F2302 


San  Francisco 

Law  Library 

436  CITY  HALL 


EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  .Sa.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 


Digitized  by  tine  Internet  Archive 

in  2010  with  funding  from 

Public. Resource.Org  and  Law.Gov 


http://www.archive.org/details/govuscourtsca9briefs2487 


No.11693  ' 


Mniteb  States 

Circuit  Court  of  Appeals 

jfor  ti)e  J^mtf)  Circuit. 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

C.  W.  HUME  COMPANY  and  CALIFORNIA 
PROCESSORS  &  GROWERS,  INC. 

Respondents. 

INTERNATIONAL  BROTHERHOOD  OP 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, A.F.L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.F.L., 

Intervenors. 


l^rangcript  of  l^ecorb 

In  Two  Volumes    *»*«« 

VOLUME  I     ^'^^^ 

Pages  1  to  336     NO  ^4? 


Upon  Petition  for  Enforcement  of  an  Order  of  the  ' 

National  Labor  Relations  Board  * 


Rotary  Colorprint,  870  Brannan  Street,  San  Francisco  10-10-47 — 60 


No.  11693 

(Hnitfb  States 

Circuit  Court  of  iippeals 

i;or  tlje  £lu\ii]  Ciriuii. 


NATIONAL  LABOE  RELATIONS  BOARD, 

Petitioner, 

vs. 

C.  W.  HUME  COMPANY  and  CALIFORNIA 
PROCESSORS  &  GROWERS,  INC. 

Respondents. 

INTERNxiTIONAL  BROTHERHOOD  OP 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, A.F.L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.P.L., 

Interveners. 


^ransicript  of  3^tmth 

In  Two  Volumes 

VOLUME  I 

Pages  1  to  336 


Upon  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occur.] 

PAGE 

Affidavits  of  Service  of  Notice  of  Hearing  and 
Complaint  (Board's  Exhibit  1(d)) 17 

AFL's  Exceptions  to  Intermediate  Report.  ...     30 

Answer  of  G.  W.  Hume  Co.  and  California 
Processors  and  Growers,  Inc.  (Board's  Ex- 
hibit 1(e))   19 

Answer  of  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  A.F.L.,  and  California  State 
Council  of  Cannery  Unions,  A.F.L.  (Board's 
Exhibit  1(f)) 22 

Answer  to  Petition  of  NLRB  for  Enforcement 
of  Its  Order 146 

Certificate  of  National  Labor  Relations  Board.       1 

Complaint  (Board's  Exhibit  1(b)) 7 

Complaint  in  Intervention 151 

Decision  and  Order 33 

Appendix  A — Notice  to  All  Employees.  ...     42 
Order . ...  .  .     38 


ii  National  Labor  Relations  Board,  vs. 

INDEX  PAGE 

Exhibit's,  AFL's: 

3 — Memorandum  of  Agreement  7/3/41  be- 
tween G.  W.  Hume  and  AFL,  Adopting 
Agreement  Made  Jan.  22,  1942,  between 
California  Processors  and  Growers  and 
AFL    507 

4 — Agreement  Jan.,  1942,  between  G.  W. 
Hume  Co.  and  Local  22382,  Adopting 
Agreement  Made  1/26/42,  between  Cali- 
fornia Processors  and  Growers  and 
AFL    510 

5— Agreement  8/13/43,  between  G.  W. 
Hume  Co.  and  Local  22382,  Adopting 
Agreement  of  7/10/43,  Between  Cali- 
fornia Processors  and  Growers  and 
AFL    513 

Exhibits,  Board's: 

2  — Decision,  Direction  of  Elections  and 

Order    568 

3  — Supplemental  Decision  and  Order.  .   595 

4(a) — Collective  Bargaining  Agreement.  .  .   615 

4(b) — Memorandum  of  Agreement  Be- 
tween California  Processors  and 
Growers  and  AFL 408 

4(c) — Amendment  to  Master  Contract.  .  . .   421 


G.  W.  Hume  Company,  et  al.  iii 

INDEX  PAGE 

5  —Letter     11/20/45     from     California 

Processors  and  Growers  to  Califor- 
nia State  Council  of  Cannery  Unions  208 

6  — Certified  Copy  of  Portion  of  Tran- 

script of  Oral  Argument  in  Bercut- 
Richards  Case 213 

7  — Dues  Collections  and  Check-off 216 

8  — Memorandum   of  Agreement 219 

9  —Letter      11/20/45      from      Cannery 

Workers  Union  No.  22382  to  G.  W. 
Hume    Co 251 

10      — Authorization  for  Deduction  Union 

Fees  and  Dues  for  AFL 566 

Exhibits,  CIO's: 

1 — Names  of  Various  Hume  Employees.  . .   503 

Exhibits,  Hume's: 

1 — Stipulation  to  Arbitrate 445 

2 — Minutes  of  Special  Meeting  of  Central 
Adjustment  Board  Held  Feb.  8,  1946.  .   448 

3— Letter  4/3/46  from  G.  Cheney  to  P.  St. 
Sure    453 

4— Letter  2/27/46  from  Hon.  P.  M.  Herzog 
to  Hon.  J.  C.  Anderson 495 


iv  National  Labor  Relatiotis  Board,  vs. 

INDEX  PAGE 

Fourth    Amended    Charge     (Board's    Exhibit 
1(a))     4 

Intermediate  Report 45 

Findings   of   Fact 49 

Conclusions  of  Law 120 

Motion  to  Dismiss  (Board's  Exhibit  1(^0)-  •  •  •     26 

Notice   of  Filing  Petition   of  NLRB   for   En- 
forcement of  Its  Order 141 

Return  on  Service  of  Writ 143, 144 

Notice  of  Hearing  (Board's  Exhibit  1(c)) ...  .     16 

Order  Allowing  Intervention 150 

Petition  for  Enforcement  of  an  Order  of  the 
NLRB     130 

Order    131 

Appendix  A — Notice  to  All  Employees ....   136 

Petition  for  Leave  to  Intervene 147 

Proceedings 163 

Argument  on  Behalf  of  the  Charging 
L^nion  Food,  Tobacco,  Agricultural  and 
Allied  Workers  of  America,  CIO 560 

Argument  on  Behalf  of  the  National  Labor 
Relations  Board 548 

Argument  on  Behalf  of  the  Respondents 
G.  W.  Hume  Company  and  California 
Processors  and  Growers,  Inc 549 


C.  W.  Hume  Company,  et  al.  v 

INDEX  PAGE 

Argument  on  Behalf  of  the  Respondents, 
International  Brotherhood  of  Teamsters, 
et  al 551 

Witnesses,  Board's: 

Bobb,  Jasper  J. 

—direct    387 

— cross    394 

Brown,  Myrtle 

—direct     344 

Frazier,  Huston  F. 

—direct     398 

Frischkneckt,  Harlie 

— direct     352 

— cross    364 

Heagle,  Irwin  C. 

—direct    221 

— cross    266 

—redirect     279,  283 

— recross     280,  285 

McVay,  Clarence 

—direct    369 

— cross    375 

Miller,  Archie 

—direct     378 

— cross    c 384 

Tomson,  R.  M. 

— direct     285 

— cross    301 

— redirect     311 

— recross    312 


vi  National  Lai) or  Relations  Board,  vs. 

INDEX  PAGE 

Witnesses,  Board's — (Continued)  : 

Waite,  Ruth 

—direct     324 

— cross    335 

— redirect     336 

— recross    338 

Watts,  Marguerite 

— direct     339 

Witnesses,  Respondent's: 

Birchall,  Thomas  D. 

—direct    427 

— cross    460 

Fordham,  F.  D. 

—direct     538 

— cross    541 

Gallardo,  Arthur  A. 

—direct    471 

— cross    473 

Hume,  Raymond  G. 

—direct     474 

— cross    489 

—redirect     493 

King,  Wesley 

— direct     505 

— cross    523 

— redirect     537 

Statement  of  Points  Relied  Upon  by  the  Board  140 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

G.  W.  HUME  and  CALIFORNIA  PROCESSORS 
&  GROWERS,  INC. 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  by  its  Act- 
ing Chief  of  the  Order  Section,  duly  authorized  by 
Section  203.67,  Rules  and  Regulations  of  the  Na- 
tional Labor  Relations  Board,  Series  4,  hereby  certi- 
fies that  the  documents  annexed  hereto  constitute  a 
full  and  accurate  transcript  of  the  entire  record  in 
a  proceeding  had  before  said  Board  entitled,  "In 
the  Matter  of  G.  W.  Hume  Company  and  California 
Processors  &  Growers,  Inc.  and  Food,  Tobacco,  Ag- 
ricultural &  Allied  A¥orkers  Union  of  America, 
C.I.O.  and  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  Amer- 
ica, A.  F.  of  L.,  and  California  State  Council  of 
Cannery  Unions,  A.  F.  of  L.,  Parties  to  the  Con- 
tract," the  same  being  known  as  Case  No.  20-C-1391 
before  said  Board,  such  transcript  including  the 
pleadings,  testimony  and  evidence  upon  which  the 
order  of  the  Board  in  said  proceeding  was  entered, 
and  including  also  the  findings  and  order  of  the 
Board. 
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Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  Copy  of  order  designating  Howard  Myers 
Trial  Examiner  for  the  National  Labor  Relations 
Board,  dated  April  10,  1946. 

(2)  Stenographic  transcript  of  testimony  held 
before  Trial  Examiner  Myers  on  April  10  and  11, 
1946,  together  with  all  exhibits  introduced  in  evi- 
dence. 

(3)  Copy  of  fifth  amended  charge  filed  by  the 
union  April  22,  1946. 

(4)  Copy  of  Board  Attorney's  motion  to  reopen 
the  record,  dated  April  24,  1946. 

(5)  Copy  of  Trial  Examiner  Ringer's  order  to 
show  cause,  dated  April  26,  1946. 

(6)  Copy  of  company's  telegram,  dated  May  1, 
1946,  objecting  to  the  motion  to  reopen  the  record. 

(7)  Copy  of  union's  telegram,  dated  May  4, 
1946,  objecting  to  the  motion  to  reopen  the  record. 

(8)  Copy  of  order  denying  motion  to  reopen  the 
record,  dated  May  6,  1946. 

(9)  Copy  of  Trial  Examiner  Myers'  Intermedi- 
ate Report,  dated  May  20,  1946,  annexed  to  item  16 
hereof;  copy  of  order  transferring  case  to  the 
Board,  dated  May  24,  1946,  together  with  copy  of 
affidavit  of  service  thereof. 

(10)  Copy  of  company's  telegram,  dated  June 
5,  1946,  requesting  extension  of  time  to  file  excep- 
tions. 
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(11)  Copy  of  Board's  telegrams,  dated  June  1, 
1946,  granting  all  parties  extension  of  time  to  file 
exceptions  and  briefs. 

(12)  Copy  of  A.  F.  of  L's  exceptions  to  the  In- 
termediate Report. 

(13)  Copy  of  A.  F.  of  L's  letter,  dated  July  8, 
1946,  requesting  oral  arguments  before  the  Board. 

(14)  Copy  of  notices  of  hearing  for  the  purpose 
of  oral  argument,  dated  September  17,  1946. 

(15)  Copy  of  list  of  appearances  at  oral  argu- 
ment held  before  the  Board  on  October  1,  1946. 

(16)  Copy  of  decision  and  order  issued  by  the 
National  Labor  Relations  Board  on  October  31, 
1946,  with  Intermediate  Report  annexed,  together 
with  affidavit  of  service  and  United  States  Post 
Office  return  receipts  thereof. 

In  Testimony  Whereof,  the  Acting  Chief  of  the 
Order  Section  of  the  National  Labor  Relations 
Board,  being  thereunto  duly  authorized  as  afore- 
said, has  hereunto  set  her  hand  and  affixed  the  seal 
of  the  National  Labor  Relations  Board  in  the  city 
of  Washington,  District  of  Columbia,  this  18th  day 
of  July  1947. 

[Seal]        /s/  CLARA  M.  MARTIN, 

Acting  Chief,  Order  Section 
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BOARD'S  EXHIBIT  NO.  1(a) 

United  States  of  America,  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

Case  No.  20-C-1391 

In  the  Matter  of— 

G.  W.  HUME  and  CALIFORNIA  PROCESSORS 
&  GROWERS,  INC. 

and 

FOOD,  TOBACCO,  AGRICULTURAL  AND 
ALLIED  WORKERS  UNION  OF 
AMERICA,  C.I.O. 

FOURTH  AMENDED  CHARGE 

Pursuant  to  Section  10  (b)  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
G.  W.  Hume  Company  and  California  Processors  & 
Growers,  Inc.,  at  Turlock,  California,  employing  50 
workers  in  fruit  and  vegetable  canning  has  engaged 
in  and  is  engaging  in  unfair  labor  practices  within 
the  meaning  of  Section  8  subsections  (1)  and  (3)  of 
said  Act,  in  that  on  or  about  November  21,  1945 
said  company,  by  its  officers,  agents  and  employees, 
discharged  the  persons  named  in  the  list  attached 
hereto  marked  "Exhibit  A"  and  ever  since  has  re- 
fused to  reinstate  them  solely  because  of  their  mem- 
bership in  and  activities  in  behalf  of  FTA-CIO. 
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On  or  about  March  25,  1946  said  Company 
granted  exclusive  recognition  to,  and  renewed  or 
executed  a  closed-shop  collective  bargaining  agree- 
ment witli  a  local  of  the  Teamsters  Union  (A.  F. 
of  L.),  At  that  time  FTA-GIO  represented  a  ma- 
jority of  the  workers  at  the  plant  and  there  was  a 
question  of  representation  pending  and  unresolved 
before  the  National  Labor  Relations  Board,  of 
which  the  Company  had  notice  and  in  which  it  had 
participated  through  its  agents. 

Since  said  date,  the  Company  has  given  effect  to 
the  closed-shop  provisions  of  said  contract  and  has 
required  membership  in  the  said  Teamsters'  Local 
as  a  condition  of  employment. 

By  the  acts  set  forth  above  and  by  granting  ac- 
cess to  its  plant  to  representatives  of  said  Team- 
sters' Local,  by  other  acts  of  preference  and  as- 
sistance and  by  other  acts  and  statements,  said  Com- 
pany by  its  officers,  agents  and  employees  has  in- 
terfered with,  restrained  and  coerced  its  employees  in 
the  exercise  of  their  rights  guaranteed  in  Section  7 
of  the  said  Act,  in  violation  of  Section  8,  subdivi- 
sion (1)   of  said  Act. 

The  undersigned  further  charges  that  said  unfair 
labor  practices  are  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

Name  and  address  of  person  or  labor  organization 
making  the  charge.  (If  made  by  a  labor  organiza- 
tion, give  also  the  full  name,  local  mnnber  and  affili- 
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ation  of  organization,  and  name  and  official  position 
of  the  person  acting  for  the  organization.) 

FOOD,  TOBACCO,  AGRICULTURAL  & 
ALLIED  WORKERS  UNION  OF 
AMERICA,  C.LO. 

150  Golden  Gate  Ave.,   San  Francisco,   Cal. 
Telephone:  ORdway  9253 

/s/  LUISA  MORENO. 
Subscribed  and  sworn  to  before  me  this  26th  day 
of  March,  1946  at  San  Francisco,  California. 

/s/  JOHN  PAUL  JENNINGS, 

Regional  Attorney,  NLRB. 

''Exhibit  A" 

A.  E.  Berry  Abe  Thiessen 

Ernest  G.  Bishop  Neal  Watts 

Vider  Bjorkliind  R.  B.  White 

Jasper  J.  Bobb  Clemie  Robinson 

Harold  Dillard  Monroe  Robinson 

Wm.  J.  Ely  Thomas  L.  Broil 

Clyde  Faddis  Clarence  McVay 

H.  F.  Frazier  Ruth  Waite 

Harlie  Frischneckt  Agnes  Hopkins 

Irwin  C.  Heagle  Myrtle  Brown 

Oscar  Johnson  Genevieve  Alsup 

T.  Boyd  McKamey  Marguerite  Watts 

Archie  Miller  Clifford  C.  Luther 

A.  E.  Moore  R.  E.  Rearick 

Harry  E.  Pierson  Johii  M.  Smith 

[Endorsed] :     Filed  March  26,  1946. 
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BOARD'S  EXHIBIT  NO.  1(b) 

[Title  of  Board  and  Cause.] 

COMPLAINT 

It  having  been  charged  b}^  the  Food,  Tobacco, 
Agricultural  &  Allied  Workers  Union  of  America, 
C.I.O.,  that  G.  W.  Hume  Company,  Turlock,  Cali- 
fornia, and  California  Processors  &  Growers,  Inc., 
hereinafter  called  respondent  cannery  and  respond- 
ent association,  respectively,  have  engaged  in,  and 
are  now  engaging  in,  certain  unfair  labor  practices 
affecting  commerce,  as  set  forth  and  defined  in  the 
National  Labor  Relations  Act,  49  Stat.  449,  herein 
called  the  Act,  the  National  Labor  Relations  Board, 
herein  called  the  Board,  by  the  Regional  Director 
for  the  Twentieth  Region  as  agent  for  the  Board, 
designated  by  the  Board's  Rules  and  Regulations, 
Series  3,  as  amended,  Article  IV,  Section  1,  herel)y 
issues  its  Complaint  and  alleges  as  follows: 

I. 

The  respondent  cannery  is  a  California  corpora- 
tion operating  a  plant  at  Turlock,  California,  herein 
called  the  Turlock  plant,  where  it  is  engaged  in  the 
canning  and  processing  of  fruits  and  vegetables. 
Respondent  cannery  in  the  course  and  conduct  of 
its  business,  causes,  at  all  times  herein  alleged  con- 
tinuously has  caused  in  excess  of  62  percent  of  the 
products  of  its  Turlock,  California  plant  valued  at 
in  excess  of  $1,900,000  annually,  to  be  sold  and 
transported    in    interstate    and    foreign    commerce 
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from  its  Turlock  plant  to  states  and  territories  of 
the  United  States  other  than  the  State  of  California 
and  to  foreign  countries. 

II. 

Respondent  association  is,  and  at  all  times  since 
December  18,  1936,  has  lieen,  a  corporation  organized 
under  and  existing  by  virtue  of  the  laws  of  the  state 
of  California,  having  its  principal  office  and  place 
of  business  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California.  Respondent  association  is 
a  non-profit  corporation  formed  for  the  following 
purposes : 

(a)  The  promotion  of  friendly  relations  and  co- 
operation between  the  members  of  respondent  as- 
sociation and  their  employees ;  the  recognition  of  the 
principle  that  eveiy  person  who  wishes  to  work  has 
the  right  to  work;  the  recognition  and  protection  of 
th  right  of  every  person  to  seek,  secure  and  retain 
work  for  which  he  is  fitted ;  the  recognition  and  pro- 
tection of  the  right  of  the  members  of  respondent  as- 
sociation to  choose  their  employees;  the  encourage- 
ment of  industry,  efficiency  and  safety  between  em- 
ployer and  employee  alike ;  the  recognition  and  pro- 
tection of  the  right  of  employees  of  members  of  re- 
spondent association  to  be  free  from  coercion,  duress 
or  intimidation  from  any  source; 

(b)  The  ascertainment  of  facts  pertaining  to 
fair  and  reasonable  wages,  hours  and  other  working 
conditions  among  the  members  of  respondent  asso- 
ciation and  their  competitors  in  this  and  other  parts 
of  the  United  States ; 
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(c)  The  dissemination  of  the  information  so  ob- 
tained : 

(d)  The  representation,  when  requested,  of 
members  of  respondent  association  in  their  respec- 
tive labor  relations  with  their  employees,  and  with 
any  governmental  regulatory,  advisory  or  arbitra- 
tion commission,  board  of  body,  which  may  have 
jurisdiction  thereof,  and  of  controversies  arising 
therefrom ; 

(e)  The  use  of  any  and  all  lawful  means  to  at- 
tain the  enforcement  of  all  agreements  entered  into 
between  the  members  of  respondent  association  and 
their  respective  employees;  the  prevention  of  any 
breach  of  any  such  agreements,  either  by  employer 
or  employee,  and  the  giving  of  assistance  to  the  in- 
jured party  in  the  event  of  any  such  breach;  and 

(f)  In  general  to  advise  and  confer  w^ith  the 
members  in  matters  pertaining  to  their  employer- 
employee  relations. 

Respondent  association  is,  and  continuously  at  all 
times  hereinafter  mentioned  has  been,  engaged  in 
promoting  and  furthering  the  aforesaid  purposes  in 
the  interests  of  the  employers,  including  respondent 
cannery,  Avhich  are  members  of  respondent  associa- 
tion. 

Members  of  respondent  association  are  a  large 
number,  to-wit,  sixty-one,  of  the  cannery  operators 
eni^aged  in  the  California  canning  industry,  con- 
stituting nearh^  all  the  cannery  operators  engaged 
in  said  industry  in  Northern  and  Central  California. 
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III. 

Respondent  association,  by  virtue  of  the  facts  al- 
leged in  paragraph  II  hereof,  is  an  employer  with- 
in the  meaning  of  Section  2,  subdivisions  (1)  and 
(2)  of  the  National  Labor  Relations  Act,  the  activi- 
ties of  which  ])ear  the  same  relation  to  interstate  and 
foreign  commerce  as  the  activities  of  the  employers 
in  the  interests  of  which  said  respondent  associa- 
tion acts. 

IV. 

The  respondents  while  engaged  in  their  business 
as  described  above,  by  their  officers,  agents,  and 
employees  have  since  approximately  August  1,  1945, 
interfered  with,  restrained,  and  coerced  their  em- 
ployees at  the  Turlock  plant  in  the  exercise  of  their 
rights  guaranteed  in  Section  7  of  the  Act  by  various 
acts  and  statements  including  without  limitation 
the  following: 

(a)  The  respondents  have  urged,  persuaded,  and 
warned  their  employees  not  to  become  or  remain 
members  of  F.T.A.-C.I.O.,  and  have  demanded  that 
they  become  and  remain  members  of  the  A.  F.  of  L., 
that  they  pay  dues,  fees,  and  assessments  to  the 
A.  F.  of  L.,  and  have  threatened  said  employees  with 
discharge  if  they  should  refuse  to  do  so. 

(b)  The  respondents  have  granted  to  represent- 
atives of  the  A.  F.  of  L.  access  to  the  Turlock  plant 
and  have  otherwise  assisted  the  A.  F.  of  L.,  and  have 
at  the  same  time,  refused  access  to  said  plant  to  rep- 
resentatives of  the  F.TA.-C.I.O. 
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(c)  Respondents  have  required  said  employees 
at  the  Turlock  plant  to  obtain  clearance  cards  from 
the  A.  F.  of  L.,  and  to  sign  an  agreement  for  the 
checkoff  of  their  dues  in  the  A.  F.  of  L.,  as  a  condi- 
tion of  employment,  and  have  refused  to  employ  or 
continue  in  its  employ,  persons  who  failed  or  refused 
to  obtain  such  clearance  and  to  sign  such  check-off 
authorizations. 

V. 

Respondents  by  their  officers,  agents,  and  em- 
ployees on  or  about  November  21,  1945,  discharged 
the  employees  listed  in  Exhibit  "A";  on  or  about 
November  26,  1945,  discharged  Harlie  Frischneckt, 
and  on  or  about  December  7,  1945,  discharged  Clar- 
ence McVay. 

VI. 

Respondents  by  their  officers,  agents,  and  em- 
ployees ever  since  the  dates  alleged  in  paragTaph 
V  have  refused  and  still  refuse  to  reinstate  any  of 
the  employees  referred  to  in  said  parapraph,  ex- 
cept that  respondents  reemployed  some  of  said  em- 
ployees on  or  about  February  7,  1946. 

VII. 

Respondents  discharged  and  refused,  and  still  re- 
fuse, to  reinstate  said  employees  named  above,  be- 
cause of  their  membership  in  and  activities  on  be- 
half of  F.T.A.-C.I.O.,  and  because  of  their  refusal 
to  become  or  remain  members  of  the  A.  F.  of  L.,  to 
I)ay  dues  and  assessments  to  the  A.  F.  of  L.,  and  to 
sign  an  authorization  for  a  checkoff  of  their  A.  F. 
of  L.  dues. 
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VIII. 

Following  a  hearing  conducted  in  the  Matter  of 
Bercut  Richards  Packing  Company,  et  ah,  Cases 
Nos.  20-R-1414,  et  al,  the  Board,  on  Octoher  5,  1945, 
directed  that  a  collective  bargaining  election  be  held 
among  the  employees  of  the  members  of  the  re- 
spondent association,  including  employees  of  the 
respondent  cannery. 

Pursuant  to  said  Direction  of  Election,  an  elec- 
tion was  conducted  among  the  employees  of  the  re- 
spondent camiery  on  or  about  Octo])er  17,  1945. 
Thereafter  and  on  or  about  February  15,  1946,  the 
Board  issued  its  Supplemental  Decision  and  Order 
in  which  it  directed  that  the  election  held  should  be 
set  aside  and  that  a  new  election  should  be  con- 
ducted. 

IX. 

On  or  about  March  25,  1946,  while  said  question  of 
representation  Avas  s^ill  ]?ending  and  unresolved 
l)efore  the  Board,  respondent  cannery  executed  an 
agreement  with  the  A.  F.  of  L.,  recognizing  the  A.  F. 
of  L.  as  the  exclusive  representative  of  its  employees 
at  its  Turlock  plant  for  the  purposes  of  collective 
bargaining  with  the  respondent  camiery  and  re- 
quiring as  a  condition  of  employment,  membership 
in  the  A.  F.  of  L.  The  respondent  cannery  since  said 
date  has  enforced  and  given  effect  to  said  contract. 
At  the  time  said  contract  was  executed,  the  re- 
spondents knew  that  the  question  of  representation 
of  their  employees  was  still  pending  and  unresolved 
before  the  Board,  and  the  respondents  knew  fur- 
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ther  that  the  Board  in  its  said  Supplemental  Deci- 
sion of  February  15,  1946,  had  expressly  provided 
that  while  the  question  of  representation  was  un- 
resolved, and  pending  a  new  election,  the  respond- 
ents could  not  grant  exclusive  recognition  either  to 
the  F.T.A.-C.I.O.  or  to  the  A.F.  of  L. 

X. 

By  reason  of  the  matters  alleged  in  paragraphs 
IV  through  IX,  above,  the  said  collective  bargaining 
agreement  referred  to  in  parapraph  IX  is  illegal 
and  void. 

XI. 

By  all  of  the  acts  of  respondents  as  set  forth  and 
described  in  paragraphs  IV  through  IX,  above,  and 
by  each  of  said  acts,  respondents  interfered  with, 
restrained,  and  coerced  its  employees  in  the  exercise 
of  their  rights  guaranteed  in  Section  7  of  the  Na- 
tional Labor  Relations  Act,  and  by  all  of  said  acts 
and  by  each  of  them  respondents  have  engaged  in, 
and  are  now  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8,  subdivision  (1)  of 
said  Act. 

XII. 

By  all  of  the  acts  of  the  respondents  as  set  forth 
and  described  in  paragraphs  V  through  IX,  by  ne- 
gotiating the  contract  referred  to  in  paragraph  IX, 
by  granting  exclusive  recognition  to  the  A.  F.  of  L., 
and  by  administering  and  enforcing  said  contract, 
respondents  discriminated,  and  are  now  discrimin- 
ating in  regard  to  hire  or  temire  of  employment 
against  their  employees  and  thus  discouraged,  and 
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are  now  discouraging  membership  in  the  F.T.A.- 
C.I.O.,  and  thus  encouraged  and  are  now  encourag- 
ing membership  in  the  A.  F.  of  L.,  and  thereby  en- 
gaged in,  and  are  thereby  engaging  in  unfair  labor 
practices  within  the  meaning  of  Section  8,  subcliyi- 
sion  (3)  of  the  Act. 

XIII. 

The  activities  of  the  respondents  as  set  forth,  and 
described  in  paragraphs  IV  through  XII,  above, 
occurring  in  connection  with  the  operations  of  re- 
spondents as  described  in  paragraphs  I,  II,  and  III, 
have  a  close,  intimate  and  substantial  relation  to 
trade,  traffic  and  commerce  among  the  several  states 
and  territories  of  the  United  States  and  with  for- 
eign countries  and  have  led  and  tend  to  lead  to 
labor  disputes  burdening  and  obstructing  commerce 
and  the  free  flow  of  commerce. 

XIV. 

The  aforesaid  acts  of  respondent,  as  set  forth  in 
paragraphs  IV  through  XII,  above,  constitute  un- 
fair labor  practices  affecting  commerce  within  the 
meaning  of  Section  8,  subdivisions  (1)  and  (3)  and 
Section  2,  subdivisions  (6)  and  (7)  of  the  Act. 

Wherefore,  the  National  Labor  Relations  Board 
on  the  27th  day  of  March,  1946,  issues  its  Complaint 
against  G.  W.  Hume  Company  and  California  Pro- 
cessors &  Growers,  Inc.,  respondents  herein. 

[Seal]        /s/  JOSEPH  E.  WATSON, 

Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 


C.  W.  Hume  Company,  et  al. 


15 


A.  E.  Berry 

Ernest  G.  Bishop 
Vider  Bjorklund 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 
H.  F.  Frazier 
Irwin  C  Heagle 
Oscar  Johnson 
T.  Boyd  McKamey 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 


Appendix  A 

Abe  Thiessen 
Neal  Watts 
R.  B.  White 
Clemie  Robinson 
Monroe  Robinson 
Thomas  L.  Broil 
Ruth  Waite 
Agnes  Hopkins 
Myrtle  Brown 
Genevieve  Alsup 
Marguerite  Watts 
Clifford  C.  Luther 
R.  E.  Rearick 
John  M.  Smith 
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BOARD'S  EXHIBIT  No.  1(c) 

[Title  of  Board  and  Cause.] 

NOTICE  OF  HEARING 

Please  Take  Notice  that  on  the  10th  day  of  April, 
1946,  at  10  o'clock  in  the  forenoon  in  Room  305,  Old 
Courthouse  Building,  Modesto,  California,  a  hearing 
will  be  conducted  before  a  duly  designated  Trial  Ex- 
aminer of  the  National  Labor  Relations  Board  on 
the  allegations  set  forth  in  the  Complaint  attached 
hereto,  at  which  time  and  place  you  will  have  the 
right  to  api^ear  in  person,  or  otherwise,  and  give  tes- 
timonv. 

A  copy  of  the  Charge  upon  which  the  Complaint 
is  based  is  attached  hereto. 

You  are  further  notified  that  you  have  the  right 
to  file  with  the  undersigned  Regional  Director,  act- 
ing in  this  matter  as  agent  of  the  National  Labor 
Relations  Board,  an  answer  to  the  said  Complaint 
within  ten  (10)  days  from  the  service  thereof. 

Please  Take  Notice  that  duplicates  of  all  exhibits 
which  are  offered  in  evidence  will  be  required  unless, 
pursuant  to  request  or  motion,  the  Trial  Examiner 
in  the  exercise  of  his  discretion  and  for  good  cause 
shown,  directs  that  a  given  exhibit  need  not  be  du- 
plicated. 

In  Witness  Whereof  the  National  Labor  Relations 
Board  has  caused  this,  its  Complaint  and  Notice  of 
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Hearing,  to  be  signed  by  the  Regional  Director  for 
the  Twentieth  Region  on  this  27th  day  of  March, 
1946. 

[Seal]        /s/  JOSEPH  E.  WATSON, 

Regional  Director,  National 
Labor  Relations  Board. 


BOARD'S  EXHIBIT  No.  1(d) 

[Title  of  Board  and  Canse.] 

AFFIDAVIT  OF  SERVICE  OF  NOTICE  OF 
HEARING  AND  COMPLAINT 

Date  of  Mailing     3/27/46. 

I,  the  undersigned  employee  of  the  National  I^a- 
bor  Relations  Board,  being  duly  sworn,  depose  and 
say  that  on  the  date  indicated  above  I  served  the 
a])ove-entitled  documents  by  postpaid  registered 
mail  upon  the  following  persons,  addressed  to  them 
at  the  following  addresses: 

California  Processors  &  Growers,  Inc. 
Financial  Center  Building,  Oakland,  California. 
Registry  No.  915548.   Date  of  Delivery :  3-28-4(). 

G.  W.  Hume  Company,  Turlock,  California. 
Registry  No.  915549.    Date  of  delivery:  3-28-46. 

Food,  Tobacco,  Agricultural  &  Allied  Workers 
Union  of  America,  C.I.O.,  150  Golden  Gate 
Avenue,  San  Francisco,  California, 

Registry  No.  91550.  Date  of  delivery:  3-28-46. 
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International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of 
America,  A.  F.  of  L., 

c/o  Mr.  Mathew  O.  Tobriner,  1035  Russ  Building, 

San  Francisco  4,  California. 

Registry  No.  915551.    Date  of  delivery:  3-28-46. 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of 
America,  A.  F.  of  L. 

846  South  Union,  Los  Angeles,  California. 

Att'n. :  Mr.  Einar  Mohn.   Registry  No.  915552. 

Date  del. :  3-29-46. 

California  State  Council  of  Cannery  Unions, 

A.  F.  of  L., 
1916  Boadway,  Oakland  12,  California. 
Registry  No.  915553.  Date  of  delivery:  3-28-46. 

/s/  BERNICE  E.  OLSON. 
Subscribed  and  sworn  to  before  me  this  1st  day 
of  April,  1946. 

[Seal]         /s/  ELLA  P.  ELLIOTT, 
Designated  Agent,  National  Labor  Relations  Board, 
20th  Region. 
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BOARD'S  EXHIBIT  No.  1(e) 

[Title  of  Board  and  Cause.] 

ANSWER  OF  G.  W.  HUME  COMPANY  AND 
CALIFORNIA  PROCESSORS  AND  GROW- 
ERS, INC. 

Come  now  the  above  named  G.  W.  Hume  Com- 
pany and  California  Processors  and  Growers,  Inc., 
each  for  itself,  and  answering  the  complaint  on  file 
in  the  above  entitled  matter,  admit,  allege  and  deny 
as  follows: 

I. 

Admit  the  allegations  contained  in  i)aragraphs 
numbered  I  and  II  of  said  complaint,  but  in  connec- 
tion with  the  final  paragraph  of  the  allegations  con- 
tained under  II  allege  that  the  members  of  the  Cali- 
fornia Processors  and  Growers,  Inc.,  do  not  consti- 
tute "nearly  all  the  cannery  operators  engaged  in 
said  industry  in  Northern  and  Central  California," 
but  do  constitute  a  group  of  canners  processing  ap- 
proximately seventy-five  percent  of  the  canned  fruit 
and  vegetables  pack  of  the  State  of  California. 

II. 

Deny  that  respondents,  or  either  of  them,  in  any 
manner  or  form,  have  interfered  with,  restrained,  or 
coerced  their  employees  at  the  Turlock  plant  in  the 
exercise  of  their  rights  guaranteed  in  Section  7  of 
the  Act  by  various  acts  and  statements,  or  in  any 
manner  whatsoever,  including  the  acts  or  statemeii'^s 
set  forth  in  sub  paragraphs  a,  b  and  c  of  paragraph 
IV  of  said  com})laint.  In  this  connection  respond- 
ents allege  that  any  or  all  acts  or  statements  made 
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or  done  by  respondents,  or  either  of  them,  have 
been  and  are  in  accordance  with  the  provisions  of 
a  bona  fide  collective  bargaining  agreement,  and  pur- 
suant to  the  provisions  of  the  National  Labor  Re- 
lations Act. 

III. 
Deny  each  and  every,  all  and  singular,  the  allega- 
tions set  forth  in  paragraph  VI  of  said  complaint, 
with  the  exception  of  that  portion  of  said  paragraph 
alleging  that  "respondents  reemployed  some  of  said 
employees  on  or  about  February  7,  1946." 

IV. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  VII  of  said  com- 
plaint, but  in  this  connection  allege  that  all  of  the 
acts  and  statements  of  respondents  in  connection 
with  the  discharge  or  reinstatement  of  any  em- 
ployees have  been  and  are  in  accordance  with  the 
l)rovisions  of  a  bona  fide  collective  bargaining  agree- 
ment, and  pursuant  to  the  National  Labor  Relations 
Act. 

V. 

Deny  that,  as  alleged  in  paragraph  IX  of  said 
complaint,  there  was  or  is  pending  and  unresolved 
before  the  Board  any  question  of  representation 
which  would  preclude  respondents  from  dealing  col- 
lectively with  employees  within  the  Turlock  plant, 
or  within  the  unit  for  members  of  C.  P.  &  G.  plants, 
as  prescribed  by  the  Board,  and  deny  that  respond- 
ents, or  either  of  them,  knew  that  the  Board  in  its 
supplemental   decision   of   February   15,  1946,   had 
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expressly  provided  that  wliile  the  question  of  rep- 
resentation was  unresolved,  and  pending  a  new  elec- 
tion, the  respondents  could  not  grant  exclusive  rec- 
ognition either  to  the  FTA-CIO  or  to  the  A.  F.  of  L., 
and  in  this  coiniection  respondents  allege  that  the 
Board  was  without  authority  to  make  any  such  ex- 
press provisions,  and  that  the  Board,  since  February 
15, 1946,  through  its  Chairman,  has  declared  that  the 
provisions  of  its  supplemental  decision  of  February 
15,  1946,  "could  not  and  did  not  order  the  employers 
to  take  or  refrain  from  taking  any  particular  action 
in  this  representation  case  in  the  same  sense  that  it 
would  have  had  the  power  to  do  in  an  unfair  la])or 
practice  proceeding." 

VI. 

Deny  the  conclusion  set  forth  in  paragraph  X  of 
said  complaint. 

YII. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations and  conclusions  set  forth  in  paragraphs  XI, 
XII,  XIII  and  XIV  of  said  complaint. 

Wherefore,  respondents,  and  each  of  them,  pray 
that  the  complaint  herein  be  dismissed,  and  that  all 
proceedings  pursuant  thereto  be  terminated. 

G.  W.  HUME  COMPANY  and 
CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC. 

By  /s/  PAUL  ST.  SURE  and 
JAMES  R.  AGEE, 
Their  Attorneys. 

Dated:     April  9,  1946. 
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BOARD'S  EXHIBIT  No.  1(f) 
[Title  of  Board  and  Cause.] 

ANSWER 

Now  come  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  of 
America,  A.F.L.,  and  California  State  Council  of 
Cannery  Unions,  A.F.L.,  hereinafter  referred  to  as 
A.F.L.,  and  by  way  of  Answer  to  the  Complaint 
on  file  herein,  allege  as  follows: 

I. 

Answering  paragraphs  I,  II,  III  and  VIII  of 
said  Complaint,  admit  the  allegations  thereof. 

II. 

Answering  paragraphs  IV,  V,  VI  and  VII  of 
said  Complaint,  alleges  it  is  unable  to  answer  said 
allegations  in  that  they  are  ambiguous,  uncertain 
and  unintelligible.  It  cannot  be  ascertained  there- 
from whether  or  not  the  Complaint  refers  to  acts 
rendered  in  the  execution  of  a  collective  bargaining 
agreement  which  was  upheld  as  valid  in  the  Deci- 
sion, Direction  of  Elections  and  Order  of  the  Na- 
tional Labor  Relations  Board  in  the  matter  of  Ber- 
cut-Richards  Packing  Company  et  a],  and  Cannery 
and  Food  Process  Workers  Council  of  the  Pacific 
Coast  and  its  Affiliated  Unions  et  al.,  being  cases 
number  20-R-1414  et  ah,  or  whether  said  allegations 
refer  to  acts  not  committed  in  pursuance  of  said 
contract.  It  cannot  be  ascertained  therefrom  wliat 
acts  the  Complaint  refers  to  or  what  acts  of  respond- 
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ent  are  intended  when  it  is  alleged  that  "respond- 
ent urged,  persuaded  and  warned  its  employees  not 
to  become  or  remain  members  of  the  F.T.A.-CI.O.," 
or  what  acts  or  conduct  is  referred  to  in  the  allega- 
tion that  respondent  urged  that  they  (the  w^orkers) 
become  and  remain  members  of  the  A.F.L.  and  pay 
dues  and  assessments  to  it,  threatening  them  with 
discharge  if  they  failed  to  do  so.  It  cannot  be  as- 
certained when,  if  ever,  said  alleged  acts  occurred. 
It  cannot  be  ascertained  what  acts  are  referred  to 
and  when  the}^  are  alleged  to  have  occurred  in  the 
allegation  that  respondent  granted  access  to  its  plant 
to  representatives  of  the  A.F.L.  and  otherwise 
assisted  A.F.L.  It  cannot  be  ascertained  from  para- 
graphs Y,  VI,  and  VII  or  any  of  said  paragraphs 
whether  or  not  the  alleged  discharges  and  refusals  to 
reinstate  were  acts  rendered  in  execution  of  said 
aforementioned  collective  bargaining  agreement  or 
whether  said  allegations  refer  to  acts  not  commit- 
ted in  pursuance  of  said  contract.  All  of  said  am- 
biguities make  it  impossible  for  A.F.L.  to  answer  said 
allegations. 

III. 

Answering  paragraph  IX  of  said  Complaint, 
A.F.L.  denies  that  the  Board,  in  its  Supplemental 
Decision  of  February  15,  1946,  had  expressly  pro- 
vided that,  while  the  question  of  representation  was 
unresolved  and  pending  a  new  election,  respondent 
should  not  grant  exclusive  recognition  either  to 
F.T.A.-CI.O.  or  the  A.F.L.,  but  alleges  that  the  Or- 
der in  said  case  did  no  more  than  set  aside  and 
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annul  the  election,  and  made  no  ruling  whatsoever 
with  respect  to  said  exclusive  recognition. 

Answering  the  remaining  allegations  of  said  para- 
graph IX,  admits  that  an  agreement  was  executed 
with  A.F.L.,  but  denies  the  characterization  of  it 
in  said  paragraph.  A.F.L.  has  no  information  or 
belief  with  regard  to  the  matter  of  whether  the  re- 
spondent kenw  that  a  question  of  representation  was 
pending  and  on  that  ground  denies  that  at  the  time 
said  contract  was  executed  respondent  knew  that  the 
question  of  representation  of  its  employees  was  still 
pending  and  unresolved  before  the  Board. 

IV. 

Answering  paragraphs  X,  XI,  XII,  XIII  and 
XIV  of  said  Complaint,  denies  each  and  every  obli- 
gation of  each  and  every  of  said  paragraphs. 

As  a  Further,  Separate  and  Distinct  Answer 
Herein,  the  A.F.L.  alleges  that  it  is  and  has  been 
for  many  years  the  duly  constituted  and  exclusive 
bargaining  representative  of  respondent's  em- 
ploj^ees;  that  the  election  ])reviously  ordered  herein 
was  abortive  and  illegal  and  was  later  set  aside  by 
the  National  Labor  Relations  Board  and  therefore 
did  not  indicate  or  result  in  the  selection  by  respond- 
ent's  employees  of  a  new  or  different  bargaining 
representative.  That  no  valid  election  has  yet  been 
held  or  conducted  among  said  employees,  and  that 
until  such  an  election  is  ordered  and  held  and  until 
a  new  and  different  bargaining  representative  is  se- 
lected and  certified,  the  A.F.L.  is  the  exclusive  bar- 
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gaining  representative  of  respondent's  employees, 
and  respondent  is  obligated  to  bargain  with  the 
A.F.L.  as  such  exclusive  representative. 

Wherefore,  A.F.L.  prays  that  the  Complaint  be 
dismissed. 

TOBRINER  &  LAZARUS, 

By  /s/  MATHEW  O.  TOBRINER, 
Attorneys  for  A.F.L. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Mathew  O.  Tobriner,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  attorney  for  A.F.L.  and  makes  this 
verification  in  its  behalf  for  the  reason  that  none 
of  the  officers  and  said  A.F.L.  are  in  the  City  and 
County  of  San  Francisco  wherein  said  attorney 
maintains  his  offices ;  that  he  has  read  the  foregoing 
Answer  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge  except  as  to  those 
matters  which  are  therein  stated  on  information  and 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

/s/  MATHEW  O.  TOBRINER. 
Subscribed  and  sworn  to  before  me  this  6th  day 
of  April,  1946. 

[Seal]         /s/  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
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BOARD'S  EXHIBIT  No.  1(g) 

[Title  of  Board,  and  Cause.] 

MOTION  TO  DISMISS 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
A.  F.  of  L.,  and  California  State  Council  of  Can- 
nery Unions,  A.  F.  of  L.,  hereinafter  referred  to 
as  AFL,  joined  herein  as  "parties  to  the  contract," 
hereby  appear  specially  herein  for  the  purpose  of 
this  motion  and  not  otherwise,  and  hereby  make 
and  file  this  motion  to  dismiss  upon  the  following 
grounds : 

I. 

The  complaint  herein  on  file,  in  paragraph  IX, 
page  7,  alleges: 

"At  the  time  said  contract  was  executed,  the 
respondents  knew  that  the  question  of  repre- 
sentation of  their  employees  was  still  pending 
and  unresolved  before  the  Board,  and  the  re- 
spondents knew  further  that  the  Board  in  its 
said  Supplemental  Decision  of  February  15, 
1946,  had  expressly  provided  that  v.  bile  the  ques- 
tion of  representation  was  unresolved,  and  pend- 
ing a  new  election,  the  respondents  could  not 
grant  exclusive  recognition  either  to  the  F.T.A.- 
C.LO.  or  to  the  A.  F.  of  L." 

In  the  event  that  said  complaint  is  correct  and  said 
Supplemental  Decision  of  February  15th  constitutes 
an  order  of  the  Board,  the  Board  had  an  appro- 
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priate  remedy  other  than  the  filing  of  this  com- 
plaint. For  the  purposes  of  this  specific  ground  for 
dismissal  of  said  complaint,  it  is  assumed  that  said 
provision  constituted  an  order,  although  in  other 
and  separate  grounds  for  said  dismissal  we  contend 
that  said  provision  was  not  an  order.  In  the  event 
that  said  provision  were  an  order  and  were  legal 
and  enforceable,  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  is  the  proper  tri- 
bunal in  which  the  Board  should  seek  enforcement 
of  said  order.  The  Trial  Examiner  of  the  Board 
is  not  the  proper  officer  or  tribunal  before  whom 
the  issues  presented  by  the  comjDlaint  herein  may 
be  tried  and  neither  said  Trial  Examiner  nor  the 
National  Labor  Relations  Board  has  any  jurisdic- 
tion in  the  premises. 

As  and  for  a  second  and  separate  and  independent 
ground  for  said  motion  to  dismiss,  said  AFL 
alleges : 

I. 

The  National  Labor  Relations  Board,  on  or  about 
February  15,  1946,  having  already  "provided"  that 
the  respondent  company  is  without  right  to  bargain 
and  contract  with  the  AFL,  has  by  such  pronounce- 
ment prejudged  the  present  case  before  trial  and 
is  therefore  not  the  proper  tribunal  before  which 
the  matters  presented  by  the  complaint  herein 
should  be  tried.  Such  "ruling"  was  made  without 
any  prior  notice  to  the  parties  that  the  Board 
would  make  any  determination  of  the  right  of  the 
parties  to  engage  in  exclusive  collective  bargaining. 
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No  hearing  was  held  ui^on  said  subject  matter.  No 
evidence  was  taken  on  such  subject  matter.  No 
charges  were  filed  or  complaint  issued  on  such  sub- 
ject matter.  The  Board  attempted  to  determine 
such  right  ex  cathedra  and  ex  parte,  in  violation 
of  the  provisions  of  the  National  Labor  Relations 
Act.  By  said  unlawful  acts  the  Board  has  pre- 
judged the  instant  matter,  rendered  itself  unable 
to  decide  said  matter  impartially  and  this  complaint 
should  therefore  be  dismissed. 

As  and  for  a  third  and  separate  and  independent 
ground  for  said  motion  to  dismiss,  said  AFL  alleges : 


In  the  event  that  the  Supplemental  Decision  of 
February  15,  1946,  did  not  "order"  said  AFL  not 
to  bargain  exclusively  with  respondent  or  in  the 
event  that  the  National  Labor  Relations  Board 
lacked  jurisdiction  to  provide  in  said  Supplemental 
Decision  that  said  AFL  should  not  bargain  exclu- 
sively with  said  company,  the  within  complaint 
should  be  dismissed  on  the  ground  that  it  does  not 
state  a  cause  of  action.  Unless  and  imtil  a  new 
bargainmg  agency  is  chosen,  respondent  company 
is  not  only  permitted  but  obligated  to  bargain  with 
and  recognize  the  AFL  as  the  existing  bargaining 
representative  of  its  employees. 

Wherefore,  AFL  moves  that  the  within  com- 
plaint be  dismissed. 

TOBRINER  &  LAZARUS, 
By  /s/  MATHEW  O.  TOBRINER, 

Attorneys  for  AFL. 
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Memorandum  of  Points  and  Authorities 
in  Support  of  Motion  to  Dismiss 

National  Labor  Relations  Act,  Section  10, 
subparagraph    (e) ; 

National  Labor  Relations  Board  v.  Botany 
Worsted  Mills,  133  Fed.  (2d)  876,  6  Labor 
Cases  p.  64,  161; 

National  Labor  Relations  Board  v.  Appala- 
chian Electric  Power  Co.,  140  Fed.  (2d) 
217,  7  Labor  Cases  p.  65,  670; 

National  Labor  Relations  Board  v.  Whittier 
Mills  Co.,  Ill  Fed.  (2d)  474,  2  Labor  Cases 
631. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-C-1391 


In  the  Matter  of 

G.  W.  HUME  COMPANY  and  CALIFORNIA 
PROCESSORS   &   GROWERS,   INC., 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  ALLIED 
WORKERS  UNION  OF  AMERICA,  C.I.O., 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, A.  F,  OF  L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.  F. 
OF  L., 

Parties  to  the  Contract. 

AFL'S  EXCEPTIONS  TO  INTERMEDIATE 

REPORT 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
A.  L.  of  L.,  and  California  State  Council  of  Can- 
nery Unions,  A.  F.  of  L.,  hereinafter  referred  to 
as  "AFL, "  hereby  except  to  the  following  findings 
of  the  Trial  Examiner  in  the  above-entitled  case, 
namely : 
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''The  representation  proceeding  concerning 
Hume's  employees  together  with  those  of  the 
other  members  of  the  Association,  having  been 
set  in  motion,  it  remains  a  bar  to  new  collec- 
tive bargaining  contracts  containing  exclusive  rec- 
ognition between  Hume  and  any  labor  organization 
until  the  entire  proceeding  has  rim  its  course.  It 
was  therefore  Hume's  obligation  mider  the  Act  to 
refuse  to  deal  with  any  labor  organization  as  the 
exclusive  representative  of  its  employees.  The  fact 
that  Hume  believed  AFL  to  be  the  majority  repre- 
sentative of  the  employees  at  the  time  of  the  execu- 
tion of  the  March  25,  1946,  contract  is  not  sufficient. 
The  question  of  the  majority  representation  was 
before  the  Board  and  it  was  the  Board's  and  not 
Hume 's  function  to  resolve  that  question.  By  taking 
upon  itself  to  determine  the  question  of  representa- 
tion, Hume  committed  an  unfair  labor  practice  by 
lending  prestige  to  AFL  through  the  process  of 
contracting  with  it  while  the  employees  wei*e  making 
their  selection." 

(Intermediate  Report,  p.  24.) 

' '  By  entering  into  the  closed-shop  contract  of 
March  25,  1946,  Hume  created  a  condition  of  dis- 
crimination in  regard  to  the  hire  and  tenure  and 
terms  or  conditions  of  employment  of  its  employees, 
which  had  the  coercive  effect  of  encouraging  mem- 
bership in  Local  22382  and  discouraging  member- 
ship in  CIO.  It  is  therefore  found  that  the  fore- 
going conduct  of  Hume  was,  in  fact,  a  discrimina- 
tion in  regard  to  the  hire  and  tenure  and  terms  or 
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conditions  of  employment  of  its  employees  because 
it  compelled  its  employees  to  become  and  remain 
members  of  Local  22382,  and,  therefore  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act." 

(Intermediate  Report,  p.  26.) 

"It  is  also  apparent  that  the  March  25  contract 
sets  up  the  employees  of  Hume  as  a  separate  ap- 
propriate bargaining  unit  despite  the  fact  that  the 
Board  had  already  found  that  the  employees  of  the 
members  of  the  Association  constituted  the  appro- 
priate bargaining  unit.  In  this  respect  too,  the 
March  25  agreement  must  fall  since  it  fails  to  com- 
ply with  the  requirements  of  the  proviso  in  Sec- 
tion 8(3)  of  the  Act.  At  the  time  of  the  hearing 
Hume  was  still  a  member  of  the  Association." 

(Intermediate  Report,  p.  26.) 

Respectfully  submitted, 

TOBRINER  &  LAZARUS, 

By  /s/  MATHEW  O.  BRIXER, 
Attorneys  for  AFL. 
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United  States  of  America 
Before  the  National  Labor  Relations  Board 

Case  No.  20-C-1391 

In  the  Matter  of 

G.   W.    HUME    COMPANY   and   CALIFORNIA 
PROCESSORS   &   GROWERS,   INC., 
and 

FOOD,  TOBACCO,  AGRICULTURAL  &  ALLIED 
WORKERS  UNION  OF  AMERICA,  C.I.O., 
and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  W  A  R  E- 
HOUSEMEN  AND  HELPERS  OF  AJVIER^ 
ICA,  A.  F.  OF  L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.  F. 
OF  L., 

Parties  to  the  Contract. 

John  Paul  Jennings,  for  the  Board. 

Messrs.  Paul  St.  Sure  and  James  R.  Agee,  of  Oak- 
land, Calif.,  for  the  respondent. 

Messrs.  Gladstein,  Anderson,  Resner,  Sawyer  & 
Edises,  by  Bertram  Edises,  of  Oakland,  Calif.,  for 
the  CIO. 

Messrs.  Tobriner  &  Lazarus,  by  Mathew  O.  To- 
briner,  of  San  Francisco,  Calif.,  for  the  AFL. 
Seymour  Cohen,  of  counsel  to  the  Board. 

DECISION  AND  ORDER 

On  May  20,  1946,  Trial  Examiner  Howard  Myers 
issued  his  Intermediate  Report  in  the  above-entitled 
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proceeding,  finding  that  the  respondent  Hume  had 
engaged  in  and  was  engaging  in  certain  unfair  labor 
practices  and  recommending  that  it  cease  and  desist 
therefrom  and  take  certam  affirmative  action,  as  set 
forth  in  the  copy  of  the  Intermediate  Report  at- 
tached hereto.  The  Trial  Examiner  further  recom- 
mended that  the  complaint  be  dismissed  as  to  the 
respondent  Association,  and  also  that  it  be  dis- 
missed without  prejudice  insofar  as  it  alleges  that 
John  M.  Smith  was  discriminatorily  discharged. 
Thereafter  the  AFL  filed  exceptions  to  the  Inter- 
mediate Report  and  a  supporting  brief.  On  October 
1,  1946,  the  Board  at  Washington,  D  .C,  heard  oral 
argument  in  which  the  respondent  Hume,  the  AFL, 
and  the  CIO  participated. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  at  the  hearing  and  finds  that  no  i)reju- 
dicial  error  was  committed.  The  rulings  are  hereby 
affirmed.  The  Board  has  considered  the  Intemie- 
diate  Report,  the  exceptions  and  brief,  and  the 
entire  record  in  the  case,  and  hereby  adopts  the 
findings,  conclusions,  and  reconunendations  of  the 
Trial  Examiner  with  the  modifications  and  addi- 
tions hereinafter  set  forth. 

1.  The  Trial  Examiner  found  that  the  respond- 
ent Hume  entered  into  a  closed-shop  contract  with 
the  AFL  on  March  25,  1946,  after  the  Board  had 
determined  that  there  existed  a  question  concerning 
representation  of  the  employees  covered  by  the  con- 
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tract^  and  after  the  Board  had,  in  vacating  the  first 
election  held  to  resolve  the  question  concerning 
representation,  explicitly  reserved  to  itself  the 
determination  of  that  question.^  We  have  al- 
ready considered  the  propriety  of  such  con- 
duct in  a  companion  case,  Matter  of  Flotill 
Products,  Inc.,  70  N.L.R.B.,  No.  12;  and,  for  the 
reasons  therein  stated,  we  conclude  that  the  re- 
spondent Hume,  by  entering  into  the  contract  of 
March  25,  1946,  interfered  with,  restrained  and 
coerced  its  employees,  within  the  meaning  of  Sec- 
tion 8(1)  of  the  Act.^  While  it  is  not  determinative 
of  the  issue  before  us,  it  is  to  be  noted  as  added 
proof  of  their  unlawful  conduct  that  the  parties, 
by  executing  the  new  contract,  did  more  than  pre- 
serve the  status  quo.  The  provisions  of  this  con- 
tract are  more  stringent  than  the  corresponding 
union  security  provisions  theretofore  in  effect,  as 
set  forth  in  the  Intermediate  Report. 

The  Trial  Examiner  also  found,  as  an  additional 
ground  for  invalidating  the  Mai'ch  1946  contract, 
that  it  covered  a  unit  different  from  the  unit  pre- 


iMatter  of  Bercut-Richards  Packing  Companv, 
et  al.,  64  N.L.R.B.  133. 

^Matter  of  Bercut-Richards  Packing  Company, 
65  N.L.R.B.  1052,  1057. 

^In  view  of  the  state  of  the  record  and  in  view  of 
our  opinion  that  we  shall  effectuate  the  policies  of 
the  Act  by  our  remedial  order,  we  find  it  unneces- 
sary to  determine  whether  the  execution  of  the  con- 
tract also  violated  Section  8(3)   of  the  Act. 
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vioiisly  found  appropriate  by  the  Board.  In  view 
of  onr  conclusion  in  the  preceding  paragraph,  we 
find  it  unnecessary  to  pass  upon  this  further  issue 
in  the  present  case. 

2.  The  Trial  Examiner  found  that  the  respond- 
ent Huine  discriminatorily  discharged  29  employees 
because  of  their  failure  to  maintain  membership  in 
the  AFL.  This  issue  is  independent  of  the  repre- 
sentation aspects  of  the  case  discussed  in  paragraph 
1,  above,  and  its  resolution  is  determined  by  well- 
established  principles  under  Section  8(3)  of  the 
Act  and  the  proviso  thereto. 

The  pertinent  provisions  of  the  contract  in  force 
at  the  time  of  the  discharges  are  set  forth  in  the 
Intermediate  Report,  and  we  agree  with  the  Trial 
Examiner's  conclusion  that  nothing  in  those  pro- 
visions required  the  employees  in  question  to  main- 
tain their  union  membership  as  a  conditon  of  con- 
tinued employment  with  the  respondent."^  We  also 
agree  with  the  Trial  Examiner's  conclusion  that  at 
the  time  of  the  discharges  the  respondents  did  not 
regard  the  contract  as  requiring  maintenance  by 
employees  of  union  membership,  whatever  oral 
understanding  may  have  previously  existed  between 


'^See  N.L.R.B.  v.  Electric  Vacuum  Cleaner  Com- 
pany, Inc.,  315  U.  S.  685,  692;  X.L.R.B.  v.  Isthmian 
Steamship  Company,  126  F.  2nd  598,  600  (CCA. 
2)  ;  N.L.R.B.  v.  Mason  Manufacturing  Companv, 
126  F.  2d  810,  814  (CCA.  9).  Cf.  Matter  of  Tlie 
Iron  Fireman  Manufacturing  Companv,  69  N.L.- 
R.B., No.  4. 
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the  parties.^  Moreover,  that  the  parties  clearly 
understood  the  difference,  in  terms  and  effect,  be- 
tween a  contract  requiring  maintenance  of  member- 
ship and  one  which  does  not,  becomes  apparent  by 
comparing  the  contract  in  effect  at  the  time  of  the 
discharges  with  the  contract  subsequently  executed 
by  the  parties  in  March  1946.  In  the  latter  contract 
the  parties  expressly  provided  that  employees  who 
failed  to  maintain  their  membership  in  the  Union 
could  be  discharged. 

3.     In  Section  VI  of  the  Intermediate  Repoit, 
entitled  "The  Remedy,"  the  Trial  Examiner  stated 


^In  this  connection,  see  Matter  of  Pittsburg  Plate 
Glass  Company,  QQ  N.L.R.B.  1083,  where  the  con- 
tract contained  a  provision  that  the  Company  would 
cooperate  with  the  Union  "to  the  best  interests  of 
all  parties."  A  majority  of  the  Board  said:  "We 
do  not  regard  as  controlling  testimony  of  manage- 
ment and  UMW  representatives  to  the  effect  that  in 
their  opinion  the  respondent  was  bound  to  require 
membership  in  the  UMW  as  a  condition  of  emplov- 
ment  or  that  the  respondent  would  accede  to  such 
a  demand  if  the  UMW  insisted  on  it.  The  record 
does  not  establish  that  the  respondent  agreed  to 
bind  itself  to  require  membership  in  the  UMW  as 
a  condition  of  employment.  *  *  *  the  proviso  [to 
Section  8(3)]  affords  no  protection  to  an  arrange- 
ment in  which  an  employer  may  at  will  discriminate 
in  favor  of  or  against  any  employee  with  respect 
to  the  requirement  of  union  membership.  An  o)^^- 
i:>loyer,  however  excellent  its  motives,  may  not  re- 
fuse to  execute  the  sort  of  agreement  contemplated 
by  the  proviso  and  later  invoke  ^^^e  i)^'V7v.:o  -«'  - 
defense  to  a  discharge  made  under  a  different 
agreement."  To  the  same  effect,  see  Matter  of  The 
Iron  Fireman  Manufacturing  Companv,  69  N.L.- 
P.B..  Xo.  4. 
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that  the  respondent  would  not  "be  required  or  per- 
mitted," under  the  recommended  order  therein,  to 
vary  those  provisions  of  the  contracts  in  question 
which  establish  "wages,  hours  of  employment,  rates 
of  pay,"  etc.  While  we  agree  with  the  Trial  Ex- 
aminer that  our  order  does  not  require  the  respond- 
ent to  cease  and  desist  from  giving  effect  to  these 
contract  provisions,  we  do  not  now  consider  it 
necessary  to  pass  upon  the  permissibility  of  doing  so. 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10(c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  G.  W.  Hume  Company, 
Turlock,  California,  and  its  officers,  agents,  suc- 
cessors, and  assigns,  shall: 

1.     Cease  and  desist  from: 

(a)  Recognizing  Camiery  Workers  LTnion,  Local 
22382,  A.  F.  of  L.,  and  California  State  Council  of 
Camiery  Unions,  A.  F.  of  L.,  as  the  exclusive  rep- 
resentative of  its  employees  for  the  purpose  of 
collective  bargaming,  unless  and  until  said  organiza- 
tion or  organizations  shall  have  been  certified  by 
the  National  Labor  Relations  Board  as  the  exclusive 
representatives  of  such  employees; 

(b)  Giving  effect  to  its  contract  dated  March  25, 
1946,  with  California  State  Council  of  Cannery 
Unions,  A.  F.  of  L.,  and  Cannery  Workers  Union, 
Local  22882,  A.  F,  of  L.,  or  to  any  extension,  re- 
newal, modification,  or  suj^plement  thereof,  or  to 
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any  superseding  contract  with  those  labor  organiza- 
tions or  any  other  labor  organization  or  affiliate 
thereof,  unless  and  until  said  organization  or  or- 
ganizations shall  have  been  certified  by  the  National 
Labor  Relations  Board  as  the  exclusive  representa- 
tives of  its  employees; 

(c)  Discouraging  membership  in  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  America, 
C.I.O.,  or  encouraging  or  discouraging  membershi]:) 
in  any  other  labor  organization  of  its  employees,  by 
discharging  or  refusing  to  reinstate  any  of  its  em- 
ployees, or  by  discriminating  in  any  other  manner 
in  regard  to  their  hire  or  tenure  of  employment  or 
any  term  or  condition  of  their  employment; 

(d)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  their  right  to  self-organization,  to  form 
lal^or  organizations,  to  join  or  assist  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  America, 
C.LO.,  or  any  other  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection,  as  guaranteed  in  Section  7  of  the 
Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Clarence  McVay  and  to  the  em- 
ployees whose  names  appear  in  Appendix  B  of  the 
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Intermediate  Report,  attached  hereto,  immediate 
and  full  reinstatement  to  their  former  or  substan- 
tially equivalent  positions  without  prejudice  to  their 
seniority  or  other  rights  and  privileges,  in  the  man- 
ner set  forth  in  Section  VI  of  the  Intermediate 
Report,  entitled  ''The  Remedy"; 

(b)  Make  whole  the  employees  whose  names  ap- 
pear in  Appendices  B  and  C  of  the  Intermediate 
Report  for  any  loss  of  pay  they  may  have  suffered 
by  reason  of  the  respondent's  discrimination  against 
them,  in  the  manner  set  forth  in  the  aforementioned 
Remedy  Section  of  the  Intermediate  Report; 

(c)  Withdraw  and  withhold  all  recognition  from 
California  State  Council  of  Cannery  Unions,  A.  F. 
of  L.,  and  Cannery  Workers  Union,  Local  22382, 
A.  F.  of  L.,  as  the  exclusive  representative  of  its 
employees  for  the  j^urpose  of  collective  bargaining 
with  respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment, and  other  conditions  of  employment, 
unless  and  until  said  organization  or  organizations 
shall  have  been  certified  by  the  National  Labor 
Relations  Board  as  the  representatives  of  such 
emj^loyees : 

(d)  Post  at  its  cannery  at  Turlock,  California, 
copies  of  the  notice  attached  hereto,  marked  "Ap- 
pendix A. "6  Copies  of  the  notice,  to  be  furnished 
by  the  Regional  Director  for  the  Twentieth  Region, 


^In  the  event  that  this  order  is  enforced  by  decree 
of  a  Circuit  Court  of  Appeals,  there  shall  be  in- 
serted in  the  notice,  before  the  words:  "A  Decision 
and  Order,"  the  words:  "A  Decree  of  the  United 
States  Circuit  Court  of  Ajjpeals  Enforcing." 
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shall,  after  being  duly  signed  by  the  respondent's 
repiesentative,  be  posted  by  the  respondent  imme- 
diately upon  receipt  thereof,  and  maintained  by  it 
for  sixty  (60)  consecutive  days  thereafter,  in  con- 
spicuous places,  including  all  places  where  notices 
to  employees  are  customarily  posted.  Reasonable 
steps  shall  be  taken  by  the  respondent  to  insure 
that  said  notices  are  not  altered,  defaced,  or  covered 
by  any  other  material; 

(c)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region,  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondent 
Hume  has  taken  to  comply  herewith. 

It  Is  Further  Ordered  that  the  complaint,  insofar 
as  it  alleges  that  the  respondent  California  Process- 
ors and  Growers,  Inc.,  committed  unfair  labor  prac- 
tices, be,  and  it  hereby  is,  dismissed. 

And  It  Is  Further  Ordered  that  the  complaint, 
insofar  as  it  alleges  that  the  respondent  Hume  dis- 
criminated against  John  M.  Smith  within  the  mean- 
ing of  Section  8(3)  of  the  Act,  be,  and  it  hereby  is, 
dismissed  without  23rejudice. 

Signed  at  Washington,  D.  C,  this  31st  day  of 
October,  1946. 

[Seal]  NATIONAL  LABOR 

RELATIONS  BOARD, 

PAUL  M.  HERZOG, 

Chairman, 

JOHN  M.  HOUSTON, 
Member. 
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APPENDIX  A 

Notice  to  All   Employees 

Pursuant  to  a  decision  and  order  of  the  National 
Labor  Relations  Board,  and  in  order  to  effectuate 
the  policies  of  the  National  LaJ^or  Relations  Act, 
we  hereby  notify  our  employees  that: 

We  Will  Offer  to  those  of  the  employees  named 
below  who  have  not  been  reinstated,  immediate  and 
full  reinstatement  to  their  former  or  substantially 
equivalent  positions  without  prejudice  to  any 
seniority  or  other  rights  and  privileges  previously 
enjoyed,  and  make  each  of  the  following  whole  for 
any  loss  of  pay  suifered  as  a  result  of  the  discrimi- 
nation. 


A.  E.  Berry 
Ernest  G.  Bishop 
Vider  Bjorklund 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 
H.  F.  Frazier 
Harlie  Frischkneckt 
Irwin  C.  Heagle 


Oscar  Johnson 
T.  Boyd  McKamey 
Clarence  McVay 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 
Abe  Thiessen 
Neal  Watts 
R.  B.  White 


We  Will  make  whole  the  following  named  em- 
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ployees  for  any  loss  of  pay  suffered  as  a  result  of 
our  discrimination  against  them. 

Clemie  Robinson  Myrtle  Brown 

Monroe  Robinson  Genevieve  Alsup 

Thomas  L.  Broil  Marguerite  Watts 

Ruth  Waite  Clifford  C.  Luther 

Agnes  Hopkins  R.  E.  Rearick 

We  Will  Not  recognize  the  Cannery  Workers 
Union,  Local  22382,  A.  F.  of  L.,  and  California 
State  Council  of  Cannery  Unions,  A.  F.  of  L.,  as 
the  exclusive  representatives  of  our  employees  for 
the  purpose  of  collective  bargaining,  unless  and 
until  said  organization  or  organizations  shall  have 
been  certified  by  the  National  Labor  Relations 
Board  as  the  exclusive  representatives  of  our  em- 
ployees. 

We  Will  Not  give  effect  to  our  contract  dated 
March  25,  1946,  with  California  State  Council  of 
Camiery  Unions,  A.  F.  of  L.,  and  Cannery  Workers 
Union,  Local  22382,  A.  F.  of  L.,  or  to  any  super- 
seding contract  with  those  labor  organizations  or 
any  other  labor  organization  or  affiliate  thereof, 
unless  and  imtil  said  organization  or  organizations 
shall  have  been  certified  by  the  National  Labor  Re- 
lations Board  as  the  exclusive  rej^resentatives  of 
our  employees. 

We  Will  Not  discourage  membership  in  Food, 
Tobacco,  Agricultural  and  Allied  Workers  Union 
of  America,  C.I.O.,  or  encourage  or  discourage 
membership  in  any  other  labor  organization  of  our 
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employees,  by  discharging  or  refusing  to  reinstate 
any  of  our  employees,  or  in  any  other  manner  dis- 
criminating in  regard  to  their  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employ- 
ment. 

We  Will  Not  in  any  like  or  related  manner  inter- 
fere with,  restrain,  or  coerce  our  employees  in  the 
exercise  of  the  right  to  self -organization,  to  form 
labor  organizations,  to  join  or  assist  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  America, 
C.I.O.,  or  any  other  labor  organization,  to  bargain 
collectively  through  representatives  of  their  own 
choosing,  and  to  engage  in  concerted  activities  for 
the  purpose  of  collective  bargaining  or  other  mutual 
aid  or  protection,  as  guaranteed  in  Section  7  of  the 
Act.  All  our  employees  are  free  to  become  or  re- 
main members  of  Food,  Tobacco,  Agricultural  and 
Allied  Workers  Union  of  America,  C.I.O.,  or  any 
other  labor  organization.  We  will  not  discriminate 
in  regard  to  the  hire  or  tenure  of  employment  or 
any  term  or  condition  of  employment  of  any  em- 
ployee because  of  his  membership  in  or  activity  on 
behalf  of  any  such  labor  organization. 

a.  W.  HUME  COMPANY 

(Employer) 

By  

(Representative)  (Title) 

Dated 
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Note:  Any  of  the  above-named  employees  pres- 
ently ser^dng  in  the  armed  forces  of  the  United 
States  will  be  offered  fnll  reinstatement  npon  ap- 
plication in  accordance  with  the  Selective  Service 
Act  after  discharge  from  the  armed  forces. 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


[Title  of  Board  and  Cause.] 

INTERMEDIATE  REPORT 

Statement  of  the  Case 

ITpon  a  fourth  amended  charge  duly  filed  on 
March  26,  1946,  by  Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America,  affiliated  with 
the  Congress  of  Industrial  Organization,  herein 
called  CIO,  the  National  Labor  Relations  Board, 
herein  called  the  Board,  by  the  Regional  Director 
for  the  Twentieth  Region  (San  Francisco,  Califor- 
nia), issued  its  complaint  on  March  27,  1946,  against 
G.  W.  Hume  Company,  Turlock,  California,  herein 
called  Hume,  and  against  California  Processors  & 
Growers,  Inc.,  herein  called  the  Association,  alleg- 
ing that  Hume  and  the  Association,  collectively  re- 
ferred to  herein  as  the  respondents,  had  engaged  in 
and  are  engaging  in  unfair  labor  practices  affecting 
commerce  within  the  meaning  of  Section  8  (1)  and 
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(3)  of  the  National  Labor  Relations  Act,  49  Stat. 
449,  herein  called  the  Act.  Copies  of  the  complaint 
and  the  fourth  amended  charge,  accompanied  by  no- 
tice of  hearing  thereon,  were  diih^  served  upon  CIO, 
upon  each  of  the  respondents,  and  upon  two  affiliates 
of  the  American  Federation  of  Labor,  namely  the 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
herein  called  Teamsters,  and  California  State  Coun- 
cil of  Cannery  Unions,  herein  called  the  Council, 
designated  in  the  complaint  as  parties  to  the  con- 
tract and  collectively  referred  to  herein  as  AFL. 

With  respect  to  unfair  labor  practices  the  com- 
plaint alleged  in  substance  that  the  respondents: 
(1)  since  approximately  August  1,  1945,  interfered 
with,  restrained,  and  coerced  Hume's  employees  in 
the  exercise  of  their  rights  as  guaranteed  in  section 
7  of  the  Act  by  (a)  urging,  persuading,  and  warn- 
ing the  said  employees  to  refrain  from  becoming  or 
remaining  members  of  CIO,  (b)  demanding,  under 
threat  of  dismissal,  that  the  said  employees  join  and 
remain  members  of  A.F.L.  and  pay  dues,  fees,  and 
assessments  to  A.F.L. ,  (c)  granting  to  A.F.L.  rep- 
resentatives access  to  Hume's  plant  while  denying 
like  privilege  to  representatives  of  C.I.O.,  and  (d) 
requiring  the  said  employees,  as  a  condition  of  em- 
ployment, to  obtain  clearance  cards  from  A.F.L.  and 
to  execute  agreements  for  the  check-off  of  A.F.L. 
dues;  (2)  discharged  on  or  about  November  21, 
1945,  28  named  Hume  employees^  and  discharged 


^The  names  of  these  persons  are  listed  on  Appen- 
dix "A,"  hereto  annexed. 
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Harlie  Frischneckt^  and  Clarence  McYay  on  No- 
vember 26,  1945,  and  December  7,  1945,  respectively, 
because  of  their  membership  and  activities  in  behalf 
of  CIO  and  their  refusal  to  join  and  pay  dues  to 
A.F.L.,  that  the  said  dischargees  were  refused  rein- 
statement for  the  same  reasons  for  which  they  were 
discharged,  except  that  some  of  the  dischargees  were 
rehired  on  or  about  February  7,  1946.  The  com- 
plaint further  alleged  that  a  certain  collective  bar- 
gaining contract  entered  into  by  Hume  and  AFL,  on 
or  about  March  25,  1946,  is  illegal  and  void  because 
it  was  entered  into  by  the  parties  thereto  with  the 
knowledge  that  the  question  of  representation  of 
Hume's  employees  was  pending  undetermined  be- 
fore the  Board. 

The  respondents  duly  filed  a  joint  answer  in  which 
they  admitted  the  allegations  of  the  complaint  with 
respect  to  the  nature,  extent,  and  character  of  their 
respective  businesses  but  denied  the  commission  of 
the  alleged  unfair  practices.  The  answer  also  de- 
nied that  at  the  time  of  the  execution  of  the  contract 
between  Hume  and  A.F.L.,  on  or  about  March  25, 
1946,  there  was  pending  undetermined  before  the 
Board  the  question  of  representation  concerning 
Hume's  employees. 

Pursuant  to  notice,  a  hearing  on  the  complaint 
was  held  in  Modesto,  California,  on  April  10  and 


2 Also  referred  to  in  the  record  as  Harley  Cruik- 
shank. 
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11,  1946,  before  the  undersigned,  Howard  Myers, 
the  Trial  Examiner  duly  designated  by  the  Chief 
Trial  Examiner.  The  Board,  the  respondents,  C.I.O. 
and  A.F.L.,  were  represented  by  counsel  and  partici- 
pated in  the  hearing.  The  parties  were  afforded  full 
opportunity  to  be  heard,  to  examine  and  cross-ex- 
amine witnesses,  and  to  introduce  evidence  perti- 
nent to  the  issues.  At  the  opening  of  the  hearing, 
counsel  for  A.F.L.  moved  to  dismiss  the  complaint 
in  its  entirety  on  the  grounds  that  (1)  the  proper 
forum  to  litigate  the  questions  raised  by  the  com- 
plaint is  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  (2)  the  Board,  in  its  Supple- 
mental Decision  and  Order  of  February  15,  1946, 
in  Matter  of  Bercut-Richards  Packing  Company,  et 
al.,  having,  in  effect,  decided  that  Hume  and  A.F.L. 
could  not  lawfully  enter  into  a  new  contract,  has 
disqualified  itself  from  deciding  this  case,  and  (3) 
the  complaint  does  not  state  a  cause  of  action.  The 
motion  was  denied  by  the  undersigned  with  per- 
mission to  renew\3  A.F.L.  then  filed  an  answer  deny- 
ing, in  effect,  that  the  respondents  committed  the  al- 
leged unfair  labor  practices.  At  the  conclusion  of 
the  taking  of  the  evidence.  Board's  counsel  moved 
to  conform  the  complaint  to  the  proof,  with  respect 
to  minor  matters,  such  as  the  correction  of  dates, 


■^This  motion  was  not  renewed  nor  was  any  other 
motion  to  dismiss  the  complaint,  or  any  part  thereof, 
made  during  the  course  of  the  hearing. 
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misspelled  words,  and  the  like.  The  motion  was 
granted  without  objection.  Oral  argument,  in  which 
counsel  for  all  parties  participated,  was  heard  at  the 
conclusion  of  the  hearing  and  is  part  of  the  record. 
The  parties  were  granted  leave  to  file  briefs  on  or 
before  April  16,  1946,  with  the  undersigned.  A 
brief  has  been  received  from  counsel  for  A.F.L.'^ 

Upon  the  record  in  the  case  and  upon  his  obser- 
vation of  the  witnesses,  the  imdersigned  makes  the 
following : 

FINDINGS  OF  FACT 

I.     The  Businesses  of  the  Respondents 

G.  W.  Hume  Company  is  a  California  corpora- 
tion having  its  principal  offices  and  plant  at  Turlock, 
California,  w^here  it  is  engaged  in  canning  and 
processing  fruits  and  vegetables.  More  than  62  per 
cent  of  Hume's  products,  valued  in  excess  of  $1,- 
900,000  annually,  are  sold  and  shipped  to  custom- 
ers located  outside  the  State  of  California. 

California  Processors  &  Growers,  Inc.,  is  a  non- 
profit California  corporation,  having  its  principal 
offices  and  ])]ace  of  business  at  San  Francisco,  Cali- 
fornia, where  it  is  engaged  in,  among  other  things, 


"^The  time  to  file  was  extended  to  April  23,  1946. 
A.F.L.'s  brief  was  received  on  April  29,  1946,  but 
has  nonetheless  been  given  full  consideration. 
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promoting  friendly  relations  and  cooperation  be- 
tween its  61  members  and  their  respective  emx^loy- 
ees;  in  ascertaining  and  disseminating  among  its 
members  facts  relative  to  employer-employee  rela- 
tionship ;  in  representing  its  members  as  a  group  in 
collective  bargaining  with  their  respective  employ- 
ees; and  in  advising  and  conferring  with  its  mem- 
bers relative  to  matters  pertaining  to  their  respec- 
tive employees.  Each  member  of  the  Association 
sells  and  ships  a  substantial  amount  of  its  products 
to  points  outside  the  State  of  California. 

Each  of  the  respondents  concedes  that  it  is  en- 
gaged in  commerce  within  the  meaning  of  the  Act. 

II.  The  Organizations  Involved. 

Food,  Tobacco,  Agricultural  &  Allied  Workers 
Union  of  America,  affiliated  with  the  Congress  of 
Industrial  Organizations,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  affiliated  with  the  American 
Federation  of  Labor,  California  State  Coimcil  of 
Cannery  Unions  and  its  constituent  unions,  one  of 
which  is  Local  22382,  affiliated  with  the  American 
Federation  of  Labor,  are  labor  organizations  ad- 
mitting to  membership  employees  of  Hume  and  em- 
ployees of  the  Association's  other  members. 

III.  The  Unfair  Labor  Practices. 

1.    The  Master  Agreement  and  the  Modification  and 
Amendments  Thereto 

In  the  fall  of  1940,  Cannery  Workers  Union  Lo- 
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cal  22382,  a  Federal  Local  Union  of  the  American 
Federation  of  Labor,  commenced  an  organizational 
drive  among  the  employees  of  Hume,  a  member  of 
California  Processors  and  Growers,  Inc.,  herein 
called  the  Association.  At  about  the  same  time,  the 
employees  of  the  other  members  of  the  Association, 
were  being  organized  by  Local  22382  or  by  some 
other  Cannery  Workers  Union,  similarly  affiliated. 
On  or  about  June  10,  1941,  an  agreement,  herein  re- 
ferred to  as  the  Master  Agreement,^  was  executed 
by  and  between  the  Association,  as  collective  bar- 
gaining representative  for  and  on  behalf  of  its  mem- 
bers which  included  the  respondents  Hume,  and 
California  State  Council  of  Caimery  Unions,  herein 
called  the  Council,  as  the  collective  bargaining  rep- 
resentative for  and  on  behalf  of  the  various  Cannery 
Workers  LTnions.  On  or  about  July  3,  1941,  pur- 
suant to  a  provision  of  the  Master  Agreement, 
Hume  executed  an  agreement  with  Local  22382 
adopting  the  Master  Agreement  as  applied  to  its 
operations.  The  aforesaid  Master  Agreement  was 
amended  on  or  about  January  26,  1942,  and  again  on 
or  about  July  10,  1943.  In  the  latter  year  the  Amer- 
ican Federation  of  Labor  also  became  a  party  to  the 
contract,  adopting  and  ratifying  all  the  terms  and 
conditions  of  the  Master  Agreement.    The  Master 


^Also  referred  to  in  the  record  as  the  "green  book 


agreement. 
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Agreement,  as  last  amended,  was  to  continue  to 
March  1,  1945,  and  thereafter  from  year  to  year 
unless  either  of  the  parties  informed  the  others, 
within  a  specified  time,  of  its  intention  to  modify 
the  said  contract.  No  notice  of  intention  to  modify 
was  served  within  the  specified  time  prior  to  March 
1,  1945,  and  the  Master  Agreement  was  automat- 
ically renewed  to  March  1,  1946. 

The  section  of  the  Master  Agreement,  as  amended, 
which  directly  bears  upon  the  pertinent  issues  of 
this  proceeding  reads,  in  part,  as  follows: 

Section    3.     Preference    of    Employment    and 
Hiring  Practices. 

(a)  It  is  recognized  that  the  refusal  of 
Union  members  to  work  with  non-union  em- 
|)loyees  who  are  within  the  jurisdiction  of  the 
local  Union  shall  not  constitute  a  violation  of 
this  agreement,  provided,  however,  that  before 
any  strike  action,  job  action  or  other  direct  ac- 
tion is  taken  on  this  account,  the  local  Union 
will  sumbit  the  matter  for  adjustment  as  pro- 
vided in  Section  8  hereof.^  In  order  to  aid  in 
the  prompt  adjustment  of  such  matters,  the 
Union  shall  furnish  its  members  with  a  clear- 
ance card,  dues  book  or  other  evidence  of  paid- 
up  membership,  and  when  employees  who  are  on 


^Section  8  establishes  the  grievance  procedure  and 
provides  for  arbitration. 
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the  seniority  lists,  as  defined  in  Section  9 
hereof^  are  called  to  work,  the  Employer  will 
request  that  such  evidence  be  presented  by  those 
who  have  it,  and  will  keep  a  record,  which  will 
be  availal^le  to  the  Union,  of  all  employees  who 
do  not  present  such  evidence.  Similarly  the 
Union  will  from  time  to  time,  when  such  infor- 
mation is  available,  notify  the  Employer  of  the 
names  of  delinquent  or  suspended  members,  or 
other  non-union  employees,  according  to  Union 
records. 

The  Employer  shall  be  the  sole  judge  of  the 
qualifications  of  all  its  employees,  subject  to 
appeal  as  provided  in  Section  8  hereof,  but  in 
the  selection  of  new  employees  the  Employer 
will  give  ]:)reference  of  employment  to  unem- 
ployed members  of  the  local  union,  provided 
they  have  the  necessary  qualifications  and  are 


"^Section  9  reads,  in  part  as  follows : 

Said  [seniority]  list  shall  be  based  on  the  begin- 
ning date,  as  accurately  as  can  be  determined,  of 
continuous  regular  employment  or  consecutive  sea- 
sonal employment,  as  the  case  may  be,  as  such  em- 
ployment is  hereinafter  defined.  AH  employees  cov- 
ered by  this  agreement  and  referred  to  in  Section 
4  (a)  hereof  shall  be  named  on  said  list. 

Section  4  (a)  states  "all  work  performed  in  Em- 
ployer's canneries  and  storehouses,  warehouses,  la- 
beling rooms  or  in  sheds  or  lots  adjacent  thereto, 
where  commodities  or  materials  are  processed  or 
stored." 
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available  when  new  employees  are  to  be  hired. 


''New    Employees,'-    for   the    purpose    of   this 

agreement,  are  defined  to  be  persons  who  are  not 

on  the  seniority  list  of  the  hiring  plant,  as  de- 

fined  in  Section  9  hereof,  even  though  they  may 

have  been  employed  previously  by  said  plant. 

As  a  basis  for  preferential  consideration  as  new 
employees  as  aforesaid,  unemployed  members  of 
the  local  union  shall  be  required  to  present  a 
clearance  card  from  the  local  union  evidencing 
the  fact  of  their  paid-up  membership.   If  such 

union  members  are  not  available  for  such  em- 

ployment,  the  Employer  may  hire  any  ])erson 

not  a  member  of  the  Union  provided  that  such 

person  will  ])e  required  to  file  an  application  for 

membership  in  the  local  union  before  ])ein'4-  ])Tit 

to  work.    U})on  filing  such  application  he  shall 

receive  from  the  Union  a  written  statement  that 
he  has  made  such  application,  which  statement 
shall  be  taken  up  by  the  Employer  and  returned 
to  the  Union  when  the  applicant  is  put  to  work. 
It  is  further  vmderstood  that  such  person  must 
become  a  member  of  the  local  union  within  ten 
(10)  days  after  his  employment,  and  that  the 
local  union  will  not  reasonably  refuse  to  accept 
such  person  as  a  member.  (Underscoring  sup- 
plied. )8 


^The  matter  in  brackets  is  a  modification  made  on 
or  about  July  10,  1943,  due  to  the  then  existing  man- 
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Subsection  (b)  of  Section  3  provides  for  the  me- 
chanics of  carrying  out  the  foregoing-  and  requires 
the  contracting  local  union  to  have  a  representative 
available  in  the  ])lant  to  receive  the  applications 
from  new  employees.  In  this  subsection  "the  local 
union  agrees  to  assume  responsibility  for  completing 
the  matter  of  su1)sequent  affiliation  by  new  workers 
as  members  of  the  Union." 

On  or  about  August  21,  1944,  Local  22382  and 
Hume  entered  into  the  following  agreement : 

The  Company  hereby  agrees  to  deduct  from 
the  pay  of  each  employee  employed  by  the  Com- 
pany   who    is    covered    by    this    agreement    all 

Union  dues  and  assessments,  and  for  tliis  pur- 
pose the  Union  shall  provide  the  Company,  on 
or  before  the  first  day  of  each  month,  the 
amount  of  dues  payable  per  month  to  the  Union 
by  each  memloer.  Said  dues  shall  be  deducted 
from  the  pay  check  of  the  employee  on  any  pay- 
day that  falls  on  the  day  following  performance 
of  three  days'  work  by  the  employees  in  any 
calendar  month. 


power  shortage,  to  permit  the  canneries  to  hire  dur- 
ing the  1943  canning  season  "emergency  workers" 
who,  however,  had  to  either  file  an  application  for 
membership  in  the  local  union  of  the  Council  or 
obtain  an  "emergency  card "^ therefrom- before  being 
allowed  to  work. 


56  National  Labor  Relations  Board,  vs. 

The  Company  will  promptly  notify  all  em- 
ployees of  these  conditions  by  placing  an  ap- 
propriate statement  thereof  on  the  bulletin 
board  in  the  plant  of  the  Company. 

If  any  new  assessment  shall  be  levied  as 
against  members  of  the  Union  employed  by 
the  Company,  such  assessments  must  first  be 
approved  (sic)  by  the  Union  and  notice  thereof 
given  to  the  Company  before  such  assessments 
can  be  deducted  from  the  salary  of  the  em- 
ployees by  the  Company. 

Any  sums  deducted  by  the  Company  for  the 
benefit  of  the  Union  in  any  months  shall  be  pay- 
able to  the  Secretary-Treasurer  of  the  Union 
on  or  before  the  25th  day  of  the  following 
month.  The  Secretary-Treasurer  of  the  Union 
shall  furnish  an  appropriate  receipt  to  the 
Company  upon  receipt  thereof.  The  Company 
shall  not  be  liable  to  the  Union  for  any  sums 
other  than  those  collected  by  the  Company. 

The  Company  and  the  Union  shall  work  out 
a  mutually  satisfactory  agreement,  by  which 
the  Company  will  furnish  the  Secretary-Treas- 
urer of  the  Union,  monthly,  a  record  of  the 
dues,  from  whom  the  deductions  have  been 
made,  together  with  the  amount  of  such  de- 
ductions.    (Underscoring   supplied.) 
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In  Witness  Whereof  we  have  hereunto  set 
our  hands  and  seals  this  21st  day  of  August, 
1944. 

GEORGE  W.  HUME 
COMPANY. 
By  R.  G.  HUME, 
President. 
CANNERY  WORKERS' 
UNION  #  22382. 
[Sea]]  R.  M.  TOMSON, 

Secretary-Treasurer. 

Reference  Is  Made  to  ''Dues,  Collection  and 
Check-Off  Agreement  Dated  the  21st  Day 
of  August,  1944." 

It  is  hereby  mutually  agreed  and  understood 
that  this  letter  becomes  a  part  of  the  above-men- 
tioned Agreement  for  the  purpose  of  fixing  pos- 
sible expiration  date  of  the  Agreement  by  noti- 
fication by  either  party  on  or  before  March 
first  of  any  year ;  the  termination  of  the  Agree- 
ment to  become  effective  if  notice  is  filed  by 
either  party  on  or  before  12  o'clock  noon  on  the 
first  day  of  March  of  any  year. 

GEORGE  W.  HUME 
COMPANY. 
By  R.  G.  HUME. 
Accepted  This  21st  day  of  August,  1944. 
CANNERY  AYORKERS' 
UNION   #  22382. 
[Seal]      By  R.  M.  TOMSON, 

Secretary-Treasurer. 
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In  June,  1945,  the  Association,  the  Council,  and 
the  American  Federation  of  Labor  entered  into  a 
written  agreement  which  bore  the  following  legend: 

The  within  memorandum  of  agreement  con- 
tains the  amendments  to  the  collective  bargain- 
ing contract  between  California  Processors  and 
Growers,  Inc.,  and  The  American  Federation  of 
Labor  and  California  State  Council  of  Camiery 
Unions,  as  negotiated  during  1944  and  as  or- 
dered by  the  National  War  Labor  Board  in 
Case  No.  111-7430-D.  This  memorandum  shall 
constitute  an  interim  memorandum  modifying 
the  amended  contract  executed  July  10,  1943 
(originally  adopted  June  10,  1941),  and  the 
Supplementary  Emergency  Agreement  of  the 
same  date  in  1943,  for  the  purpose  of  setting 
forth  the  understandings  reached  by  the  par- 
ties since  March  1,  1944,  and  the  subsequent 
directive  orders  of  the  War  Labor  Board,  pend- 
ing the  conclusion  of  negotiations  for  the  1945 
season,  at  which  time  it  is  contemplated  that 
the  basic  agreement  will  be  reprinted,  with  the 
following  modifications  included: 

This  agreement  provided,  among  other  things,  for 
the  inclusion  of  a  new  sub-section  to  Section  3  of 
the  Master  Agreement  of  June  10,  1941,  as  amended. 
This  new  sub-section  reads  as  follows : 

3  (c)  The  Employer  will  deduct  from  their 
wages  and  turn  over  to  the  proper  officers  of  the 
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union  the  initiation  fees  and  union  dues  of 
such  members  of  the  union  as  individually  and 
voluntarily  certify  in  writing  that  they  au- 
thorize such  deductions.  Such  authorization 
shall  apply  until  or  unless  it  is  revoked  individ- 
ually and  voluntarily,  in  writing,  by  such  union 
members. 

The  Employer  and  the  Union  each  agree  that 
neither  of  them  nor  any  of  their  officers  or 
members,  or  employees,  will  intimidate  or  coerce 
employees  into  executing  such  certificates  or 
causing  them  to  be  revoked.  If  any  disputes 
arise  as  to  whether  there  has  been  any  viola- 
tion of  this  pledge,  such  disputes  shall  be  re- 
garded as  a  grievance  and  submitted  to  the 
grievance  procedure  established  by  this  agree- 
ment. 

2.     Attempts   to    Induce   the    Employees   to   Clear 
Through  AFL 

At  or  about  the  time  of  the  execution  of  the  1945 
agreement  referred  to  in  the  immediately  preceding 
paragraph,  all  the  ''regular"  employees  of  Hume,^ 
being  some  20  or  30  in  niunber,  ■\vere  assembled  in 
the  cannery  during  working  hours  and  were  ad- 


^At  the  time  of  this  incident,  the  Hume  Cannery 
was  not  in  production  and  hence  oiily"  regular"  em- 
ployees as  distinguished  from  "seasonal'.'  employees 
were  working  in  the  plant.  The  names  of  the  above 
referred  to  "regular"  employees  appear 'on  Jlume 's 
seniority  list.  :     ,    •,>•-,     • 
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dressed,  in  the  presence  of  Factory  Superintendent 
Fordham,  by  H.  C.  Torreano  and  L.  B.  Brown, 
representatives  of  Local  22382.  Torreano  and  Brown 
suggested  that  Local  22382  affiliate  with  the  Team- 
sters. The  employees  suggested  that  a  vote  be  taken 
of  the  membership.  10  This  suggestion  was  rejected 
by  Torreano  and  Brown  who  informed  the  em- 
ployees that  the  question  of  affiliation  could  not  be 
voted.  After  a  lengthy  discussion  the  employees 
decided  that  they  did  not  desire  to  affiliate  with 
Teamsters.  Torreano  and  Brown  then  left  the  can- 
nery. 

Later  in  June,  1945,  each  "regular"  employee  of 
Hume  handed  to  President  R.  G.  Hume  his  signed 
revocation  of  the  dues  check-off  authorization  pre- 
viously executed.  Thereafter  no  dues  were  deducted 
by  Hume  from  the  pay  of  its  "regular"  employees 
nor  did  these  employees  pay  any  dues  thereafter 
to  Local  22382  or  to  any  affiliate  of  the  American 
Federation  of  Labor. 

In  the  early  part  of  August,  1945,  just  prior  to 
the  peach  canning  season,  the  "regular"  employees 
of  Hume  were  notified  by  their  respective  foremen 
to  assemble  in  one  of  the  check  rooms.  ^^  Besides 
Torreano,  Brown,  and  Factory  Superintendent 
Fordham,  the  meeting  was   attended  by  seven  or 


i<^Local  22382  admits  to  membership  employees  of 
other  -canneries  in  the  vicinity  of  Hume's. 

11  At  the  time  of  this  meeting,  only  "regular"  em- 
ployees were  working  in  the  cannery. 


C.  TF.  Hume  Company,  et  al.  61 

eight  representatives  of  Teamsters^^^  Assistant  Su- 
perintendent Gallardo,  and  F.  S.  Clough,  a  field 
representative  of  the  Association.  According  to  the 
undenied  and  credible  testimony  of  Employee  Irwin 
C.  Heagle,  Clough  sought  to  induce  the  "regular" 
employees  "to  clear  through  the  Teamsters'  organi- 
zation in  order  to  keep  the  plant  operating  in  a 
peaceful  manner"  throughout  the  coming  peach  can- 
ning season.  Heagle  further  testified,  without  con- 
tradiction, and  the  undersigned  finds,  that,  in  re- 
sponse to  a  question  j^ut  to  him,  Clough  stated  that 
If  these  employees  cleared  through  the  Teamsters 
they  would  not  be  compelled  to  execute  dues  check- 
off authorizations;  and  that,  relying  upon  Clough 's 
assurances,  all  the  "regular"  employees  of  Hume 
signed  the  requested  clearance  slips  at  this  meeting. 


i^The  record  does  not  disclose  the  means  whereby 
Teamsters  became  injected  into  the  picture  as  rep- 
resentative of  the  employees  other  than  that  in  May 
or  June,  1945,  President  Green  of  the  A.F.L.  "or- 
dered" Local  22382  to  affiliate  with  Teamsters. 
There  is  no  evidence  of  a  merger  of  Teamsters  and 
Local  22382,  either  by  consolidation,  absorption,  or 
otherwise.  In  August,  1945,  however,  Teamsters  ap- 
pear to  have  taken  control  for  all  practical  purposes 
and  to  be  the  group  with  whom  Hume  was  dealing. 
This  question  is  not  material,  however,  to  a  deter- 
mination of  the  present  issues  and  for  the  purposes 
of  this  report,  the  term  A.F.L.  will  be  applied  gen- 
erally to  such  organizations  here  involved  which  are 
affiliated  with  the  American  Federation  of  Labor 
without  attempting  to  distinguish  between  them  as 
"Cannery  Workers"  or  Teamsters,  except  when 
such  distinction  may  be  required  by  the  matter  then 
under  discussion. 
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Those  "regular"  employees  whose  employment 
started  after  the  execution  of  the  Master  Agreement, 
had  cleared  with  Local  22382  when  they  were  orig- 
inally hired  as  "new  employees";  and  since  then,  as 
employees  on  the  seniority  list,  no  further  clearance 
had  been  required  of  them  either  under  the  Master 
Agreement  or  by  custom,  for  recurring  seasons. 

On  August  8,  1945,  the  first  day  of  the  peach 
canning  season,  Heagle,  who  had  been  the  chairman 
of  the  shop  committee  for  Local  22382,  comi3lained 
to  Fordham  that  all  the  seasonal  employees  were 
being  "double  crossed"  because  they  were  forced  to 
execute  dues  check-off  authorizations  before  they 
could  obtain  clearance  slips.  Heagle 's  protest  was 
of  no  avail  since  General  Superintendent  Birchall 
continued  to  insist  that  all  the  seasonal  employees, 
some  of  whom  had  worked  for  Hume  for  a  great 
many  years  and  obviously  were  on  the  seniority  list, 
"clear  with  the  union"  before  they  could  be  put  to 
work,  notwithstanding  that  he  knew  Local  22382 
was  refusing  to  issue  clearance  slips  until  the  em- 
ployees should  execute  a  check-off  authorization 
reading  as  follows: 

Authoi'ization  for  deduction  of  I^nion" 
initiation  fees  and  I'nion  dues. 

I,! ,  a  member  of  Cannery  Workers 

L^nion    ...    A.  F.  of  L.,   and   an   employee   of 

at ...::...^- , 

do  hereby  individually  and  voluntarily  certify 
that    I   authorize,   bv   this   wi'iting,    the   above 
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named  Compaii}^  to  deduct  from  my  wages,  and 
turn  over  to  the  Treasurer  of  Cannery  Work- 
ers Union  of  ...  A.  F.  of  L.,  any  and  all  union 
initiation  fees  and  dues  certified  by  said  Union 
to  said  employer  now  or  hereafter  to  be  due 
from  or  payable  by  me  to  said  Union.  This 
authorization  is  signed  by  me  under  the  pro- 
visions of  Section  3  (c)  of  the  collective  bar- 
gaining agreement  between  California  Pro- 
cessors and  Growers,  Inc.,  and  the  American 
Federation  of  Labor  and  California  State 
Council  of  Cannery  Unions,  and  shall  continue 
in  force  until  or  unless  it  is  revoked  individ- 
ually and  voluntarily  by  me,  in  writing. 

Between  August  8  and  13,  approximately  150  of  the 
400  people  then  in  Hume's  employ  executed  and 
personally  delivered  to  President  Hume  signed 
revocations  of  the  dues  check-off  authorizations 
which  they  had  been  compelled  to  execute  before 
clearance  slips  were  issued  to  them. 

3.     CIO  organizes  the  employees.  Events  leading  up 
to  the  November  20,  1945  discharges. 

During  the  latter  part  of  August  1945,  CIO  com- 
menced an  organizational  drive  among  Hume's  em- 
ployees. For  some  weeks  previous,  organizational 
drives  were  being  conducted  by  CIO  and  another 
labor  organization  among  the  employees  of  other 
members  of  the  Association  as  well  as  those  of  non- 
members.  Numerous  petitions  had  been  filed  by  these 
2  labor  organizations  with  the  Board  seeking  certifi- 
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cation  of  representatives  of  the  employees  in  the  vari- 
ous canneries.  The  Board,  by  appropriate  order, 
consolidated  these  petitions  and  held  hearing 
thereon  on  various  days  between  July  3,  and  Sep- 
tember 11,  1915.13  On  October  12,  1915,i4  the  Board 
issued  its  Direction  of  Election  and  Order  wherein 
it  directed  that  an  election  liy  secret  liallot  be  con- 
ducted under  the  auspices  of  the  Regional  Director 
for  the  Twentieth  Region  among  the  employees  of 
all  the  members  of  the  Association  and  certain  non- 
members.  In  this  order  the  Board  found  that  the 
employees,  with  the  customery  exceptions,  of  all 
members  of  the  Association,  including  the  respond- 
ent Hume,  constituted  an  appropriate  unit. 

Between  October  11  to  October  18,  1945,  elections 
wTre  held  at  the  various  canneries.!^  The  election 
at  Hume  was  conducted  on  October  17.  Thereafter 
objections  to  the  conduct  of  the  elections  were  tiled 
by  AFL,  and  on  the  basis  of  such  ol\iections,  the 
Board   on   February   15,    1946,   issued   its    Supple- 


i^This  proceeding  is  entitled  Mattel'  of  Bercut- 
Richards  Packing  Company,  et  al.  AFL  was  a  party 
to  this  proceeding  and  participated  therein  by 
counsel. 

i^On  October  5,  1945,  the  Board  issued  a  tele- 
graphic decision  subject  to  confirmation  by  a  written 
opinion,  which  was  issued  on  October  12,  1945. 

i^Except  that  an  election  at  one  of  the  canneries 
was  held  on  December  20,  1945. 
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mental  Decision  and  Order  setting  aside  the  elec- 
tions, i^ 

General  Manager  Birchall  testified,  and  the  under- 
signed finds  that  shortly  after  the  150  emi3loyees 
had  handed  President  Hume  their  revocations  of 
check-off  authorizations,  copies  of  which  were  sent 
to  Local  22382,  Brown  and  another  Local  22382  rep- 
resentative sought  to  persuade  the  signers  of  the 
revocations  to  cancel  them,  but  they  refused  to  do 
so;  that  no  dues  were  deducted  from  the  pay  of  the 
signers  of  the  revocations  after  their  receipt  by 
Hume;  that  early  in  November  1945,  at  the  begin- 
ning of  the  fall  spinach  canning  season,  Local  22382 
demanded  that  Hume  "lay  off  or  fail  to  employ  all 
those  who  would  not  clear"  through  Local  22382; 
that  on  receipt  of  this  demand,  Brown,  the  repre- 
sentative of  Local  22382  and  President  Hume  placed 
a  telephone  call  to  the  Association  to  check  the  le- 
gality of  the  request;  that  the  conversation  was  be- 


i^The  tally  of  the  votes  at  the  elections  of  the  em- 
ployees of  the  Association 's  members  show : 

Approximate  number  of  eligible  voters 23,545 

Valid  votes  counted 10,968 

Votes   cast   for   California   State   Council   of 

Cannery  Unions,  A.  F.  of  L 4,701 

Votes  cast  for  F.T.A.-C.I.0 6,067 

Votes  cast  for  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast,  In- 
dependent       110 

Votes  cast  against  participating  labor  organi- 
zations          90 

Challenged   ballots 1,291 

Void  ballots  248 
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tweeii  President  Hume  and  Clough ;  that  Cloiigh  ad- 
vised President  Hume  that  the  company  had  no 
right  to  discharge  workers  for  their  refusal  to  ' '  sign 
up"  with  the  union;  that  President  Hume  conve.ved 
this  information  to  Local  22382  and  refused  its  de- 
mand; that  on  November  19,  the  Teamsters  Union 
refused  to  allow  E.  J.  Swanson  Co.,  an  independent 
truck  contractor,  to  deliver  spinach  to  the  Hume 
cannery;  that  Torreano  informed  President  Hume, 
who  arrived  at  the  cannery  at  about  11  o'clock  that 
night,  "the  spinach  deliveries  would  be  stopped  until 
certain  employees  were  discharged";  that  on  the  fol- 
lowing day,  November  20,  the  employees  could  not 
work  because  AFL  had  placed  a  picket  line  around 
the  cannery  and  refused  to  allow  any  truck  to  enter. 

On  the  morning  of  November  20,  a  representative 
of  Local  22382  telephoned  President  Hume  and  gave 
him  a  list  of  28  persons  whose  discharge  Local  22382 
was  demanding  on  the  ground  that  they  had  not 
]mid  their  dues  and  had  been  suspended.  The  tele- 
phone call  was  followed  by  a  letter  which  was 
handed  to  President  Hume  later  in  the  day.  Upon 
receiving  this  demand,  Hume  assembled  the  ''reg- 
ular" employees,  explained  the  situation,  had  the 
list  of  names  read  aloud  by  Heagle,  and  told  tliose 
whose  names  had  been  read  that  they  were  laid  off 
until  the  matter  could  be  straiehtened  out.^^  Follow- 


I'^The  "regulars"  who  were  thus  laid  off  included, 
A.  E.  Berrv,  Ernest  G.  Pisho]),  Yider  Pjorklund, 
Jasper  L.  Bobb,  Harold  Pillard,  William  T.  Ely, 
Olyrle  Faddis,  H.  P.  Frazier.  Harlie  Frischneckt, 
Irwin    C.    Heagle,    Oscar   Johnson,    T.    Boyd    Mc- 
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ing  this  action,  AFL  lifted  the  picket  line  and  al- 
lowed spinach  to  ])e  delivered  to  the  cannery. i^ 
Thereupon  the  operation  of  the  cannery  continued 

Kamey,  Archie  Miller,  A.  E.  Moore,  Harry  E.  Pier- 
son,  Abe  Thissen,  Neal  Watts,  R.  B.  White,  all  of 
whose  names  are  listed  as  "regulars"  on  Appendix 
B,  hereto  annexed.  While  Moore's  name  was  not  in 
the  letter,  it  was  one  of  those  originally  given  Hume 
over  the  telephone.  The  omission,  which  was  un- 
intentional, was  subsequently  corrected  on  Novem- 
ber 20,  by  telephone. 

i^By  this  time,  the  contest  between  AFL  and  CIO 
for  representation  of  the  employees  of  the  members 
of  the  Association  had  reached  a  high  pitch.  The  fol- 
lowing letter,  dated  November  20,  1945,  from  the 
Association  to  the  Council  not  only  illustrates  this, 
but  also  sets  out  with  clarity,  the  position  of  the  As- 
sociation on  the  subject  of  discharges  of  employees 
for  failure  to  maintain  membership  in  good  stand- 
ing in  their  local  union. 

This  will  acknowledge  receipt  of  your  letter  of 
November  17,  1945  concerning  a  bulletin  alleged  to 
have  been  issued  by  Local  82  FTA-CIO,  and  quoted 
by  you  as  follows : 

"We  have  reached  an  agreement  with  the 
California  Processors  and  Growers  and  that  no 
one  has  to  pay  dues  to  the  AFL  to  work  in  the 
canneries.  Every  FTA-CIO  member  should  im- 
mediately sign  a  revocation  slip  and  start  pay- 
ing dues  to  Local  82,  FTA-CIO." 

Replying  to  your  demand  for  "an  official  state- 
ment ...  as  to  whether  or  not  any  understanding  or 
agreement  had  been  reached  between  the  FTA-CIO 
and  the  California  Processors  and  Growers,"  the 
following  is  our  response: 

1.     California  Processors  and  Growers,  Inc. 
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normal  until  the  end  of  the  spinach  canning  season 
on  or  about  January  5,  1946. 


has  reached  no  agreement  with  FTA-CIO  that 
"no  one  has  to  pay  dues  to  the  AFL  to  work  in 
the  canneries." 

In  discussions  with  representatives  of  FTA-CIO, 
we  have  reiterated  our  position  that  the  existing  col- 
lective bargaining  agreement  will  be  observed  by 
California  Processors  and  Growers,  Inc.  Since  these 
discussions,  we  have  received  a  telegram  from  Edgar 
Warren,  Director  of  Conciliation  Service,  U.  S.  De- 
partment of  Labor  at  Washington,  D.  C,  advising 
us  that  the  contract  with  the  AFL  remains  "in  force 
and  effect  until  March  1,  1946." 

2.  California  Processors  and  Growers,  Inc. 
has  advised  representatives  of  FTA-CIO  that 
new  employees  are  required  to  affiliate  with  the 
AFL  as  a  condition  of  employment,  and  that 
canneries  are  required  to  supply  the  AFL 
unions  with  lists  of  all  employees  who  fail  to 
present  evidence  of  AFL  Union  membership. 

In  discussions  with  representatives  of  FTA-CIO, 
we  have  outlined  the  procedures  followed  under  the 
contract,  and  have  advised  them  that  despite  the 
fact  that  we  are  not  obligated  by  contract  to  dis- 
charge employees  for  failure  to  maintain  union 
membership,  nevertheless,  all  disputes  arising  in  this 
connection  are  required  to  be  submitted  to  the  Cen- 
tral Adjustment  Board,  under  the  contract,  for 
final  determination. 

We  have  in  no  wise  changed  our  position  concern- 
ing payment  or  nonpayment  of  dues,  nor  have  we 
reached  any  agreement  with  FTA-CIO  concerning 
revocation  slips,  which  are  controlled  by  the  1945 
W.L.B.  Directive  Order. 

A  copv  of  this  communication  is  being  sent  to  the 
officials  of  FTA-CIO. 
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4.     The  November  20  and  21,  1945  discharges 

On  the  morning  of  November  21,  AFL  blocked  the 
entrances  to  the  cannery  and  permitted  no  male  em- 
ployee, except  ex-service  men,  to  enter  who  was  un- 
able to  exhibit  a  current  clearance  slip.  Those  who 
were  barred  included  not  only  the  group  of  "reg- 
ulars" who  had  been  "laid  off"  the  previous  day, 
but  also  some  seasonal  employees  who  were  on  the 
seniority  list.  These  excluded  employees  attempted 
to  force  the  picket  line.  A  scuffle  ensued  and  after 
it  had  been  stopped  by  the  watchman.  Factory  Su- 
perintendent Fordham  was  sent  for. 

Meanwhile,  the  women  employees  and  the  ex- 
service  men  who  had  been  permitted  to  pass  through 
the  picket  line  without  exhibiting  clearance  slips 
were  being  canvassed  within  the  camiery  by  As- 
sistant Superintendent  Gallardo  as  to  whether  they 
were  members  in  good  standing  in  Local  22382. 
Those  who  were  not,  were  told  they  could  not  work 
until  they  had  cleared  with  Local  22382  and  were 
sent  off  the  job.  These  reached  the  outside  while 
Fordham  was  addressing  the  men  who  had  been  ex- 
cluded and  were  in  the  group  as  Fordham  told  the 
group  that  they  could  not  work  there,  and  ordered 
them  off  the  premises.!^ 


i^Fordham  denied  that  he  told  the  group  that  they 
were  discharged,  as  testified  to  by  several  Board  wit- 
nesses. He  testified  that  he  "told  them  to  get  off  the 
property  .  .  .  until  they  had  cleared  with  the  union." 
The  undersigned  finds  that  the  employees  listed  in 
Appendices  B  and  C,  hereto  annexed,  vrere  in  fact 
discharged  at  that  time. 
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Pursuant  to  Fordham's  orders,  all  those  present, 
both  the  "regular"  employees  and  those  seasonal 
workers^o  on  the  seniority  list  whose  names  make  up 
Appendix  C,  hereto  annexed,  left  Hume's  premises 
and  were  not  rehired  by  Hume  until  early  in  1946, 
as  is  hereinafter  set  out.  Although  the  "seniority 
list"  was  not  introduced  in  evidence,  it  is  found  that 
each  of  the  persons  ' '  laid  off ' '  on  November  20,  1945, 
and  those  seasonal  employees  who  were  discharged 
on  November  21,  1945,  whose  names  are  listed  on 
Appendices  B  and  C,  hereto  attached,  were  employ- 
ees coming  within  the  Master  Agreement's  descrip- 
tion of  employees  on  the  seniority  list. 

5.     The  discharge  of  Harlie  Frischkneckt 

On  November  20,  1945,  Hume  discharged  Harlie 
Frischkneckt  under  the  following  circumstances: 

In  April  1945,  following  his  discharge  from  the 


20The  seasonal  workers  who  weie  thus  discharged 
on  November  21,  1945,  included  Clemie  Robinson, 
Monroe  Robinson,  Thomas  L.  Broil.  Ruth  AYaite, 
Agnes  Hopkins,  Myrtle  Brown,  Genevieve  Alsu]), 
Marguerite  Watts,  Clifford  C.  Luther,  R.  E.  Rear- 
ick,  all  of  whose  names  are  listed  as  seasonal  em- 
ployees on  Appendix  C  hereto  annexed.  The  name 
of  John  M.  Smith,  a  seasonal  employee  listed  in  the 
complaint,  has  been  omitted  from  Appendix  C  and 
no  finding  is  made  with  respect  to  his  discharge 
since  the  record  contains  no  evidence  upon  which 
to  base  a  finding  as  to  his  status  on  November  21, 
1945,  or  thereafter.  Smith  did  not  appear  at  the 
hearing.  Accordingly,  the  undersigned  will  recom- 
mend that  the  complaint  as  to  him  be  dismissed 
without  prejudice. 


C.  W.  Hume  Company,  et  al.  71 

Armed  Forces,  Frischkiieckt  was  hired  by  Hume  as 
a  "new"  employee  and  given  "regular"  employment 
in  the  warehouse.  At  the  time  of  his  employment, 
Frischkneckt  complied  with  the  requirements  of  the 
Master  Agreement  by  making  application  for  mem- 
bership in  Local  22382,  and  received  the  clearance 
slip  that  was  necessary  to  enable  him  to  begin  work 
with  Hume.  In  August  1945,  warehouse  Superin- 
tendent Clranberg,  told  Frischkneckt  and  the  other 
warehouse  employees  that  they  would  have  to  obtain 
new  clearance  slips  "through  the  AFL  in  order  to 
work"  and  sent  them  to  an  AFL  representative  in 
the  vicinity  of  the  payroll  office  who,  he  said,  would 
sign  them  up.  Frischkneckt  went  as  directed  and 
told  the  AFL  representative  that  he  did  not  want 
to  "get  mixed  up  with  the  Teamsters".  Nonetheless, 
the  representative  insisted  that  Frischkneckt  not 
only  sign  a  clearance  slip  but  that  he  execute  the 
check-off  authorization  heretofore  referred  to. 
Frischkneckt  did  as  required  and  returned  to  work. 
Later  in  the  day,  he  executed  and  delivered  to  Hume 
a  revocation  of  the  check-off  authorization. 

In  its  records,  Local  22382  appears  to  have  er- 
roneously entered  Frischkneckt 's  name  as  Harley 
Cruikshank,  for  in  its  letter  of  November  20  to 
Hume  demanding  the  dismissal  of  the  w^arehouse 
crew,  it  omitted  the  name  "Harlie  Frischkneckt" 
but  included  the  name  "Harley  Cruikshank",  al- 
though there  was  no  person  of  that  name  employed 
by  Hume.  On  receipt  of  this  letter  from  Local  22382, 
the  warehousemen  were  assembled  and  told  that  they 
would  be  laid  off.  The  confusion  of  names  led  to 
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some  inquiry  by  Frisclikneckt  as  to  whether  he  was 
included.  He  was  told  that  his  name  was  not  on  the 
list  but  had  his  attention  called  to  the  "Cruikshank'* 
name.  Actually  Frisclikneckt  had  paid  no  dues,  was 
a  part  of  the  delinquent  group,  and  was  unable  to 
understand  wdiy  his  name  should  be  omitted.  He 
joined  the  others  when  they  left  the  cannery  pur- 
suant to  the  group  lay-off  above  described. 

On  November  21,  the  group  arrived  at  the  cannery 
at  about  8  in  the  morning  and  attempted  to  go 
through  the  picket  line.  The  scuffle  heretofore  re- 
ferred to  took  place,  following  which  Fordham  ap- 
peared, told  the  group,  including  Frischkneckt,  that 
they  could  not  work  there  and  ordered  them  away. 

The  following  Monday,  November  26,  Frisch- 
kneckt again  went  to  the  plant  where  he  inquired  of 
Birchall  as  to  whether  his  name  was  on  the  list. 
After  consulting  the  list,  Birchall  told  him  he  was 
not  on  the  list  and  sent  him  in  to  work.  He  worked 
about  4  hours.  He  testified  that  then 

the  AFL  man  came  around  and  wanted  to  know 
if  I  was  going  to  go  up  before  a  board  and  pay 
my  back  dues,  and  everything,  and  I  talked 
with  him  there  quite  a  while,  and  he  said  he 
would  vouch  for  me  if  I  wanted  to  go  into  the 
AFL,  and  I  told  him  1  v.ould  think  it  over,  and 
when  noon  come  I  got  to  thinking  about  it,  and 
I  found  out  we  would  have  to  pay  dues  to  the 
AFL,  so  I  just  loft  and  never  reported  back 
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to  work  anymore,  because  I  did  not  figure  on 
paying  AFL  dues. 

Frischkneckt  was  in  the  same  position  as  were  all 
the  others  in  the  warehouse  group.  Only  the  cir- 
cumstance of  the  error  in  names  excluded  him  from 
being  included  in  the  group  listed  on  Appendix  B, 
hereto  annexed.  He  realized  this.  He  had  joined  the 
CIO  some  months  before  and  knew  he  was  in  de- 
fault of  dues  in  AFL.  The  discharge  of  November 
20  and  the  confirmatory  action  by  Fordham  on  No- 
vember 21  was  notice  to  him  of  the  intent  to  include 
him  when  the  name  Cruikshank  was  erroneously 
used.  His  conversation  with  the  AFL  representative 
on  November  26  was  further  notice  that  it  was 
through  error  that  he  had  been  permitted  to  return 
to  work  on  that  day.  When  he  left  the  job,  it  was 
with  the  appearance  of  having  done  so  voluntarily. 
Actually,  however,  there  was  nothing  voluntary 
about  it.  His  termination  actually  took  place  on 
November  20,  and  it  is  so  found,  but  whether  the 
20th  or  26th,  it  was  impelled  by  Hume's  conduct 
toward  the  group  and  the  knowledge,  based  on  that 
experience,  that  his  refusal  to  reinstate  himself  with 
AFL  would  result  in  his  dismissal.  Under  such  cir- 
cumstances, Frischkneckt 's  termination  is  found  to 
be  a  discharge  attributed  to  Hume's  conduct,  based 
on  Frischkneckt 's  refusal  to  maintain  membership 
in  good  standing  in  AFL.  This  finding  is  buttressed 
by  Frischkneckt 's  undenied  and  credited  testimony 
that  shortly  after  November  26,  he  was  told  by  Su- 
pervisor Orville  Hopkins  that  he  would  not  be  able 
to  work  unless  he  "would  sim  up  with  the  AFL." 
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6.  The  discbarge  of  Clarence  McVay 

Clarence  McVay,  a  seasonal  employee,  was  dis- 
charged by  Hume  on  December  7,  1945,  for  failure 
to  maintain  his  membership  in  Local  22382.  When 
McVay  was  first  hired  by  Hume  sometime  in  1945, 
he  received  a  clearance  from  Local  22382,  obviously 
after  he  had  made  application  for  membership  in 
that  organization,  and  at  the  same  time  executed  a 
dues  check-off  authorization.  However,  he  revoked 
the  check-off  authorization  soon  after  its  execution 
and  never  paid  any  dues  to  Local  22382.  On  Decem- 
ber 7,  1945,  a  representative  of  Local  22382  came  to 
the  cannery  and  told  McVay,  in  the  presence  of  his 
foreman,  that  if  he  did  not  pay  his  union  dues  he 
could  not  work.  When  McVay  refused,  his  foreman, 
at  the  request  of  the  representatives  of  Local  22382, 
took  McVay 's  time  card,  punched  it  out  on  the  clock, 
and  handed  it  to  McVay.  McVay  then  placed  the 
card  in  the  box  where  punched  cards  are  usually 
placed  and  left  the  cannery.  The  undersigned  finds 
that  McVay  was  discharged  by  Hume  on  December 

7,  1945,  because  of  his  failure  to  pay  dues  to  a  labor 
organization. 

7.     Hume's   attitude   toward   compulsory   mainten- 
ance of  membership 

From  the  time  the  Hume  employees  revoked  their 
dues  check-off  authorizations  in  June  1945,  Hume 
endeavored  to  induce  its  employees  to  comply  with 
AFL  demands  and  pay  dues  to  the  AFL.  These  ef- 
forts were  made,  as  Birchall  and  President  Hume 
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admitted  at  the  hearing,  for  the  purpose  of  main- 
taining harmonious  relations  with  Local  22382  and 
to  induce  the  Teamsters  to  permit  spinach  and  other 
products  to  be  shipped  in  and  out  of  the  Hume  can- 
nery. Hume's  actions  appear  to  have  been  based  on 
an  erroneous  understanding  of  the  Master  Agree- 
ment, but  this  was  clarified  and  in  November  before 
any  of  the  discharges  herein  discussed  took  place.  As 
a  result  of  advice  Hume  received  concerning  the 
provisions  of  the  Master  Agreement  it  refused  the 
demands  of  AFL  to  discharge  any  employee  for  fail- 
ure to  maintain  good  standing  membership  in  Local 
22382.  However,  as  a  result  of  the  AFL  pressure  it 
capitulated  as  found  above.  This  finding  is  but- 
tressed by  the  credible  testimony  of  Birchall  who 
testified  as  follows: 

At  that  time  of  the  fall  spinach  signup,  the 
management,  R.  G.  Hume,  was  told  by  the  union 
representatives,  Brown  and  Evans  ...  to  lay 
off  those  workers  who  refused  to  sign  up.  These 
included  full  time  workers  who  had  been  work- 
ing all  year.  AVhereupon  Brown  and  Hume 
placed  a  call  to  the  C.  P.  &  G.^i  to  check  the 
legality  of  the  union's  request.  A  conversation 
between  Hume  and  Clough.  Clough  advised 
that  the  company  had  no  right  to  discharge 
workers  .  .  .  for  their  refusal  to  sign  with  the 
union.  The  company  conveyed  this  information 


21C.P.&G.  is  referred  to  herein   as  the  Associa- 
tion. 
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to  the  Union.  .  .  .  The  company  conveyed  this 
information  to  the  union,  and  acted  accordingly. 
Before  checking  with  the  C.P.&Cx.,  the  com- 
pany was  under  the  impression  that  the  work- 
ers had  to  sign  up  in  order  to  stay  on  tlie  job, 
and  those  workers  who  were  hired  were  so  in- 
formed. This  position  was  reversed  and  clari- 
fied upon  receipt  of  the  C.  P.  &  G.'s  advice.  No 
workers  were  discharged  at  this  time  because 
of  their  failure  to  sign  up. 

8.     Reinstatement  in  1946 

On  February  7,  1946,  Hume  rehired  some  of  the 
regular  employees  it  had  laid  off  on  Noveml^er  20, 
1945.  Others  were  rehired  from  time  to  time  there- 
after.22  These  persons  were  rehired  and  were  in 
Hume's  employ  at  the  time  of  the  hearing,  despite 
the  fact  that  they  had  not  paid  dues  to  Local  22382 
since  June  1945,  and  obviously  had  not  presented 
anv  clearance  credentials. 


22While  the  record  is  clear  that  some  of  the  group 
were  discharged  on  November  20,  1945,  were  sub- 
sequently re-employed  by  Hume  for  portions  of  the 
canning  seasons,  it  does  not  reflect  with  definitive- 
ness  all  of  those  who  were  so  rehired  nor  the  length 
of  their  respective  employment  after  being  rehired. 
For  this  reason  no  specific  finding  is  made  as  to  the 
extent  of  re-employment  by  Hume  of  any  of  those 
who  are  here  involved,  exce]>t  as  to  Clarence  McYay 
and  John  M.  Smith,  seasonal  employees  on  the 
seniority  list,  neither  of  whom  was  rehired  by  Hume 
in  any  capacity,  and  Oscar  Johnson,  a  "regular" 
employee  who  entered  the  Armed  Services  sometime 
after  November  20,  1945,  and  was  still  in  the  ser- 
vices at  the  time  of  the  hearing  herein. 
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On  February  8,  1946,  a  special  meeting  of  the 
Central  Adjustment  Board-^  was  held.  According  to 
the  minutes  of  that  meeting  the  following  ensued : 

Chairman  Pankey  presented  the  complaint  in- 
volving the  G.  W.  Hume  Co.  dated  February  4,  1946 
as  follows: 

Nature  of  Complaint: 

*'The  G.  W.  Hume  Company  has  mailed  letters 
to  approximately  twenty-five  ex-members  of 
Local  Union  #22382  who  were  not  in  good 
standing. 

*'The  letters  mentioned  above  advise  and  re- 
quest these  ex-members  return  to  work  at  the 
Hume  plant  on  Thursday,  February  7,  1946." 

Mr.  St.  Sure,  described  the  various  discussions  held 
in  the  recent  past  concerning  the  application  of  Sec- 
tion 3  (a)  of  the  agreement,  stating  that  those  dis- 
cussions have  resulted  in  no  common  agreement  be- 
tween union  and  employer  representatives  concern- 
ing the  interpretation  of  Section  3  (a)  of  the  con- 
tract. 


23The  Master  Agreement  provides  for  a  Central 
Adjustment  Board,  composed  of  an  equal  number  of 
representatives  of  the  Association  and  of  the  Coun- 
cil, to  adjust  grievances  which  cannot  be  satisfac- 
torily adjusted  \)\  the  individual  member.  The  agree- 
ment further  provides  that  the  decisions  of  the 
board  shall  be  final  and  binding  upon  the  parties 
concerned,  unless  there  is  a  deadlock  among  the 
members  of  the  board,  then,  in  that  event,  an  out- 
side person,  mutually  satisfactory,  Fhall  be  called 
upon  to  make  the  final  decision. 
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Mr.  St.  Sure  described  the  question  at  issue  in  this 
case  as  follows : 

"Whether  the  G.  W.  Hume  Co.,  a  member  of 
California  Processors  and  Growers,  Inc.,  in  ac- 
cordance with  the  terms  of  the  collective  bar- 
gaining agreement  between  California  Proces- 
sors and  Growers,  Inc.  and  California  State 
Council  of  Cannery  Unions,  and/or  the  agree- 
ment between  G.  W.  Hume  Co.  and  Local  Union 
22382,  and/or  the  past  practices  of  the  union 
and  the  plant  management,  is  required  to  main- 
tain a  union  shop." 

It  was  moved  by  Mr.  Elorduy,  seconded  by  Mr. 
Rizzo,  that  the  G.  W.  Hume  Company  be  required 
to  maintain  a  union  shop  in  accordance  with  the 
above  considerations  which  comprise  the  issue. 

The  following  were  designated  as  voting  members : 
Ted  Lopez  A.  W.  Ford 

Harry  Rizzo  Ralph  Wanzer 

Mike  Elorduy  A.  I.  Walters 

Rose  Sanders  Sam  Kai  Kee 

A  secret  ballot  resulted  in  a  four  to  four  vote; 
whereupon  the  Board  ordered  the  case  transmitted 
to  an  arbitrator  for  decision. 

Following  discussion  upon  the  choice  of  an  arbi- 
trator, it  was  mutually  agreed  by  all  ])arties  that 
the  U.  S.  Conciliation  Service  would  be  requested 
to  appoint  a  permanent  staff  member  of  that  Service 
as  arbitrator  and  the  secretaries  of  California  State 
Council  of  Cannery  Unions  and  of  California  Proces- 
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sors  and  Growers,  Inc.,  were  directed  to  prepare 
and  transmit  the  Stipulation  to  Arbitrate. 

The  same  day,  the  following  "Stipulation  to 
Arbitrate"  was  entered  into  b}^  the  Association  and 
the  Council : 

It  is  hereby  agreed  b}^  the  parties  listed  below 
that  the  issues  described  below  shall  be  heard  by 
an  arbitrator  to  be  named  by  the  Director  of  the 
U.  S.  Conciliation  Service,  Department  of  Labor, 
said  arbitrator  to  be  a  member  of  the  permanent 
staff  of  the  U.  S.  Conciliation  Service. 

The  issues  to  be  determined  are  as  follows: 

Whether  the  G.  W.  Hume  Co.,  a  member  of  Cali- 
fornia Processors  and  Growers,  Inc.,  in  accordance 
with  the  terms  of  the  collective  bargaining  agree- 
ment betw^een  California  Processors  and  Growers, 
Inc.,  and  California  State  Council  of  Cannery 
Union,  and/or  the  agreement  between  G.  W.  Hume 
Co.  and  Local  Union  22382,  and/or  the  past  prac- 
tices of  the  union  and  the  plant  management,  is  re- 
quired to  maintain  a  union  shop. 

The  decision  of  the  arbitrator  shall  be  final  and 
binding  upon  the  parties.  No  price  issue  is  in- 
volved. 

By  letter  dated  April  3,  1946,  George  Cheney,  the 
arbiter  designated  by  the  L^nited  States  Conciliation 
Service  of  the  United  States  Department  of  Labor 
confirmed  the  oral  statement  he  had  made  to  coun- 
sel for  the  Association  several  weeks  prior  thereto 
that  he  would  not  serve  as  arbitrator  in  the  matter. 
At  the  time  of  the  hearing  no  other  arbitrator  had 
been  appointed  and  nothing  further  had  been  done 
in  the  matter. 
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9.     Vacation  of  Election  Results. 

On  February  15,  1946,  the  Board  issued  a  Supple- 
mental Decision  and  Order  in  the  "Bercut-Rich- 
ards"  matter  wherein  the  Board,  one  member  dis- 
senting, ordered  the  elections  which  had  been  held 
pursuant  to  its  Direction  of  Election  in  that  con- 
solidated case,  vacated  and  set  aside.  The  majority 
decision  of  the  Board  reads,  in  part,  as  follows: 

Upon  consideration  of  all  the  foregoing  facts, 
we  are  of  the  opinion  that  the  elections  were  not, 
under  the  circumstances  here  presented,  attended 
by  such  procedural  safeguards  or  certainty  con- 
cerning eligibility  as  to  constitute  a  proper  founda- 
tion for  a  Board  certification  in  an  industry  which 
had  been  the  scene  of  such  bitter  strife.  There  is 
substantial  doubt  whether  the  results  are  truly 
representative  of  the  desires  of  the  employees  who 
should  have  been  eligible  to  vote  therein.  (See 
Matter  of  Kennecott  Copper  Corporation,  55 
N.L.R.B.  928.  See  also.  Matter  of  Mobile  Steam- 
ship Company,  11  N.L.R.B.  374).  It  is  of  ^dtal 
importance  to  the  Board's  effectuation  of  the 
policies  of  the  Act  that  the  integrity  of  its  pro- 
cedures be  maintained  at  all  times  and  at  all  cost, 
and  that  the  regularity  of  the  conduct  of  its  elec- 
tions be  above  reproach.  In  this  view  of  the  matter, 
it  is  relatively  unimportant  that  there  is  no  sure 
proof  that  one  party  to  the  election  was  prejudiced 
more  than  the  other. 

We  therefore  are  constrained  to  conclude  that 
the  balloting  was  not  conducted  in  accordance  with 
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our  usual  standards  or  under  conditions  tending  to 
create  confidence  in  the  result  or  to  lay  the  founda- 
tion for  satisfactory  bargaining.  We  are  of  the 
opinion,  therefore,  that  the  purposes  of  the  Act  will 
best  be  served  by  setting  aside  all  of  the  elections 
held  herein. 

While  we  view  the  record  as  requiring  this  re- 
sult, we  reach  it  with  considerable  reluctance  be- 
cause it  means  that  the  employees  will  have  no  bar- 
gaining representative  to  negotiate  an  exclusive 
collective  agreement  to  cover  the  coming  season, 
until  a  new  election  can  be  held  which  may  result 
in  one  of  the  rival  unions  being  certified.  The 
current  A.F.L  contract  will  expire  on  March  1,  and 
since  the  legal  effect  of  the  foregoing  determination 
is  to  keep  the  question  of  representation  pending 
before  the  Board,  none  of  the  unions  is  entitled  to 
an  exclusive  status  as  the  bargaining  agent  after  that 
date.  In  accordance  with  well-established  principles, 
(see  Midwest  Piping  &  Supply  Co.,  Inc.,  63  N.L.R.B. 
163.  See  also  Matter  of  Ken-Rad  Tube  &  Lamp 
Corp.,  62  N.L.R.B.  21),  the  employers  may  not 
pending  a  new  election,  give  preferential  treatment 
to  any  of  the  labor  organizations  involved,  although 
they  may  recognize  each  one  as  the  representative 
of  its  members.  In  this  state  of  the  record,  no  legal 
effect  may  be  given  the  closed-shop  provision  con- 
tained in  the  current  collective  agreements  after 
their  expiration  date;  (moreover,  no  requests  for 
discharges  resulting  from  activity  in  the  election 
are  justified  even  under  the  present  agreement.  See 
Matter  of  Rutland  Court  Owners,  44  N.L.R.B.  587, 
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46  N.L.R.B.  1040),  the  inclusion  of  any  such  pro- 
vision in  any  new  agreements,  or  action  pursuant 
thereto,  would  clearly  be  contrary  to  the  jDroviso  in 
Subsection  8  (3).  Nothing  in  our  decision,  how- 
ever, should  be  construed  as  requiring  any  change 
in  the  substantive  conditions  of  employment  now 
existing  by  virtue  of  the  foregoing  agreements. 

In  order  to  expedite  final  disposition  of  the  case, 
the  Board  will  conduct  new  elections  as  soon  as 
eligibility  lists  can  be  prepared  which  meet  the 
objections  discussed  herein.  Upon  appropriate 
motion,  the  Board  will  explore  the  possibility  of 
holding  the  election  at  an  early  date  by  use  of  mail 
ballots  as  well  as  by  the  manual  method,  provided 
the  feasibility  of  this  procedure,  with  adequate 
safeguards,  can  be  demonstrated  by  the  submission 
of  data  not  incorporated  in  the  present  record.  As 
an  alternative,  the  Board  will  consider  holding  a 
new  manual  election  as  early  in  the  1946  season  as 
there  is  substantial  reemployment. 

In  setting  aside  these  elections,  we  are  aware  of 
the  fact  that  the  procedural  defect  arising  from  the 
absence  of  a  master  eligibility  list  is  not  applicable 
to  the  elections  held  among  employees  of  the  Inde- 
pendent Companies.  However,  the  other  defects 
based  on  uncertainty  concerning  the  meaning  of 
25-day  eligibility  rule  and  the  action  taken  respect- 
ing employees  "temporarily  laid  off,"  are  just  as 
applicable  to  these  elections  as  they  are  to  the  elec- 
tions held  among  the  employees  in  the  CP&G  unit. 
We  are  of  the  opinion  that  by  reason  of  these  diffi- 
culties, the  elections  conducted  among  employees  of 
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the  Independent  Companies  raise  such  a  possibility 
of  error  that  such  elections  should  also  be  vacated 
and  set  aside.  As  a  practical  matter,  this  will  be 
in  harmony  with  our  ruling  regarding  the  elections 
in  the  CP&G  unit  and  will  avoid  inconsistent  dis- 
position of  the  problems  of  the  cannery  industry. 

Sometime  prior  to  March  1,  1946,  but  after  the 
issuance,  and  the  receipt  of  copies  thereof  by  the 
parties  thereto,  of  the  aforementioned  Supplemental 
Decision  of  the  Board,  AFL  served  a  demand  upon 
the  Association  for  a  contract  to  replace  the  Master 
Agreement,  which  after  the  service  of  the  said  de- 
mand, was  to  terminate  by  its  own  terms  on  March 
1,  1946.  In  its  demand  AFL  stated,  among  other 
things,  that  it  wanted  "a  contract  on  behalf  of  our 
organization  that  continues  to  give  us  exclusive 
bargaining  rights  and  that  affords  us  a  union  shop. ' ' 

On  or  about  March  25,  1946,  the  following  agree- 
ment was  entered  into : 

This  Memorandum  of  Agreement,  made  and 
entered  into  this  25th  day  of  March,  1946,  by  and 
between  G.  W.  Hume  Co.,  located  at  Turlock,  Cali- 
fornia, hereinafter  referred  to  as  Employer,  Cali- 
fornia State  Council  of  Cannery  Unions,  A.  F.  of  L., 
and  Cannery  Workers'  Union,  Local  22382,  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers,  A.  F,  of  L.,  herein- 
after referred  to  as  Union, 

Witnesseth :  That  in  consideration  of  the  premises 
it  is  mutually  agreed  as  follows: 

1.  It  shall  be  a  condition  of  employment  with 
the  employer  that   all   employees   covered   by   this 
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agreement  shall  become  and  remain  members  of 
the  Union  in  good  standing.  Present  employees 
who  are  not  as  of  the  date  of  this  agreement  mem- 
bers of  the  Union  must  become  members  within 
ten  (10)  days  from  the  date  hereof.  Any  new 
employee  shall  be  required  within  ten  (10)  days  of 
the  date  of  hiring  to  become  a  member  of  the  Union 
and  thereafter  remain  a  member  in  good  standing. 

Persons  who  fail  to  maintain  good  standing  in 
the  Union  in  accordance  with  the  By-Laws  thereof 
shall  be  discharged  within  thirty-six  (36)  hours 
after  the  company  is  so  notified  by  the  Union. 

In  the  hiring  of  additional  employees,  the  em- 
ployer shall  give  preference  to  unemployed  mem- 
bers of  the  local  Union  provided  such  individuals 
have  the  necessary  qualifications  and  are  available 
within  forty-eight  (48)  hours  after  being  notified. 
As  a  basis  for  preferential  consideration  unemployed 
members  of  the  local  Union  shall  be  required  to 
present  a  clearance  card  from  the  local  Union, 
evidencing  the  fact  of  their  paid-up  membership. 

2.  Any  adjustment  in  wages,  hours  or  conditions, 
which  may  hereafter  be  agreed  upon  by  the  parties, 
shall  be  effective  as  of  March  1,  1946,  and  retro- 
active to  that  date. 

The  record  shows  that  the  parties  to  the  fore- 
going contract  intended  it  to  be  an  agreement  of 
indefinite  duration,  incorporating  all  the  terms  of 
the  Master  Agreement  which  were  not  inconsistent 
with  the  March  25,  1946,  contract.  In  short,  the 
parties  intended  it  to  be  a  new  over-all  agreement 
providing  for  a  closed-shop  plus  the  pertinent  pro- 
visions of  the  Master  Agreement. 
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In  addition  to  all  the  foregoing,  it  is  to  be  noted 
that  after  March  1,  1946,  Hume  admittedly  i^er- 
mitted  representatives  of  Local  22382  free  access 
to  the  cannery  for  the  purposes  of  collecting  dues 
and  soliciting  membership  but  at  the  same  time 
denied  like  privileges  to  representatives  of  CIO. 

Analysis  and  Conclusions  Concerning  Events 
Prior  to  March  25,  1946 

1.     The  Discharges  Under  the  Master  Agreement. 

There  is  no  dispute  as  to  the  foregoing  facts. 
The  issue,  as  it  arises  from  them  turns  on  the  ques- 
tions whether,  as  a  condition  of  continuous  employ- 
ment, (1)  all  emjDloyees  on  the  seniority  list,  which 
included  the  "regular"  and  seasonal  employees  here 
involved,  were  required  to  become  members  of  Local 
22382  and  (2)  whether  employees,  once  having  taken 
out  membership  in  the  Union,  were  thereafter  re- 
quired to  maintain  such  membership  in  good 
standing.24 

Both  of  these  questions  must  be  resolved  in  the 
negative.  The  Master  Agreement  clearly  exempts 
employees  on  the  seniority  list  from  being  required 
to  obtain  clearance  slips  as  a  condition  for  going  to 
work  from  season  to  season  and  is  wholly  silent  as 
to  the  "regular"  or  year  round  employees.  The 
most  it  does  with  reference  to  the  employees  on  the 


24The  record  indicates,  although  it  does  not  clearly 
reflect,  that  all  the  discharged  employees  here  in- 
volved had  been  members  of  Local  22382  up  to  June 
1945,  when  they  abandoned  their  membership. 
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seniority  list  is  to  require  the  employer  to  report  to 
the  local  union,  from  time  to  time,  the  names  of 
those  in  its  employ  who  did  not  produce  clearance 
slips  on  their  resumption  of  work.  This  part  of  the 
agreement  contains  no  language  that  can  be  con- 
strued to  mean  that  any  employee  on  the  seniority 
list  may  not  he  put  to  work  without  a  union  clear- 
ance or  that  he  must  be  a  member  in  good  standing 
or  a  member  at  all,  to  qualify  for  employment.  Nor 
is  there  any  provision  in  the  Master  Agreement  that 
requires  an  employees  who  had  joined  a  local  union, 
to  maintain  his  membership  in  good  standing,  as  a 
condition  of  employment.  The  sole  requirement 
that  the  agreement  imposes  upon  the  employer  in 
this  respect  is  to  see  that  "new  employees,"  as  dis- 
tinguished from  emplo3^ees  on  the  seniority  list,  tile 
applications  for  membership  in  the  appropriate 
local  union  when  they  go  to  work  and  to  notify  the 
new  employees  that,  under  the  Master  Agreement, 
they  must  complete  their  application  with  the  local 
union  within  10  days.  The  employer's  responsi- 
bility for  the  new  employees'  affiliation  ends  upon 
the  making  of  such  applications  by  them  and  the 
giving  of  such  notices.  The  local  union  expressly 
assumes,  under  the  terms  of  the  Master  Agreement, 
full  responsibility  for  the  new  emploj'ees'  affiliation 
with  it  from  that  point  forward.  The  Master 
Agreement  is  likewise  silent  as  to  the  obligations 
of  the  new  employee  to  the  local  union  after  his 
application  has  been  made  at  the  time  of  his  em- 
ployment, except  that  within  10  days  thereafter  he 
must  become  a  member.     It  imposes  no  other  obli- 
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gations  with  respect  to  the  employee's  tenure  of 
employment.  At  best,  the  Master  Agreement  is  no 
more  than  a  preferential  hiring  contract.^^ 

The  employees  here  involved  were  discharged  at 
the  instance  of  Local  22382  because  of  their  failure 
and  refusal  to  pay  dues  to  that  organization  and  to 
obtain  from  it  clearance  slips,  obtainable  only  by 
those  in  good  financial  standing.  All  of  them  were 
either  "regular"  year  round  employees  or  seasonal 
employees  on  the  seniority  list.  None  were  re- 
quired, under  the  <3lear  terms  of  the  Master  Agree- 
ment, to  carry  or  exhibit  evidence  of  being  in  good 
standing  in  the  local  union.  Those  who  had  been 
members  of  Local  22382  had  elected  to  abandon  it. 
That  was  their  right  in  the  absence  of  a  contractual 
obligation  to  maintain  their  membership. 

The  Master  Agreement,  to  be  sure,  recognizes  the 
right  of  union  members  to  refuse  to  work  with  non- 
union employees  and  provides  that  such  a  lefusal 
shall  not  constitute  a  breach  of  the  agreement.  AFL 
contends  that  this  provision  is  tantamount  to  a  re- 
quirement that  every  employee  must  maintain 
membership  in  good  standing  in  the  appropriate 
local  union  as  a  condition  of  employment.  Even  if 
such  reasoning  were  sound,  which  it  is  not,  the 
right  is  not  absolute  under  the  terms  of  the  agree- 
ment. The  right  may  not  be  exercised  until  the 
matter  has  been  submitted  to  the  grievance  pro- 
cedure of  Section  8  of  the  Master  Agreement  and 


25The  status  of  the  contract  of  March  25,  1946,  is 
separately  discussed  below. 
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has  ultimately  been  disposed  of,  either  by  the  Cen- 
tral Adjustment  Board  or  by  a  named  arbitrator. 
In  any  event,  the  Agreement  sustains  no  such  inter- 
pretation as  that  proposed  by  AFL.  The  contention 
is  therefore  without  merit. 

In  this  situation,  it  ma}^  be  said  that  AFL  was 
relying  on  that  provision  in  picketing  Hume's 
cannery  and  permitting  no  one  to  work  therein 
without  a  clearance  slip,  but  such  reliance  was 
wholly  contrary  to  the  terms  of  the  agreement. 
AFL  usurped  the  grievance  procedure  of  Section 
8,  by  its  insistence  that  the  employment  of  the  per- 
sons here  involved  be  terminated  for  failure  and 
refusal  to  maintain  membership  in  good  standing 
in  Local  22382.  The  Master  Agreement  lends  no 
justification  for  the  discharges  here  involved.  The 
sole  reason  for  the  discharges  was  the  refusal  of  the 
employee  to  comply  with  Hume's  demand  that  they 
join  or  reinstate  themselves  in  Local  22382  and 
thereafter  remain  in  good  financial  standing,  which 
l^osition  was  brought  about  through  AFL's  threat 
of  economic  hardships  to  Hume  if  the  employees  did 
not  comply. 

In  its  brief,  AFL  appears  to  stress  the  compulsory 
■check-off  agreement  entered  into  with  Hume  in 
August  1944,  as  a  closed-shop  agreement.  This  con- 
tention is  without  merit  and  it  is  not  supported  by 
the  record.  The  agreement  clearly  was  intended  as 
a  supplement  to  the  Master  Agreement.  If  it  had 
any  force  as  a  closed-shop  provision,  it  was  com- 
pletely al)rogated  by  the  memorandum  of  June  1945, 
amending  the  Master  Agreement  which  was  made 
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pursuant  to  a  directive  of  the  National  War  Labor 
Board,  which  provided  for  voluntary  check-offs 
revocable  at  will.  Moreover,  by  its  language,  the 
August  1944  agreement  contains  no  provision  that 
can  be  construed  to  compel  every  employee  to  be 
and  remain  a  member  in  good  standing  in  Local 
22382.  The  agreement  clearly  applied  only  to  the 
members  of  that  organization  and  at  most  imposes 
an  obligation  on  Hume  to  make  deductions  from 
the  pay  of  union  members  and  turn  it  over  to  Local 
22382.  If  Hume  failed  to  do  this,  the  question  was 
between  Hume  and  Local  22382.  Hume's  failure 
still  could  not  impose  an  obligation  on  a  member 
to  pay  his  dues.  The  agreement  is  also  silent  on 
the  proposition  that  the  employees  must  remain  in 
good  standing  in  Local  22382  as  a  condition  of 
employment.  In  short,  the  agreement  has  no  bear- 
ing on  the  issues  here. 

It  has  been  found  that  no  contractual  relationship 
required  the  discharges.  The  discharges  were 
brought  about  through  coercion  of  Hume  by  AFL. 
Discharges  thus  brought  about  are  not  excused  or 
exempted  by  the  Act.26  The  discharges  were  dis- 
criminatory and  designed  to  support  and  encourage 
membership  in  AFL  and  to  discourage  membership 
in  any  rival  labor  organization,  and  therefore  inter- 
ferred  with,  restrained,  and  coerced  the  employees 
in  the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act,  and  the  undersigned  so  finds. 


26N.L.R.B.  V.   Star  Publishing   Companv,   97   F. 
(2d)  465  (CCA.  9). 
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2.  The  Board's  Jurisdiction  versus  Contract  Pro- 
visions. 
The  respondents  and  AFL  also  argued  that  the 
Board  should  not  assume  jurisdiction  over  the  con- 
troversy involving  the  discharges  here  considered 
in  the  face  of  the  contractual  provisions  for  the 
disposition  of  grievances  through  the  Central  Ad- 
justment Board  and,  in  event  of  a  tie  vote  in  that 
board,  through  a  third  party  who  would  serve  in  the 
capacity  of  an  arbitrator.  The  Master  Agreement 
provides  that  a  decision  reached  through  such  pro- 
cedure shall  be  final  and  binding  upon  all  parties. 

Section  8  of  the  Master  Agreement  provides: 

In  addition  to  the  power  to  adjust  grievances  re- 
ferred to  it  by  local  unions  or  the  Employer  as 
hereinabove  provided,  and  the  determination  of 
appeals  in  cases  of  contested  discharge,  the  Adjust- 
ment Board  shall  have  the  power  and  responsibility 
to  investigate  and  determine  all  matters  arising 
under  Section  3(a)  hereof  relating  to  the  refusal 
of  union  members  to  work  with  non-union  em- 
ployees. In  all  such  cases  notice  of  the  existence 
and  nature  of  such  dispute  shall  be  submitted  in 
writing  to  California  Processors  and  Growers,  Inc., 
by  the  local  union,  in  addition  to  presentation  to 
the  Shop  Committee  and/or  local  business  agent  as 
hereinabove  provided. 

and  further  })rovides: 

In  addition  to  meetings  called  to  consider  specific 
disputes  as  herein  provided,  the  Central  Adjust- 
ment Board  shall  meet  at  least  once  a  month,  or  at 
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other  times  determined  by  mutual  agreement  of  the 
members  thereof,  for  the  purpose  of  considering 
any  matters,  in  addition  to  the  adjustment  of  griev- 
ances presented  by  any  party  hereto,  that  may  re- 
late to  the  interpretation  or  administration  of  the 
provisions  of  this  agreement.  All  decisions  of  said 
Board  in  adjusting  grievances,  and  all  determina- 
tions of  said  Board  relating  to  the  interpretation 
or  administration  of  this  agreement  shall  be  re- 
duced to  writing  and  shall  be  sent  to  each  local 
union  and  to  each  Employer,  party  to  this  agree- 
ment. Adjustments  or  interpretations  made  in  set- 
tlement of  local  disputes  prior  to  submission  to  the 
Board  shall  not  be  binding  upon  the  Central  Board, 
but  any  adjustment  or  interpretation  made  by  the 
Central  Board  shall  be  binding  on  all  parties  hereto. 
In  February  1946,  the  question  concerning  these 
discharges  came  before  the  Central  Adjustment 
Board,  not  on  the  merits  of  the  discharges  them- 
selves, but  on  the  question  of  whether  Hume  might 
rehire  the  dischargees  without  requiring  clearance 
with  Local  22382.  On  an  even  decision,  it  was  de- 
termined to  submit  the  question  of  the  "closed 
shop"  or  "union  shop"  issue  to  an  arbitrator  to 
be  appointed  by  the  United  States  Conciliation 
Service  from  among  the  permanent  staff  members 
of  that  Service.  In  March  1946,  the  arbitrator  so 
designated  declined  to  act.  At  that  time  a  charge 
had  been  pending  before  the  Board  and  was  under 
investigation.  The  Board  did  not  assume  jurisdic- 
tion over  all  the  subject  matter  until  March  27, 
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1946,  when  its  complaint  was  issued,  at  least  a  week 
after  the  designee  of  the  Conciliation  Service  had 
declined  to  serve. 

Under  such  circumstances,  it  is  not  necessary  to 
dispose  of  the  technical  question  of  a  conflict  be- 
tween the  exercise  by  the  Board  of  its  functions  in 
this  case  and  the  operation  of  the  terms  of  the 
Master  Agreement.  The  question  concerning  the 
discharges  and  its  consideration  by  the  Board  does 
not  impinge  upon  any  of  the  rights  of  any  of  the 
parties  to  the  Master  Agreement.  It  is  the  function 
of  the  Board  to  follow  the  mandate  of  the  Act  in 
the  interest  of  the  public  welfare.  Its  power  and 
duty  to  do  so,  expressed  in  Section  10(a)  of  the 
Act,  is  "exclusive,  and  .  .  .  not  .  .  .  affected  by 
any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  code, 
law,  or  otherwise." 

Contractual  provisions  for  the  settlement  of 
grievances  or  disputes  are  orderly  procedures  for 
the  avoidance  of  interruptions  to  interstate  com- 
merce and  trade,  brought  about  by  collective  bar- 
gaining, and  are  encouraged  by  the  Act.  Whether 
the  Board  may  override  such  provisions  and,  ig- 
noring them,  assume  jurisdiction  and  determine 
question  which  might  properly  have  been  handled 
under  the  grievance  procedure  of  a  contract,  is  not 
here  involved.  Here  the  arbitration  procedure  had 
broken  down  and  no  steps  have  been  taken  to  pro- 
ceed further.  Meanwhile,  a  question  of  unfair  labor 
13ractices  affecting  commerce  and  the  public  wel- 
fare in  a  very  material  way  has  arisen.   Tlie  Board 
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has  a  duty  in  such  circumstances  to  resolve  it  and 
ajDply  a  remedy,  especially  in  a  case  where,  as  here, 
the  contract  contains  no  justification  for  the  dis- 
charges under  consideration.  Admittedly,  the  sit- 
uation in  the  instant  proceedings  created  by  the 
demands  of  AFL  that  these  employees  be  discharged 
regardless  of  the  terms  of  the  agreement,  set  up 
an  obstruction  to  interstate  commerce ;  but  the  man- 
ner in  which  Hume  met  the  situation  was  violative 
of  the  Act  for  it  deprived  its  employees  of  the 
rights  guaranteed  them  by  the  Act.  Without  Board 
action,  the  situation  has  no  j)rospects  of  being  reme- 
died and  the  existence  of  an  unused  remedial  pro- 
vision in  a  private  agreement  may  not  be  allowed 
to  paralyze  the  Board's  statutory  grant  of  exclusive 
jurisdiction.27 

3.    Contentions    That   the   Board   Has   Heretofore 
Determined  the  "Closed-Shop"  Issue 

The  Association  and  AFL  vigorously  contend  that 
the  Board,  in  its  Supplemental  Decision  in  the 
Matter  of  Bercut-Richards  Packing  Company,  et 
al.,  has  foreclosed  any  question  as  to  the  closed-shop 
character  of  the  Master  Agreement  and  has  given 
the  agreement  official  sanction  as  a  closed-shop  con- 
tract when  it  said 

.  .  .  No  legal  effect  may  be  given  the  closed- 
shop  provision  contained  in  the  current  collec- 
tive agreements  after  their  expiration  date  .  .  . 


27Cf.  N.L.R.B.  V.  Newark  Morning  Ledger  Co., 
120  F.  (2d)  266  (on  re-argument)  (CCA.  3),  cert, 
den.  314  U.  S.  693. 
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The  language  of  the  Board  carries  no  such  import. 
In  the  first  instance,  the  nature  of  the  Supplemen- 
tal Decision  was  such  that  it  could  in  no  way  be 
regarded  as  a  determination  of  anything  beyond 
the  fact  that  the  elections,  as  contended,  did  not 
afford  the  employees  a  full  opportunity  to  make  a 
free  choice  and  that  under  the  circumstances  the 
elections  must  be  set  aside  and  others  held  at  an 
early  date.  The  position  of  Board's  counsel  that 
the  language  was  intended  to  advise  the  parties  of 
their  broad  over-all  legal  rights  and  obligations  in 
the  interim  is  soiuid.  But,  for  the  purpose  of  set- 
ting at  rest  the  contention  of  the  Association  and 
AFL  that  the  language  is  of  the  nature  of  a  com- 
mitment by  the  Board  or  of  a  prejudgment  on  its 
part  of  the  issues  involved  in  the  instant  proceed- 
ing, it  must  be  and  it  is  found  to  be  without  merit. 
Through  the  development  of  machinery  for  *' union 
security,"  the  term  "closed-shop"  has  taken  on  a 
generic  meaning,  applied  generally  by  laymen,  to 
any  provision  of  a  contract  that  contains  an  ele- 
ment of  compulsion  in  the  matter  of  becoming  a 
member  of  the  contracting  union  or  maintaining 
membership  in  good  standing  therein.  In  the  Mat- 
ter of  Bercut-Richards  Packing  Company,  et  ah, 
the  Master  Agreement  was  not  under  investigation. 
The  Board  there  was  not  confronted  with  the  prob- 
lem of  evaluating  it,  as  it  is  here.  In  the  proceed- 
ing out  of  which  the  Supplemental  Decision  arose, 
the  term  "closed-shop"  had  been  bandied  about. 
Each  party  thereto  commented  on  it  and  each  rec- 
ognized that  the  Master  Agreement  contained  some 
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elements  of  compelling  at  least  certain  employees 
to  become  members  of  a  local  union.  The  Board, 
on  prior  occasions,  has  been  confronted  with  other 
contracts  containing  provisions  for  compulsory 
membership,  that  have  expired  in  the  midst  of  rep- 
resentation proceedings.28  It  would  appear  that  the 
language  used  by  the  Board  was  but  a  warning 
against  repetition  of  such  conduct  of  employers  in 
other  cases  which  had  previously  been  found  to  be 
violative  of  the  Act.  It  makes  no  difference  whether 
the  provision  is  one  for  maintenance  of  membership, 
a  union  shop,  a  closed-shop,  or  a  preferential  shop — 
all  of  them  come  within  the  layman's  broad  generic 
term  "closed-shop  provisions."  It  cannot  be  found 
that  the  language  was  intended  to  be  a  determina- 
tion of  the  exact  character  of  the  contract. 

3.    Contentions  Relative  to  Interpretation  of  Master 
Agreement  by  Parties  Thereto. 

The  contentions  of  the  respondents  and  AFL  that 
during  the  life  of  the  Master  Agreement  the  parties 
thereto  had  interpreted  it  as  requiring  membership 
in  good  standing  in  an  appropriate  local  union  as 
a  condition  of  employment  are  not  supported  by  the 
record.  Prior  to  about  November  1945,  there  ap- 
pears to  have  been  some  uncertainty  with  Hume  as 
to  the  application  of  the  agreement  in  requiring 
membership  in  good  standing  as  a  condition  of  em- 
ployment.   There  is  some  evidence  that  Assistant 


28See  Matter  of  Phelps  Dodge  Copper  Products 
Corp.,  63  N.L.R.B.  686,  687. 
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Superintendent  Gallardo,  at  the  instance  of  Local 
22382,  had,  from  time  to  time,  between  1941  and 
1944,  informed  employees  that  they  could  not  work 
there  unless  they  had  clearances  with  Local  22382 
and  that  such  non-union  employees  either  did  not 
report  for  work  again  or  obtained  clearances.  R.  M. 
Tomson,  secretary-treasurer  and  business  manager 
of  Local  22382  from  about  July  1942  to  June  1945, 
and  president  of  the  Council  from  about  February 
1944  to  Jmie  1945,  admitted  on  the  witness  stand 
that  the  only  times  the  Council  or  Local  22382  had 
asserted  that  the  Master  Agreement  was  a  closed- 
shop  contract  was  when  "they  thought  they  could 
get  away  with  it."  He  testified  that  the  Council 
always  sought  a  closed-shop  contract  but  that  the 
Association  would  never  agree  to  the  granting  of 
one. 

However,  with  the  amendments  to  the  Master 
Agreement  in  the  June  1945  memorandum,  made 
pursuant  to  a  National  War  Labor  Board  directive, 
the  situation  began  to  clear  itself  and  early  in  No- 
vember 1945,  on  a  direct  inquiry  by  Hume  to  Clough, 
a  field  representative  of  the  Association,  Hume  was 
informed  by  Clough  that  the  Master  Agreement 
contanied  no  compulsion  on  the  employees  who  were 
on  the  seniority  list  to  become  or  remain  members 
of  Local  22382.  Following  this  advice,  according 
to  the  testimony  of  General  Manager  Birchall  above 
quoted,  Hume  consistently  followed  Clough 's  inter- 
pretation, advised  Local  22382  of  its  position  and 
thereafter  refused  to  accede  to  any  of  that  union's 
demands  for  discharges  because  of  failure  to  main- 
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tain  membership  in  good  standing  in  it,  until  the 
discharges  here  involved  took  place. 

That  the  Association  does  not  and  has  not  re- 
garded the  Master  Agreement  as  either  a  "closed 
shop  agreement"  or  a  "maintenance  of  membership 
agreement,"  runs  through  the  entire  record  and  is 
confirmed,  not  only  by  Clough's  advice  to  Hume 
but  by  the  position  taken  by  the  Association  before 
the  Central  Adjustment  Board  in  February  1946, 
and  also  before  this  Board  when,  during  the  oral 
argument  in  Washington,  D.  C,  before  the  Board 
in  the  Matter  of  Bercut-Richards  Packing  Com- 
pany, et  al.,  on  January  24,  1946,  respondents' 
counsel,  in  response  to  a  question  put  to  him  by 
Board  Member  Reilly,  stated: 

.  .  .  The  contract  we  have  provides  that  initial 
employment  shall  call  for  affiliation  with  the 
union,  but  the  contract  itself  does  not  expressly 
require  that  we  discharge  people  for  not  main- 
taining good  standing  in  the  union. 

A.  F.  of  L.  maintains  the  side  that  we  have  a 
union  shop  and  should  discharge  people.  We 
are  in  that  conflicting  position.  The  contract 
does  not  express  it.  The  A.  F.  of  L.  observes 
us  as  a  union  shop  and  they  have  picketed  us 
for  not  doing  so.  That  contract  is  in  effect  until 
the  28th  of  February.  It  is  our  position  that 
it  is  in  effect,  because  the  Board  assumed  that 
it  was  in  its  decision;  although  I  understand 
some  question  has  been  raised  to  that.  We 
assume  it  is  in  effect. 
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From  the  foregoing,  the  undersigned  finds  that 
the  contract  was  not,  either  by  mutual  consent  or 
custom,  regarded  by  the  parties  as  one  requiring 
membership  in  good  standing  in  the  local  union  as 
a  condition  of  employment,  but  that  it  was,  in  ac- 
cordance with  its  clear  terms  as  heretofore  found, 
devoid  of  any  provision  requiring  employees  on  the 
seniority  list  to  be  or  become  members  of  the  local 
union,  or  requiring  any  employee  to  maintain  his 
membership  in  the  miion  after  becoming  a  member. 

The  March  25,  1946,  Contract 

1.    Execution  Thereof  During  Pendency  of  Repre- 
sentation Proceeding 

On  February  15,  1946,  the  Board  issued  its  order 
setting  aside  the  elections  in  the  Matter  of  Bercut- 
Richards  Packing  Company,  et  al.,  for  reasons  set 
forth  in  its  Supplemental  Decision  of  that  date. 
The  Board  therein  stated  that  new  elections  would 
be  conducted  at  an  early  date.  Tlie  decision  also 
recites 

The  current  AFL  contract  will  expire  on 
March  1,  and  since  the  legal  effect  of  the  fore- 
going determination  is  to  keep  the  question  of 
representation  pending  before  the  Board,  none 
of  the  unions  is  entitled  to  an  exclusive  status 
as  the  bargaining  agent  after  that  date.  In 
accordance  with  well-established  principles,  the 
employers  may  not  pending  a  new  election,  give 
preferential  treatment  to  any  of  the  labor  or- 
ganizations involved,  although  they  may  recog- 
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nize  each  one  as  the  representative  of  its 
members.  In  this  state  of  the  record,  no  legal 
effect  may  be  given  the  closed-shop  provision 
contained  in  the  current  collective  agreements 
after  their  expiration  date;  the  inclusion  of 
any  such  provision  in  any  new  agreements,  or 
action  pursuant  thereto,  would  clearly  be  con- 
trary to  the  proviso  in  Subsection  8(3).  Noth- 
ing in  our  decision,  however,  should  be  con- 
strued as  requiring  any  change  in  the  substan- 
tive conditions  of  employment  now  existing  by 
virtue  of  the  foregoing  agreements. 

Notwithstanding  this  admonition  by  the  Board, 
Hume  entered  into  the  contract  set  out  at  length 
in  Section  III  A  above,  on  or  about  March  25,  1946. 
The  respondents  and  AFL  contend  that  since  the 
Board  had  set  aside  the  elections  in  Matter  of 
Bercut-Richards  Packing  Company,  et  al.,  Hume 
was  not  only  free  "to  deal  with  and  recognize  the 
AFL  as  the  exclusive  representative  of  the  em- 
ployees but  the  employer  is  obligated  to  do  so." 
By  a  process  of  elimination,  AFL  reasons  that  since 
no  other  selection  has  been  made,  it  remains  the 
choice  of  the  majority  and  therefore  is  entitled  to 
be  recognized  and  dealt  with  as  such,  on  the  theory 
that  once  a  majority  representative  status  has  been 
established,  the  representative  continues  imtil  an- 
other representative  had  been  selected  and  certified 
as  such  by  the  Board.  The  decisions  cited  by  AFL 
in  its  brief  in  support  of  its  contention  are  directed 
to  this  point  alone.   They  do  not  touch  on  the  situa- 
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tion  that  is  created  when  a  question  concerning  rep- 
resentation has  arisen  between  rival  organizations 
and  the  matter  is  pending  before  the  Board  for 
determination.  Because  they  are  not  in  point,  it 
would  serve  no  useful  purpose  to  here  discuss  them. 

It  is  midisputed  that  at  the  time  the  agreement 
of  March  25,  1946,  was  executed,  a  proceeding  was 
pending  before  the  Board  for  the  determination 
and  certification  of  the  collective  bargaining  repre- 
sentative of  not  only  Hume's  employees  but  also 
the  employees  of  all  the  members  of  the  Association 
as  a  single  appropriate  unit.  The  Board  had  de- 
termined that  the  appropriate  unit  consists  of  all 
the  production  and  maintenance  employees  of  the 
members  of  the  Association,  with  certain  specified 
exceptions,  and  the  proceeding  had  reached  the 
stage  where  an  election  had  been  held  and  ultimately 
set  aside  at  the  insistence  of  AFL.  While  the  voting 
at  the  election  determined  nothing,  it  reflected  that 
CIO  was  the  preferred  representative  of  a  very 
substantial  number  of  the  employees  of  the  Associa- 
tion's members,  which  included  Hume.  The  ques- 
tion then  pending  was  a  very  real  one  as  to  who 
represented  the  employees.  It  still  is  and  it  cannot 
be  determined  until  the  Board's  processes  have 
been  exhausted  in  a  valid  election  or  elections. 

Hume  and  AFL  were  not  free  to  enter  into  a 
collective  bargaining  contract  merely  because  the 
Board  had  set  aside  the  elections.  An  election  is 
only  one  step  in  the  investigatory  processes  of  the 
Board  to  determine  who  represents  the  employees. 
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The  process  starts  with  the  filing  of  a  petition.  It 
then  goes  through  the  preliminary  field  investiga- 
tion on  which  rests  the  decision  as  to  whether  to 
procede  further.  If  further  proceedings  are  to  be 
taken,  a  hearing  is  held  at  which  the  parties  ad- 
vance their  ideas  as  to  the  appropriateness  of  the 
unit  and  other  pertinent  matters.  The  Board,  after 
considering  the  record  made  at  the  hearing,  either 
decides  to  proceed  no  further  or  to  conduct  an  elec- 
tion by  secret  ballot  to  determine  the  desires  of  the 
employees  in  the  unit  it  has  found  to  be  appro- 
priate. After  the  election,  the  Board  considers  all 
questions  raised  as  to  the  validity  of  the  election. 
If  the  Board  finds  that  the  election  w^as  conducted 
in  such  a  manner,  or  under  such  circumstances,  that 
it  does  not  refiect  a  free  expression  of  choice  of 
those  entitled  to  participate  therein,  the  Board  may, 
and  usually  does,  set  it  aside  and  orders  a  new 
election.  After  a  valid  election  has  been  had,  the 
Board  takes  the  final  steps  of  certifying  the  union 
shown  to  have  been  selected  by  a  majority  of  those 
voting. 

The  rej^resentation  proceeding  concerning  Hume's 
employee 's  together  with  those  of  the  other  members 
of  the  Association,  having  been  set  in  motion,  it 
remains  a  bar  to  new  collective  bargaining  con* 
tracts  containing  exclusive  recognition  between 
Hume  and  any  labor  organization  until  the  entire 
proceeding  has  rmi  its  course.  It  was  therefore 
Hume's  obligation  under  the  Act  to  refuse  to  deal 
with  any  labor  organization  as  the  exclusive  repre- 
sentative of  its  employees.   The  fact  that  Hume  be- 


102  National  Lahor  ReJaflons  Board,  vs. 

lievecl  AFL  to  ])e  the  majority  representative  of 
the  employees  at  the  time  of  the  execution  of  the 
March  25,  1946,  contract  is  not  sufficient.  The  ques- 
tion of  the  majority  representation  was  before  the 
Board  and  it  was  the  Board's,  and  not  Hume's 
function  to  resolve  that  question.  By  taking  upon 
itself  to  determine  the  question  of  representation, 
Hume  committed  an  mifair  la])or  practice  by  lend- 
ing prestige  to  AFL  through  the  process  of  con- 
tracting with  it  while  the  employees  were  making 
their  selection. 

In  its  order  of  February  15,  1946,  setting  aside 
the  elections,  the  Board  had  before  it  ample  prece- 
dent for  its  pronouncement  that,  pending  the  hold- 
ing of  subsequent  elections  and  a  determination  of 
their  results,  no  new  agreement  of  an  exclusive 
bargaining  character  might  be  entered  into  by  any 
of  the  employers  involved  in  Matter  of  Bercut- 
Richards  Packing  Company,  et  al.,  with  any  union. 
This  was  no  more  than  a  statement  of  the  estab- 
lished legal  restrictions  surrounding  any  employer 
and  rival  unions  in  similar  circumstances. 

In  Matter  of  Elastic  Stop  Nut  Corp.,  51  N.L.R.B. 
694,  enf'd.  142  F.  (2d)  371  (CCA.  8)  cert.  den. 
323  U.  S.  722,  the  Board  entered  an  8(2)  cease  and 
desist  order  largely  bottomed  on  recognition  of  one 
of  two  contending  imions  under  similar  circum- 
stances, and  used  the  following  language  at  page 
702: 

A  neutral  employer,  when  faced  with  the 
conflicting  representation  claims  of  two  rival 
unions,  would  not  negotiate  a  contract  with  one 
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of  tbeni  until  its  right  to  be  recognized  as  the 
collective  bargaining  rej)resentative  had  been 
finally  determined  under  the  procedures  set  up 
under  the  Act. 

In  Matter  of  Phelps  Dodge  Corp.  etc.,  63  N.L. 
R.B.  686,  the  Board  again  enunciated  the  same  prin- 
ciple and  held  discharges  under  a  closed-shop  con- 
tract— extended  after  maturity  to  hold  over  during 
representation  proceedings — to  be  in  violation  of 
Section  8(3),  saying  at  page  687: 

We  are  of  the  oi)inion  that  if,  during  the 
pendency  of  an  election  directed  by  the  Board 
to  resolve  a  question  concerning  representation, 
an  employer  extends  or  renews  an  existing  con- 
tract with  a  labor  organization,  or  makes  a  new 
one,  he  violates  the  Act  insofar  as  that  organ- 
ization is  accorded  recognition  as  exclusive 
bargaining  representative  or  employees  are  re- 
quired to  become  or  remain  members  thereof 
as  a  condition  of  employment. 

In  the  Matter  of  Midwest  Piping  and  Supply  Co., 
Inc.,  63  N.L.R.B.  1060,  the  respondent  executed  a 
union  shop  agreement  with  one  of  two  contending 
unions  while  a  representation  petition  filed  by  the 
other  union  was  pending.  The  Board  said  at  pages 
1070-71 : 

The  respondent  knew,  at  the  time  that  the 
contract  was  executed,  that  there  existed  a  real 
question  concerning  the  representation  of  the 
employees  in  question.  The  record  shows  that 
both  the  Steamfitters  and  the  Steelworkers  had 
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vigorously  campaigned  in  the  plant,  had  ap- 
prised the  respondent  of  their  conflicting  ma- 
jority representation  claims,  and  had  filed  with 
the  Board  conflicting  petitions,  which  are  still 
pending,  alleging  the  existence  of  a  question 
concerning  the  representation  of  the  employees 
covered  by  the  agreement.  Under  such  circum- 
stances, the  Congress  has  clothed  the  Board 
with  the  exclusive  power  to  investigate  and 
determine  representatives  for  the  purposes  of 
collective  bargaining.  In  the  exercise  of  this 
power,  the  Board  usually  makes  such  determi- 
nation, after  a  proper  hearing  and  at  a  proper 
time,  by  permitting  employees  freely  to  select 
their  bargaining  representative  by  secret  ballot. 
In  this  case,  however,  the  respondent  elected  to 
disregard  the  orderly  representative  procedure 
set  up  by  the  Board  under  the  Act,  for  which 
both  unions  had  theretofore  petitioned  the 
Board,  and  to  arrogate  to  itseK  the  resolution 
of  the  representation  dispute  against  the  Steel- 
workers  and  in  favor  of  the  Steamfitters.  In 
our  opinion  such  conduct  by  the  respondent 
contravenes  the  letter  and  the  spirit  of  the 
Act,  and  leads  to  those  very  labor  disputes 
affecting  commerce  which  the  Board's  adminis- 
trative procedure  is  designed  to  prevent. 

We  further  find  that  the  respondent's  afore- 
mentioned conduct  also  constitutes  a  breach  of 
its  obligation  of  neutrality.  As  we  have  i^re- 
viously  held,  a  neutral  employer,  on  being  con- 
fronted with  conflicting  representation  claims 


C,  W.  Hume  Company,  et  al.  105 

by  two  rival  unions,  "would  not  negotiate  a 
contract  with  one  of  them  until  its  right  to  be 
recognized  as  the  collective  bargaining  repre- 
sentative had  been  finally  determined  under  the 
procedure  set  up  under  the  Act."  Here,  the 
respondent  knew  that  the  Board  already  had 
jurisdiction  over  the  existing  question  concern- 
ing the  representation  of  the  employees  covered 
by  the  contract,  and  that,  in  accordance  with 
its  usual  practice,  the  Board  would  not  proceed 
to  a  resolution  of  that  question  until  it  had 
passed  upon  the  then  pending  original  com- 
plaint herein,  hearmg  on  which  had  already 
been  concluded.  That  no  unfair  labor  practices 
are  found  herein  on  the  original  complaint  does 
not  alter  the  effect  of  the  respondent's  later 
breach  of  its  neutrality  obligation. 

The  same  general  rule  is  inherent  in  the  Board's 
numerous  decisions  that  such  a  contract  entered  into 
after  representation  proceedings  have  been  insti- 
tuted, is  no  bar.  See  Radio  Corporation  of  America, 
63  N.L.R.B.  235.29 

It  is  also  apparent  that  the  March  25  contract 
sets  up  the  employees  of  Hume  as  a  separate  appro- 
priate bargaining  unit  despite  the  fact  that  the 
Board  had  already  found  that  the  employees  of  the 


29See  also.  Matter  of  John  Englehorn  &  Sons,  42 
N.L.R.B.  886,  875-876;  enf'd.  134  F.  (2d)  553,  556 
(CCA.  3) ;  Matter  of  Southern  Wood  Preserving 
Co.,  45  N.L.R.B.  230,  238,  enf'd.  135  F.  (2d)  606, 
607  (CCA.  5) ;  Phelps  Dodge  Corp.,  supra. 
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members  of  the  Association  constituted  the  appro- 
priate bargaining  unit.  In  this  respect  too,  the 
March  25  agreement  must  fall  since  it  fails  to  com- 
ply with  the  requirements  of  the  proviso  in  Section 
8(3)  of  the  Act.  At  the  time  of  the  hearing  Hume 
was  still  a  member  of  the  Association. 

By  entering  into  the  closed-shop  contract  of 
March  25,  1946,  Hume  created  a  condition  of  dis- 
crimination in  regard  to  the  hire  and  tenure  and 
terms  or  conditions  of  employment  of  its  employees, 
which  had  the  coei'cive  effect  of  encouraging  mem- 
bership in  Local  22382  and  discouraging  member- 
ship in  CIO.  It  is  therefore  found  that  the  fore- 
going conduct  of  Hume  was,  in  fact,  a  discrimina- 
tion in  regard  to  the  hire  and  tenure  and  terms  or 
conditions  of  employment  of  its  employees  because 
it  compelled  its  employees  to  l^ecome  and  remain 
members  of  Local  22382,  and,  therefore  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
exercise  of  the  rights  guaranteed  in  Section  7  of 
the  Act. 

2.     Execution  Thereof  LTnder  Duress 

In  a  prior  section  of  this  report,  the  subject  of 
coercion  and  the  exigencies  of  the  business  as  a 
defense  against  conduct  prohibited  by  the  Act,  has 
been  dealt  with.  Here  it  is  again  raised  with  ref- 
erence to  the  pressure  exerted  by  AFL  to  compel 
the  execution  of  the  March  25,  1946,  contract  by 
Hume.  The  circumstances  and  the  reasons  that 
actually  impelled  the  execution  of  the  contract  are 
])()th  reflected  in  the  following  uncontradicted  and 
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credible  testimony  of  President  Hume  while  under 
examination  by  respondents'  counsel: 

Q.  Before  March  1,  1946,  were  you  given  a  de- 
mand by  the  union,  that  is,  by  the  AFL  union,  that 
you  sign  up  an  exclusive  bargaining  contract  with 
them,  w4th  closed  shop  provisions? 

A.     We  were  asked  to,  yes. 

Q.  Was  that  asking  accompanied  by  any  state- 
ment as  to  what  would  happen  if  you  did  not  com- 
ply with  that  request?  A.     It  was  intimated. 

Q.     That  what? 

A.     That  we  would  not  be  able  to  operate. 

Q.  In  your  opinion,  had  you  not  entered  into 
the  contract  which  you  subsequently  did,  with  that 
union,  would  your  plant  have  been  able  to  operate? 

A.  We  know  that  it  would  not,  because  we  did 
not  enter  into  any  agreement  until  the  absolute 
deadline.  The  trucks  were  tied  up,  so  therefore  we 
were  forced  to  enter  into  an  agreement. 

Q.  The  agreement  that  you  entered  into  under 
those  circumstances  was  made  on  what  date? 

A.     March  25,  1946. 

Q.  Between  March  1,  1946,  and  March  25,  1946, 
what  occurred  in  connection  with  the  operation  of 
the  plant  or  the  stop^oage  of  operation  of  the  plant? 

A.     Tl'ucks  were  not  allowed  to  come  in  or  out 

of  the  warehouse.    We  were  not  operating  at  the 

time.  The  picket  was  placed  down  by  the  warehouse, 

so  that  no  trucks  could  come  in  or  out. 

*  *  *  *  *  *  * 

Q.  Between  March  1,  1946,  and  March  25,  1946, 
the  bulk  of  the  work  on  operations  there  would  con- 
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sist  of  shipments  going  out  of  the  plant  from  the 
warehouse"?  A.     That  is  correct. 

Q.  And  those  shipments  of  course  are  custom- 
arily hauled  by  truck,  are  they  ? 

A.     Partially  rail,  partially  truck. 

Q.  Were  any  shipments  during  that  period  made 
out  of  the  plant  by  way  of  rail?  A.     Yes. 

Q.  Were  any  shipments  during  that  period  made 
out  of  the  plant  by  way  of  trucks?  A.     No. 

Q.  You  say  there  was  a  picket  line  mamtained 
during  that  period?  A.     Correct. 

Q.     By  whom?  A.     The  AFL. 

Q.  Did  the  Teamsters  who  were  driving  the 
trucks  observe  that  picket  line  ?  A.     They  did. 

Q.     None  of  them  went  through?  A.     No. 

Q.  You  knew  that  if  the  j^icket  line  was  main- 
tained, that  no  incoming  trucks  could  haul  produce 
into  the  plant,  is  that  correct? 

A.     That  is  correct. 

*  *****  * 

Q.  Did  the  company  commence  canning  opera- 
tions on  March  25th  and  carry  on  continuously 
thereafter?  A.     We  did. 

This  testimony  clearly  indicates  that  the  sole 
reason  Hume  entered  into  the  contract  of  March 
25,  1946,  was  to  escape  the  i)enalties  that  were  im- 
plicit in  the  threats  of  AFL,  and  not  because  AFL 
was  the  majority  representative  of  the  employees.^^ 


^oPresident  Hume  admitted  that  he  had  no  direct 
evidence  that  AFL  represented  the  majority  of  the 
employees  on  March  25,  1946,  but  that  he  assumed 
that  it  represented  them  because  "we  had  always 
been  AFL." 
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In  other  words,  Hume  entered  into  the  contract 
because  it  feared  that  by  refusing  to  do  so  it  would 
be  visited  with  economic  loss.  As  in  the  case  of  the 
discharges  under  like  pressure,  the  choice  selected 
was  without  the  pale  of  the  law.  Between  the  penal- 
ties attached  to  a  disregard  of  the  obligation  im- 
posed by  the  Act  to  permit  the  Board,  after  it  had 
assumed  jurisdiction,  to  determine  the  question  of 
representation,  and  the  economic  hardships  that 
might  develop  from  the  threat  of  AFL  to  bar  Hume 
from  the  receipt  of  merchandise,  Hume  elected  to 
bow  to  the  latter  and  accept  the  former.  Hume 
therefore  must  be  directed  to  reverse  its  iDosition 
to  conform  to  the  requirements  of  the  law.  As  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  carefully  pointed  out  in  N.L.R.B.  v. 
Star  Publishing  Co.,  97  F.  (2d)  465,  "The  Act 
prohibits  unfair  labor  practices  in  all  cases.  It 
permits  no  immunity  because  the  employer  may 
think  that  exigencies  of  the  moment  require  infrac- 
tion of  the  statute.  In  fact,  nothing  in  the  statute 
permits  or  justifies  its  violation  liy  an  employer." 
This  rule  has  also  been  followed  in  numerous  otlier 
cases  involving  emj^loyers  who  have  refused  to 
obey  the  mandate  of  the  Act  because  of  pressure  by 
one  union  which  was  party  to  a  jurisdictional  labor 
dispute.  The  statute  "permits  no  immunity  because 
of  undue  hardship  or  economic  pressure  imposed  on 
the  employer.    It  leaves  no  room  for  the  appease- 
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ment  of  liostile  interests  .  .  ."^^  A  contrary  prin- 
ciple making  enforcement  of  the  provisions  of  the 
Act  dependent  upon  considerations  of  the  economic 
hardships  imposed  upon  an  employer  would,  as 
here,  nullify  the  right  of  employees,  guaranteed  to 
them  by  the  Act,  to  bargain  through  representatives 
of  their  own  choosing.  Representatives  for  the  pur- 
pose of  collective  bargaining  under  such  a  principle 
would  be  determined  by  the  degree  of  economic 
pressure  rival  imions  or  even  one's  customers  would 
be  able  to  bring  to  bear  upon  an  employer,  rather 
than  by  the  free  choice  of  a  majority  of  the  em- 
ployees.3-    Such  a  defense  is  without  merit  and  as 


3iSee  McQuav-Norris  Mfg.  Co.  v.  X.L.R.B.,  116 
F.  (2d)  748,  752  (CCA.  7),  cert.  den.  313  U.  S. 
565.  See  also  N.L.R.B.  v.  Isthmian  Steamship  Co, 
126  F.  (2d)  598,  599  (CCA.  2)  ;  N.L.R.B.  v.  Hud- 
son Motor  Car  Co.,  128  F.  (2d)  528,  532  (CCA.  6) ; 
N.L.R.B.  V.  John  En^-lehorn  Sons,  134  F.  (2d)  553, 
557  (CCA.  3);  South  Atlantic  Steamship  Co.  v. 
N.L.R.B.,  116  F.  (2d)  480,  481  (CCA.  5)  cert, 
den.  313  U.  S.  582 ;  X.L.R.B.  v.  Gluek  Brewing  Co., 
et  ah,  144  F.  (2d)  847.  853  (CCA.  8)  ;  Warehouse- 
men's Union  v.  N.L.R.B..  121  F.  (2d)  84,  87  (App. 
D.C)  cert.  den.  314  U.  S.  674;  N.L.R.B.  v.  Na- 
tional Broadcasting  Companv,  et  al.,  150  F.  (2d) 
895  (CCA.  2). 

32In  the  Matter  of  A.  J.  Showaltei*  Companv.  64 
N.L.R.B.  No.  96,  the  Board  held  that  the  threat  of 
a  loss  of  business,  sufficient  even  to  cause  the  ]dn.nt 
to  be  shut  down,  did  not  justify  the  president  in 
telling  his  emplovees  of  the  threat  and  the  effect  it 
midit  have  on  their  jobs  if  they  continued  to  re- 
main members  of  a  certain  imion.  In  tlie  recent 
case  of  Matter  of  Toleclo  Desk  &  Fixture  Company, 
65  N.Tj.R.B.  No.  193,  the  same  principle  was  again 
announced  when  the  emplover  urged  that,  to  recog- 
nize the  CI.O.  would  deprive  it  of  the  right  to  use 
the  A.  F.  of  L.    label  and  thereby  render  its  prod- 
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l^reviously  stated,  it  must  l)e  and  it  is  found  that 
the  contract  of  March  25,  1946,  was  entered  into 
under  circumstances  prohibited  by  the  Act  and 
that  thereby  Hume  has  interfered  with,  restrained, 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act. 

The  undersigned  further  finds  that  Hume  by  (1) 
urging  its  employees  to  become  and  remain  mem- 
bers in  good  standing  in  Local  22382,  (2)  granting, 
after  March  1,  1916,  to  representatives  of  AFL 
access  to  its  cannery  while  denying  like  privilege 
to  representatives  of  CIO,  and  (3)  requiring,  as 
a  condition  of  employment,  the  employees  on  the 
seniority  list  to  obtain  new  clearance  slips  from 
Local  22382,  interfered  with,  restrained,  and  co- 
erced its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 

IV.     The  Liability  of  the  Association  for  the  Un- 
fair  Labor   Practices    Comuiitted   by   Hume 

The  complaint  alleged  that  by  virtue  of  the  fact 
that  the  Association,  among  other  things,  ad^ased 
its  members  relative  to  their  respective  labor  poli- 
cies and  other  matters  incident  thereto,  including 
the  negotiation  and  execution  of  collective  bargain- 
ing contracts  covering  the  employees  of  its  members, 
the  Association  is  an  employer  within  the  meaning 
of  the  Act.  The  joint  answer  of  the  respondents 
neither  admitted  nor  denied  these  allegations  al- 
though at  the  hearing,  the  Association  concedes 
that  it  is  an  employer  within  the  meaning  of  the 
Act.   The  Association  caimot  be  charged  ipso  facto 
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with  violating  the  Act,  because  one  of  its  members 
may  have  committed  an  mifair  labor  practice  with- 
out some  showing  of  partici^^ation  therein  by  the 
Association.   The  facts  under  Section  III  A  and  B 
show   that    Clough,    a   field   representative    of   the 
Association,  attended  a  meeting  at  the  Hume  can- 
nery in  August  1945,  which  was  also  attended  by 
Hume's  "regular"  employees,   several  representa- 
tives of  Local  22382,  about  7  or  8  representatives 
of  Teamsters,  and  by  Gallardo,  and  Fordham  rep- 
resenting Hume,  and  that  Clough  "asked"  the  as- 
sembled employees  to  clear  through  "the  Teamsters' 
Organization  in  order  to  keep  the  plant  operating 
in   a   peaceful   manner   so   they   could   pack   their 
peaches."    According  to  the  credible  testimony  of 
Heagle,  Clough,  in  answer  to  a  question  put  to  him 
by  Heagle,  as  to  whether  the  "regular"  employees 
"would  be  forced"  to  sign  due  check-off  authoriza- 
tions if  they  cleared  as  suggested,  Clough  replied 
in  the  negative.   The  record  shows  that  none  of  the 
"regulars"  signed  any  clearance  slips  in  the  Team- 
sters, in  response  to  this  request,  but  that  they  did 
execute  new  clearance  slips  in  Local  22382  and  the 
cannery  continued  in  uninterrupted  operation  until 
November  19,  1945.    Moreover,  none  of  the  "regu- 
lars" executed  new  check-off  authorizations  after 
they  had  executed  the  revocations  in  June  1945.   It 
is  a  fact  that  those  "regulars"  who  did  not  remain 
in  good  standing  in  Local  22382   were  later   dis- 
charged by  Hume  at  the  behest  of  that  organization, 
but  those   discharges  were  not  the   result   of  any 
unfair  labor  practices  of  the  Association.    Clough 's 
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official  status  with  the  Association  was  not  devel- 
oped at  the  hearing  beyond  the  statement  by  counsel 
for  the  Association  that  he  was  an  "employee"  and 
the  statement  of  Birchall  that,  so  far  as  he  knew, 
Clough  was  a  "field  representative."    Such  state- 
ments, uncontraverted,  are  insufficient  to  attach  to 
the  Association  responsibility  for  whatever  Clough 
may  have  done  at  the  August  1945  meeting  when  the 
peach  canning  season  was  being  threatened  by  the 
demands  of  AFL  that  went  beyond  the  terms  of 
the  Master  Agreement.    Moreover,   assuming  that 
Clough    had    authority    to    bind    the    Association, 
Clough 's  statements  on  that  occasion  must  be  read 
in   the   atmosphere   of  the   occasion.    He   did   not 
threaten  anyone,  but  he  did  appeal  to  the  employees 
for  cooperation  and,  in  explaining  that  no  check- 
off of  dues  would  be  involved,  pointed  out,  in  effect, 
that  clearing  through  Teamsters  would  be  no  more 
than  a  gesture.    That  Clough  nor  the  Association 
entertained  an  idea  of  compelling  such   action  is 
clearly  shown  by  the  telephone  conversation  of  early 
November  1945,  between  President  Hume,  with  a 
representative  of  Local  22382  present  at  Hume's 
end,  wherein  Clough  advised  Hume  not  to  discharge 
any  employee  on  the  seniority  list  because  he  was 
not  in  good  standing  with  Local  22382.   The  under- 
signed is  convinced,  and  finds,  that  the  evidence  is 
insufficient  to  base  a  finding  that  the  Association 
violated   the   Act   by   the   acts   and   statements    of 
Clough,  as  described  above,  nor  does  the  evidence 
show  that  the  Association  participated  m  the  unfair 
labor  practice  committed  by  Hume.    Accordmgly, 
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the  uuclersigned  will  recommend  that  the  allegations 
of  the  complaint  with  respect  to  the  Association  be 
dismissed. 

V.     The  Effect  of  the  Unfair  Labor  Practices 
Upon  Commerce 

The  activities  of  Hume  set  forth  in  Section  III 
above,  occurring  in  connection  with  the  operations 
of  Hume  described  in  Section  I  above,  have  a  close, 
intimate,  and  substantial  relation  to  trade,  traffic, 
and  conuiierce  among  the  several  States,  and  such 
of  them  as  have  been  found  to  be  unfair  labor  prac- 
tices tend  to  lead  to  labor  disputes  burdening  and 
obstructing  commerce  and  the  free  flow  of  com- 
merce. 

VI.     The  Eemedy 

Having  found  that  Hume  has  engaged  in  unfair 
labor  practices,  the  undersigned  will  recommend 
that  it  cease  and  desist  therefrom  and  take  the 
following  affirmative  action  which  it  is  found  will 
effectuate  the  policies  of  the  Act. 

Since  it  has  been  found  that  Hume  discriminated 
in  regard  to  the  hire  and  tenure  of  employment  of 
the  18  persons  whose  names  appear  on  Appendix  B, 
hereto  annexed,  by  discharging  them  and  thereafter 
refusing  to  reemploy  some  of  them,^"^  because  they. 


33The  record  is  not  clear  how  many  ''regular" 
employees  have  been  rehired  since  November  20, 
1945. 
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and  each  of  them,  had  failed  and  refused  to  remain 
members  in  good  standing  in  Local  22382,  the  under- 
signed will  recommend  that  the  respondent  offer  to 
each  of  them  who  has  not  been  heretofore  rein- 
stated immediate  and  full  reinstatement  to  their 
former  or  substantially  equivalent  positions  with- 
out prejudice  to  their  seniority  and  other  rights 
and  privileges. 

Since  it  has  been  found  that  Hume  discriminated 
in  regard  to  the  hire  and  tenure  of  employment  of 
Clarence  McVay,  a  seasonal  employee,  the  under- 
signed will  recommend  that  Hiune  offer  him  innne- 
diate  and  full  reinstatement  to  his  former  or  sub- 
stantialh'  equivalent  position,  without  prejudice  to 
his  seniority  or  other  rights  and  privileges,  and 
make  him  whole  for  any  loss  of  pay  he  may  have 
suffered  by  reason  of  such  discrimination,  hy  pay- 
ment to  him  of  a  sum  of  money  equal  to  the  amount 
he  normally  would  have  earned  as  wages  during 
the  period  from  December  7,  1945,  the  date  of  his 
discharge,  to  the  date  of  Hume's  offer  of  reinstate- 
ment to  him,  less  his  net  earnings^^  during   said 


^By  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent 
necessity  of  his  seeking  employment  elsewhere.  See 
Matter  of  Crossett  Lumber  Company,  8  N.L.R.B. 
440.  Monies  received  for  work  performed  upon 
Federal,  State,  county,  municipal,  or  other  work- 
relief  projects  shall  be  considered  as  earnings.  See 
Republic  Steel  Corporation  v.  N.L.R.B.,  311  U.  S.  7. 
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period.  However,  since  Hume's  business  is  sea- 
sonal, it  is  possible  that  the  cannery  may  not  be  in 
operation  at  the  time  said  offer  of  reinstatement 
is  made;  in  that  event  the  offer  of  reinstatement 
of  McVay  shall  become  effective  at  such  time  as 
Hume's  seasonal  business  next  begins.  Moreover, 
since  McVay  is  a  seasonal  employee,  the  under- 
signed will  not  recommend  back  pay  for  the  period 
in  which  he  normally  would  not  have  worked  in 
Hume's  cannery,  nor  will  the  undersigned  recom- 
mend the  deduction  as  earnings  of  any  monies 
earned  elsewhere  by  him  during  such  period. 

Since  it  has  been  found  that  Clemie  Robinson, 
Monroe  Robinson,  Thomas  L.  Broil,  Ruth  Waite, 
Agnes  Hopkins,  Myrtle  Brown,  Genevieve  Alsup, 
Marguerite  Watts,  Clifford  C.  Luther  and  R.  E. 
Rearick  (the  persons  whose  names  appear  on  Ap- 
pendix C,  hereto  annexed)  are  seasonal  employees 
and  had  been  reinstated  by  Hume  prior  to  the  hear- 
ing herein,  the  undersigned  will  recommend  that 
Hume  make  them  whole  for  any  loss  of  pay  they 
may  have  suffered  by  reason  of  Hume's  discrimina- 
tion against  him,  by  payment  to  each  of  them  a 
sum  of  money  equal  to  the  amount  he  or  she  nor- 
mally would  have  earned  as  wages  during  the 
period  from  November  21,  1945,  the  date  of  their 
discharges,  to  the  date  when  each  of  them  was  re- 
instated by  Hume,  less  his  or  her  net  earnings  dur- 
ing such  period.  Since  Hume's  business  is  seasonal 
in  nature  and  since  the  persons  named  in  this  para- 
gra})h  are  seasonal  employees,  the  undersigned  will 
not  recommend  back  pay  for  the  periods  in  which 
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they  normally  would  not  have  worked  in  Hume 's  can- 
nery, nor  will  the  undersigned  recommend  the  de- 
ductions as  earnings  of  any  monies  earned  elsewhere 
by  them  during  such  periods. 

At  the  time  of  the  hearing  Oscar  Johnson,  a 
"regular"  employee,  was  in  the  military  forces  of 
the  United  States  and  is  accordingly  not  available 
for  immediate  reinstatement.  Therefore,  the  under- 
signed will  recommend  that  Hume,  upon  application 
by  Johnson  within  ninety  (90)  days  after  his  dis- 
charge from  the  armed  forces  of  the  United  States, 
offer  him  reinstatement  to  his  former  or  substan- 
tially equivalent  position,  without  prejudice  to  his 
seniority  or  other  rights  and  privileges.  The  under- 
signed will  further  recommend  that  Hume  make 
Johnson  whole  for  any  loss  of  earnings  he  may  have 
suffered  by  reason  of  Hume's  discrimination  against 
him,  by  payment  to  him  of  a  sum  of  money  equal 
to  the  amount  he  normally  would  have  earned  as 
wages  during  the  period:  (1)  between  November 
20,  1945,  the  date  of  his  discharge,  and  the  date  of 
his  entry  in  the  armed  forces  of  the  United  States 
and  (2)  between  the  date  five  (5)  days  after  John- 
son's timely  application  for  reinstatement  by  Hume 
and  the  actual  offer  of  reinstatement,  less  his  net 
earnings  during  these  periods. 

Since  it  has  been  found  that  A.  E.  Berry,  Ernest 
G.  Bishop,  Vider  Bjorcklund,  Jasper  J.  Bobb,  Har- 
old Dillard,  William  J.  Ely,  Clyde  Faddis,  H.  F. 
Frazier,  Harlie  Frischneckt,  Irwin  C.  Heagle,  T. 
Boyd  McKamey,  Archie  Miller,  A.  E.  Moore,  Harry 
E.  Pierson,  Abe  Thiessen,  Neal  Watts,  and  R.  B. 
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White  (the  persons  whose  names  appear  on  Appen- 
dix B,  hereto  annexed),  are  "regular"  employees 
and  were  also  discriminatorily  discharged  by  Hume, 
and  that  an  undetermined  number  of  them  have 
been  reinstated  by  Hume,  the  undersigned  will 
recommend  that  Hume  make  each  of  them  whole 
for  any  loss  of  pay  he  may  have  suffered  by  reason 
of  Hume's  discrimination,  by  payment  to  each  of 
a  sum  of  money  equal  to  the  amount  he  normally 
would  have  earned  as  wages  during  the  period  from 
the  date  of  the  respective  discharges  to  the  date 
when  each  of  them  was  reinstated  ])y  Hume,  or  shall 
hereinafter  be  offered  reinstatement,  less  his  net 
earnings  during  such  period. 

It  has  been  found  that  by  reason  of  the  demands 
of  AFL  for  changes  in  the  Master  Agreement,  made 
X)rior  to  March  1,  1946,  that  contract  expired  by  its 
own  terms  on  March  1,  1946,  and  that  the  contract 
of  March  25,  1946,  was  intended  by  the  parties 
thereto  to  be  a  contract  of  indefinite  duration,  to 
incorporate  all  the  terms  of  the  Master  Agreement, 
and  to  be  a  new  over-all  agreement  embodying  the 
terms  of  the  March  25,  1946,  contract  plus  the  pro- 
visions of  the  Master  Agreement.  Since  it  has  been 
found  that  the  March  25,  1946,  contract  constituted 
an  imfair  labor  practice  on  the  pai't  of  Hume,  the 
undersigned  will  recommend  that  Hume  be  ordered 
to  cease  and  desist  from  giving  effect  to  said  con- 
tract and  such  other  contracts,  understandings,  sup- 
plements, extensions,  or  other  agreements  as  may 
have  been  related  thereto,  provided,  however,  in  so 
doing,  Hume  shall  not  be  required  or  permitted  to 
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vary  those  provisions  of  such  contracts,  under- 
standings, supplements,  extensions  or  other  agree- 
ments which  establish  wages,  hours  of  employment, 
rates  of  pay,  seniority,  or  other  substantial  rights 
of  its  employees,  until  such  time  as  a  new  contract 
is  entered  into  with  an  exclusive  collective  bargain- 
ing representative  of  its  employees  duly  certified 
as  such  representative  by  the  Board. 

In  acceding  to  AFL's  demand  for  the  discharge 
of  the  29  persons  whose  names  appear  on  Appen- 
dices B  and  C,  hereto  annexed,  Hume  violated  Sec- 
tion 8  (3)  of  the  Act.  Normally  in  cases  in  which  an 
employer  has  unlawfully  discriminated  against  an 
employee  by  discharging  him,  in  addition  to  affirma- 
tive relief,  the  Board  orders  the  employer  to  cease 
and  desist  from  in  any  manner  infringing  upon  the 
rights  guaranteed  in  Section  7  of  the  Act.  In  the 
instant  case,  however,  Hume  discharged  the  29  ] per- 
sons not  to  satisfy  any  purpose  of  its  own  l)ut, 
rather,  yielded  to  the  pressure  of  AFL  who  refused 
to  allow  the  cannery  to  operate  because  the  said  29 
persons  were  not  in  good  standing  with  Local  22382. 
Under  such  circumstances,  and  in  view  of  the  ab- 
sence of  any  evidence  that  danger  of  other  unfair 
labor  practices  is  to  be  anticipated  from  Hume's 
conduct  in  the  past,  the  undersigned  will  not  recom- 
ment  that  Hume  be  enjoined  from  the  commission 
of  any  and  all  unfair  labor  practices.  Nevertheless, 
the  undersigned  will  recommend  that  Hume  be  or- 
dered to  cease  and  desist  from  the  unfair  labor 
practice  herein  found.^^ 


35See  Matter  of  American  Car  and  Foundry  Com- 
pany, QQ  N.L.R.B.  No.  129. 
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Since  it  has  been  found  that  the  evidence  does  not 
support  the  allegations  of  the  complaint  that  the 
Association  committed  unfair  labor  practices,  the 
undersigned  will  recommend  that  the  allegations  of 
the  complaint  with  respect  to  the  Association  be 
dismissed. 

Since  John  M.  Smith  did  not  appear  at  the  hear- 
ing and  no  evidence  was  introduced  with  respect  to 
his  status,  the  undersigned  will  recommend  that  the 
allegations  of  the  complaint  with  respect  to  John 
M.  Smith  be  dismissed  without  prejudice. 

On  the  basis  of  the  foregoing  findings  of  fact  and 
upon  the  entire  record  in  the  case,  the  undersigned 
makes  the  following: 

CONCLUSIONS  OF  LAW 

1.  Food,  Tobacco,  Agricultural  and  Allied  AVork- 
ers  LTnion  of  America,  affiliated  with  the  Congress  of 
Industrial  Organizations,  International  Brother- 
hood of  Teamsters,  Chauifeurs,  Warehousemen  and 
Helpers  of  America,  affiliated  with  the  American 
Federation  of  Labor,  California  State  Council  of 
Cannery  Workers,  affiliated  with  the  American  Fed- 
eration of  Labor,  and  Cannery  Workers  Union, 
Local  22382,  affiliated  with  the  American  Federation 
of  Labor,  are  labor  organizations  within  the  mean- 
ing of  Section  2  (5)  of  the  Act. 

2.  By  discriminating  in  regard  to  th(^  hire  and 
tenure  of  employment  of  the  29  persons  whose  names 
appear  on  Appendices  B  and  C,  hereto  annexed, 
thereby  encouraging  membership  in   certain   affili- 
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ates  of  the  Aniericaii  Federation  of  Labor  and  dis- 
couraging membership  in  Food,  Tobacco,  Agricul- 
tural and  Allied  Workers  of  America,  affiliated  with 
the  Congress  of  Industrial  Organizations,  and  other 
labor  organizations,  Hume  has  engaged  in  and  is 
engaging  in  unfair  labor  practices  within  the  mean- 
ing of  Section  8  (3)  of  the  Act. 

3.  By  interfering  with,  restraining  and  coercing 
its  employees  in  the  exercise  of  the  rights  guaran- 
teed in  Section  7  of  the  Act,  Hume  has  engaged  in 
and  is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (1)  of  the  Act. 

4.  By  discriminating  in  regard  to  the  hire  and 
tenure  and  terms  or  conditions  of  employment  of 
its  employees,  through  the  medium  of  the  illegal 
contract  of  March  25,  1946,  with  Cannery  Workers 
Union,  Local  22382,  and  California  State  Council  of 
Cannery  Workers,  both  affiliated  with  the  American 
Federation  of  Labor,  to  encourage  membership  in 
that  organization  and  discourage  membership  in 
Food,  Tobacco,  Agricultural  and  Allied  Workers 
Union  of  America,  affiliated  with  the  Congress  of 
Industrial  Organizations,  Hume  has  engaged  in  and 
is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (3)  of  the  Act. 

5.  The  aforesaid  unfair  labor  practices  are  un- 
fair labor  practices  affecting  commerce .  within  the 
meaning  of  Section  2  (6)  and  (7)  of  the  Act. 

6.  California  Processors  and  Growers,  Inc.,  did 
not  violate  the  Act  as  alleged  in  the  complaint. 


122  National  Labor  Relations  Board,  vs. 

RECOMMENDATIONS 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law,  the  undersigned  recommends  that 
the  respondent,  G.  W.  Hume  Company,  Turlock, 
California,  its  officers,  agents,  successors  and  as- 
signs, shall: 

1.     Cease  and  desist  from: 

(a)  Recognizing  the  Cannery  Workers  Union, 
Local  22382,  and  California  State  Council  of  Can- 
nery Workers,  both  organizations  being  affiliated 
with  the  American  Federation  of  Labor,  as  the  ex- 
clusive representatives  of  its  employees  for  the  pur- 
poses of  collective  bargaining  unless  and  until  said 
organizations,  or  either  of  them,  shall  be  certified 
by  the  National  Labor  Relations  Board  as  the  ex- 
clusive representative  of  such  employees; 

(b)  Giving  effect  to  its  contract  dated  March  25, 
1946,  with  California  State  Council  of  Cannery 
Workers  and  Cannery  Workers  Union,  Local  22382, 
both  organizations  being  affiliated  with  American 
Federation  of  Labor,  or  to  any  extension,  renewal, 
modification  or  supj)lement  thereto,  or  to  any  super- 
seding contract  with  those  labor  organizations,  or 
any  other  labor  organization  or  affiliate  thereof,  pro- 
vided, however,  in  so  doing,  Hume  shall  not  be  re- 
quired or  permitted  to  vary  those  provisions  of  such 
contracts,  understandings,  supplements,  extensions, 
or  other  agreements  which  establishes  wages,  hours 
of  employment,  rates  of  pay,  seniority,  or  other  sub- 
stantial rights  of  its  employees  unless  and  until  said 
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organizations,  or  either  of  them,  shall  be  certified  by 
the  National  Labor  Relations  Board  as  the  repre- 
sentatives of  Hume's  employees; 

(c)  Discouraging  membership  in  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  Amer- 
ica, affiliated  with  the  Congress  of  Industrial  Or- 
ganizations, or  any  other  labor  organization  of  its 
employees,  by  discharging  or  refusing  to  reinstate 
any  of  its  employees,  or  in  any  other  manner  dis- 
criminating in  regard  to  their  hire  and  tenure  of 
employment  or  any  term  or  condition  of  employ- 
ment; 

(d)  Encouraging  membership  in  Federal  Labor 
Union  Local  22382,  or  any  other  labor  organization, 
by  yielding  to  pressure  from  that  organization,  or 
other  pressure,  through  discharge  or  refusal  to  rein- 
state any  employee  or  through  any  other  form  of 
discrimination  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment. 

2.  Take  the  following  affirmative  action  which 
the  undersigned  finds  will  effectuate  the  policies  of 
the  Act: 

(a)  Offer  to  the  persons  whose  names  appear  on 
Appnedices  B  and  C,  hereto  annexed,  immediate 
and  full  reinstatement  to  their  former  or  substan- 
tially equivalent  positions  without  prejudice  to 
their  seniority  and  other  rights  and  privileges  in 
the  manner  set  forth  in  "The  remedy"; 

(b)  Make  whole  in  the  manner  set  forth  in  "The 
remedy"  the  persons  whose  names  appear  on  Ap- 
pendices B  and  C,  hereto  annexed,  for  any  loss  they 
may  have  suffered ; 
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(c)  Withdraw  and  withhold  all  recognition  from 
California  State  Council  of  Cannery  Workers 
and  Cannery  Workers  Union,  Local  22382,  both 
organizations  being  affiliated  with  the  American  Fed- 
eration of  Labor,  as  the  exclusive  rejDresentatives  of 
its  employees  for  the  purposes  of  collective  bargain- 
ing with  respect  to  the  rates  of  pay,  wages,  hours  of 
employment  and  other  conditions  of  emplo\Tnent 
unless  and  until  said  organizations,  or  either  of  them, 
shall  have  been  certified  by  the  National  Labor 
Relations  Board  as  the  representatives  of  such 
employees ; 

(d)  Post  at  its  Turlock,  California,  cannery 
copies  of  the  notice  attached  hereto  and  marked 
Appendix  D.  Copies  of  the  notice  to  be  furnished  by 
the  Regional  Director  for  the  Twentieth  Region, 
after  being  duly  signed  by  the  Hume  representatives, 
shall  be  posted  by  Hume  immediately  upon  receipt 
thereof  and  maintained  by  it  for  sixty  (60)  consecu- 
tive days  thereafter,  in  conspicuous  places,  including 
all  places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  Hume 
to  insure  that  said  notices  are  not  altered,  defaced 
or  covered  by  any  other  material ; 

(e)  File  with  the  Regional  Director  for  the 
Twentieth  Region,  on  or  before  ten  (10)  days  from 
the  date  of  the  receipt  of  this  Intermediate  Report, 
a  report  in  writing  setting  forth  in  detail  the  man- 
ner and  form  in  which  Hume  has  complied  with  the 
foregoing  recommendations. 

Tt  is  further  reconnnended  that  unless  Hvmie  noti- 
fies said  Regional  Director  in  writing  within  ten 
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(10)  days  from  the  receipt  of  this  Intermediate  Re- 
port that  it  will  comply  with  the  foregoing  I'ecom- 
mendations,  the  National  Labor  Relations  Board 
issue  an  order  requiring  Hume  to  take  the  action 
aforesaid. 

It  is  further  recommended  that  the  complaint  with 
respect  to  the  California  Processors  and  Growers, 
Inc.,  be  dismissed. 

It  is  further  recommended  that  the  complaint  with 
respect  to  the  discharge  of  John  M.  Smith  be  dis- 
missed without  prejudice. 

As  provided  in  Section  33  of  Article  II  of  the 
Rules  and  Regulations  of  the  National  Labor  Re- 
lations Board,  Series  3,  as  amended,  effective  No- 
vember 27,  1945,  any  party  or  counsel  for  the  Board 
may,  within  fifteen  (15)  days  from  the  date  of  the 
entry  of  the  order  transferring  the  case  to  the 
Board,  pursuant  to  Section  32  of  Article  II  of  said 
Rules  and  Regulations,  file  with  the  Board,  Rocham- 
beau  Building,  Washington  25,  D.  C,  an  original 
and  four  copies  of  a  statement  in  writing,  setting 
forth  such  exceptions  to  the  Intermediate  Report  or 
to  any  other  part  of  the  record  or  proceeding  (in- 
cluding rulings  upon  all  motions  or  objections)  as 
he  replies  upon,  together  with  the  original  and  four 
copies  of  a  brief  in  support  thereof.  Immediately 
upon  the  filing  of  such  statement ;  of  exceptions 
and/or  brief,  the  party  or  counsel  for  the  Board 
filing  the  same  shall  serve  a  copy  thereof  upon  each 
of  the  other  parties  and  shall  file  a  copy  with  the 
Regional  Director.  As  further  provided  in  said  Sec- 
tion 33,  should  any  party  desire  permission  to  argue 
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orally  before  the  Board,  request  therefor  must  be 
made  in  writing  to  the  Board  within  ten  (10)  days 
from  the  date  of  the  order  transferring  the  case  to 
the  Board.  Any  party  desiring  to  submit  a  brief  in 
support  of  the  Intermediate  Report  shall  do  so 
within  fifteen  (15)  days  from  the  date  of  the  entry 
of  the  order  transferring  the  case  to  the  Board,  by 
filing  with  the  Board  an  original  and  four  copies 
thereof,  and  by  immediately  serving  a  copy  thereof 
upon  each  of  the  other  parties  and  the  Regional 
Director. 

/s/  HOWARD  MYERS, 
Trial  Examiner. 

Dated:     May  20,  1946. 


A.  E.  Berry 
Ernest  G.  Bishop 
Vider  Bjorklund 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 
H.  F.  Frazier 
Harlie  Frischkneckt 
Irwin  C.  Heagle 
Oscar  Johnson 
T.  Boyd  McKamey 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 


Appendix  A 

Abe  Thiessen 
Neal  Watts 
R.  B.  White 
Clemie  Robinson 
Monroe  Robinson 
Thomas  L.  Broil 
Clarence  McVay 
Ruth  Waite 
Agnes  Hopkins 
Myrtle  Brown 
Genevieve  Alsup 
Marguerite  Watts 
Clifford  C.  Luther 
R.  E.  Rearick 
John  M.  Smith 
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Appendix  B 

A.  E.  Berry 

Ernest  G.  Bishop 
Vider  Bjorklund 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 


H.  F.  Frazier 
Harlie  Frischkneckt 


Irwin  C.  Heagle 
Oscar  Johnson 
T.  Boyd  McKamey 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 
Abe  Thiessen 


Neal  Waffs 
R.  B.  White 


Appendix  C 
Clemie  Robinson  Mvrtle  Brown 


Monroe  Robinson 
Thomas  L.  Broil 
Clarence  McVay 
Ruth  Waite 
Agnes  Hopkins 


Genevieve  Alsup 
Marguerite  Watts 
Clifford  C.  Luther 
R.  E.  Rearick 


Appendix  D 

Notice  to  All  Employees 

Pursuant  to 
the  Recommendations  of  a  Trial  Examiner 

of  the  National  Labor  Relations  Board,  and  in  order 
to  effectuate  the  policies  of  the  National  Labor  Re- 
lations Act,  we  hereby  notify  our  employees  that: 

We  Will  Offer  to  Clarence  McVa,y  and  Oscar 
Johnson  immediate  and  full  reinstatement  to  their 
former  or  substantially  equivalent  positions  without 
prejudice  to  any  seniority  or  other  rights  and  priv- 
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ileges  enjoyed,  and  make  them  whole  for  any  loss 
of  pay  suffered  as  a  result  of  the  discrimination. 

We  Will  Offer  to  those  of  the  employees  named 
below  who  have  not  been  reinstated  already,  im- 
mediate and  full  reinstatement  to  their  former  or 
substantially  equivalent  positions  without  prejudice 
to  any  seniority  or  other  rights  and  privileges  en- 
joyed, and  make  each  of  the  following  whole  for  any 
loss  of  pay  suffered  as  a  result  of  the  discrimination. 


A.  E.  Berry 
Ernest  G.  Bishop 
Vider  Bjorklund 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 
H.  F.  Frazier 
Harlie  Frischkneckt 


Irwin  C.  Heagle 
T.  Boyd  McKamey 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 
Abe  Thiessen 
Neal  Watts 
R.  B.  White 


We  Will  make  whole  the  following  for  any  loss 
of  pay  suffered  as  a  result  of  our  discrimination 
against  them. 


Clemie  Robinson 
Monroe  Robinson 
Thomas  L.  Broil 
Ruth  Waite 
Agnes  Hopkins 


Myrtle  Browai 
Genevieve  Alsup 
Marguerite  Watts 
Clifford  C.  Luther 
R.  E.  Rearick 


We  Will  Not  encourage  membership  in  Cannery 
Workers  Union,  Local  22382,  or  in  any  other  labor 
organization,  by  yielding  to  pressure  from  that  or 
any   other   labor   organization,    or   other   pressure, 
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through  discharges  or  refusal  to  reinstate  any  em- 
ployee or  through  any  other  form  of  discrimination 
in  regard  to  hire  or  tenure  of  emplo^Tnent  or  any 
term  or  condition  of  employment. 

All  oui'  employees  are  free  to  become  or  remain 
members  of  Food,  Tobacco,  Agricultural  &  Allied 
AVorkers  Union  of  America,  CIO,  or  any  other  labor 
organization.  We  will  not  discriminate  in  regard  to 
hire  or  tenure  of  emplojTnent  or  any  term  or  condi- 
tion of  employment  against  any  employee  because 
of  membership  in  or  activity  on  behalf  of  any  such 
labor  organization. 

G.  W.  HUME  COMPANY 

(Employer) 

By 

(Representative)        (Title) 

Dated 


Note:  Any  of  the  above-named  employees  pres- 
ently serving  in  the  Armed  Forces  of  the  United 
States  will  be  offered  full  reinstatement  upon  appli- 
cation in  accordance  with  the  Selective  Service  Act 
after  discharge  from  the  Aimed  Forces. 

This  notice  must  remain  posted  for  60  days  .from 
the  date  hereof ,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  11693 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

G.  W.  HUME  COMPANY  and  CALIFORNIA 
PROCESSORS  &  GROWERS,  INC. 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN 
ORDER  OF  THE  NATIONAL  LABOR  RE- 
LATIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit: 
The  National  Labor  Relations  Board,  pursuant 
to  the  National  Labor  Relations  Act  (Act  of  July 
5,  1935,  49  Stat.  449,  c.  372,  29  U.S.C.  §  151  et  seq.), 
respectfully  petitions  this  Court  for  the  enforce- 
ment of  its  order  against  respondent,  G.  W.  Hume 
Company,  Turlock,  California,  its  officers,  agents, 
successors,  and  assigns.  The  proceeding  resulting 
in  said  order  is  known  upon  the  records  of  the 
Board  as  *'In  the  Matter  of  G.  W.  Hume  Company 
and  California  Processors  &  Growers,  Inc.  and 
Food,  Tobacco,  Agricultural  &  Allied  Workers 
Union  of  America,  C.  I.  O.  and  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
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men  and  Helpers  of  America,  A.  F.  of  L.,  and 
California  State  Council  of  Canneiy  Unions,  A.  F. 
of  L.,  Parties  to  the  Contract,  Case  No.  20-C-1391". 
In  support  of  this  petition,  the  Board  respect- 
fully shows: 

(1)  Eespondent  is  a  California  corporation,  en- 
gaged in  business  in  the  State  of  California, 
within  this  judicial  circuit,  where  the  unfair  labor 
practices  occuiTed.  This  Court  therefore  has  juris- 
diction of  this  petition  by  virtue  of  Section  10  (e) 
of  the  National  Labor  Relations  Act. 

(2)  Upon  all  proceedings  had  in  said  matter 
before  the  Board,  as  more  fully  shown  by  the  en- 
tire record  thereof  certified  by  the  Board  and  filed 
with  this  Court  herein,  to  which  reference  is  hereby 
made,  the  Board  on  October  31,  1946,  duly  issued 
an  order  directed  to  the  respondent,  its  officers, 
agents,  successors,  and  assigns.  So  much  of  the 
aforesaid  order  as  relates  to  this  proceeding  pro- 
vides as  follows : 

Order 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent,  G.  W.  Hume  Company, 
Turlock,  California,  and  its  officers,  agents,  suc- 
cessors, and  assigns,  shall:  "'    • ' 

1.     Cease  and  desist  from: 

{a)  Recognizing  Cannery  ..  Workers  Union, 
Local   22382,   A.    F.    of   L.,   and  ^California   State 
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Council  of  Cannery  Unions,  A.  F.  of  L.,  as  the 
exclusive  representative  of  its  employees  for  the 
purpose  of  collective  bargaining,  unless  and  until 
said  organization  or  organizations  shall  have  been 
certified  by  the  National  Labor  Relations  Board 
as  the  exclusive  representatives  of  such  employees; 

(b)  Giving  effect  to  its  contract  dated  March 
25,  1946,  with  California  State  Council  of  Cannery 
Unions,  A.  F.  of  L.,  and  Cannery  Workers  Union, 
Local  22382,  A.  F.  of  L.,  or  to  any  extension,  re- 
newal, modification,  or  supplement  thereof,  or  to 
any  superseding  contract  with  those  labor  organi- 
zations, or  any  other  labor  organization  or  affiliate 
thereof,  unless  and  until  said  organization  or  or- 
ganizations shall  have  been  certified  by  the  National 
Labor  Relations  Board  as  the  exclusive  rep- 
resentatives of  its  employees; 

(c)  Discharging  membership  in  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  Amer- 
ica, C.  I.  O.,  or  encouraging  or  discouraging  mem- 
bership in  any  labor  organization  of  its  employees, 
by  discharging  or  refusing  to  reinstate  any  of  its 
employees,  or  by  discriminating  in  any  other  man- 
ner in  regard  to  their  hire  or  tenure  of  em- 
ployment or  any  term  or  condition  of  their 
employment ; 

(d)  In  any  like  or  related  manner  interfering 
with,  restraining,  or  coercing  its  employees  in  the 
exercise  of  their  right  to  self-organization,  to  form 
labor  organizations,  to  join  or  assist  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  Amer- 
ica, C.  I.  0.,  or  any  other  labor  organization,  to 
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bargain  collectively  through  representatives  of 
their  own  choosing,  and  to  engage  in  concerted 
activities  for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  as  guaranteed 
in  Section  7  of  the  Act. 

2.  Take  the  following  affirmative  action  which 
the  Board  finds  will  eifectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Clarence  McVay  and  to  the  em- 
ployees whose  names  appear  in  Appendix  B  of  the 
Intermediate  Report,  attached  hereto  immediate 
and  full  reinstatement  to  their  former  or  substan- 
tially equivalent  positions  without  i^rejudice  to 
their  seniority  or  other  rights  and  privileges,  in  the 
manner  set  forth  in  Section  VI  of  the  Intermediate 
Report,  entitled  "The  Remedy"; 

(b)  Make  whole  the  employees  whose  names 
appear  in  Appendices  B  and  C  of  the  Intemiediate 
Report  for  any  loss  of  pay  they  may  have  suffered 
by  reason  of  the  respondent's  discrimination 
against  them,  in  the  manner  set  forth  in  the  afore- 
mentioned Remedy  Section  of  the  Intermediate 
Report ; 

(c)  Withdraw  and  withhold  all  recognition 
from  California  State  Council  of  Cannery  Unions, 
A.  F.  of  L.,  and  Cannery  Workers  Union,  Local 
22382,  A.  F.  of  L.,  as  the  exclusive  representative 
of  its  employees  for  the  purpose  of  collective  bar- 
gaining with  respect  to  rates  of  pay,  wages,  hours 
of  employment,  and  other  conditions  of  employ- 
ment, miless  and  until  said  organization  or  organi- 
zations shall  have  been  certified  by  the   National 
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Labor  Relations  Board   as  the  representatives  of 
such  employees; 

(d)  Post  at  its  cannery  at  Turlock,  California, 
copies  of  the  notice  attached  hereto,  marked 
"Appendix  A."^  Copies  of  the  notice,  to  be  fur- 
nished by  the  Regional  Director  for  the  Twentieth 
Regions,  shall,  after  being  duly  signed  by  the  re- 
spondent's representative,  be  posted  by  the  re- 
spondent immediately  upon  receipt  thereof,  and 
maintained  by  its  for  sixty  (60)  consecutive  days 
thereafter,  in  conspicuous  places,  including  all 
places  where  notices  to  employees  are  customarily 
posted.  Reasonable  steps  shall  be  taken  by  the 
respondent  to  insure  that  said  notices  are  not 
altered,  defaced,  or  covered  by  any  other  material; 

(e)  Notify  the  Regional  Director  for  the 
Twentieth  Region,  in  writing  within  ten  (10)  days 
from  the  date  of  this  Order,  what  steps  the  re- 
spondent Hume  has  taken  to  comply  herewith. 

(3)  On  October  31,  1946,  the  Board's  Decision 
and  Order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government 
frank,  by  registered  mail,  to  respondent's  counsel. 

(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  arid 
filing  with  this  Court  a  transcript  of  the  entire 
record  in  the  proceeding  before  the  Board,  includ- 


^Tn  the  event  that  this  order  is  enforced  by  a  de- 
cree of  a  Circuit  Court  of  Appeals,  there  shall  be 
inserted  in  the  notice,  before  the  words:  "A  Deci- 
sion and  Order,"  the  words:  "A  Decree  of  the 
United  States  Circuit  Court  of  Appeals  Enforc- 
ing." 
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ing    the    pleadings,    testimony    and    evidence,    and 
order  of  the  Board. 

Wherefore,    the    Board    prays    this    Honorable 
Court  that  it  cause  notice  of  the  filing  of  this  peti- 
tion and  transcript  to  be  served  upon  respondent 
and  that  this  Court  take  jurisdiction  of  the  pro- 
ceeding and   of   the   questions   determined   therein 
and  make  and  enter  upon  the  pleadings,  testimony 
and  evidence,  and  the  proceeding  set  forth  in  the 
transcript  and  upon  so  much  of  the  order  made 
thereupon  as  set  forth  in  paragraph  (2)  hereof,  a 
decree  enforcing  in  whole  said  order  of  the  Board, 
and  requiring  respondent,  its  officers,  agents,  suc- 
cessors,   and    assigns    to    comply    therewith.      The 
Board  further  prays   that   this   Honorable   Court, 
in   enforcing   said   order,    shall    provide    that    the 
aforementioned  notice  to  be  posted  by  respondent, 
marked    "Appendix    A",    shall    specifically    recite 
that   the   Board's   order  has   been   enforced   by   a 
decree  of  this  Court  so  that  the  introductory  clause 
of  the  notice  shall  read  as  follows:  "Appendix  A, 
Notice  to  All  Employees,  Pursuant  to  a  Decree  of 
the  United   States   Circuit  Court  of  Appeals,   en- 
forcing a  Decision  and  Order  of  the  National  Labor 
Relations   Board,   and   in   order   to   effectuate   the 
policies  of  the  National  Labor  Relations  Act,  we 
hereby  notify  our  employees  that:" 

NATIONAL  LABOR 
RELATIONS  BOARD, 
/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 
Dated  at  Washington,  D.   C,  this   18th  day  of 
July  1947. 
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Appendix  A 

Notice  to  All  Employees 

Pursuant  to  a  Decision  and  Order  of  the  National 

Labor  Eelations  Board,  and  in  order  to  effectuate 

the  policies  of  the  National  Labor  Relations  Act, 

we  hereby  notify  our  employees  that: 

We  Will  Offer  to  those  of  the  employees  named 
below  who  have  not  been  reinstated,  immediate  and 
full  reinstatement  to  their  former  or  substantially 
equivalent  i^ositions  without  prejudice  to  any 
seniority  or  other  rights  and  privileges  previously 
enjoyed,  and  make  each  of  the  following  whole  for 
any  loss  of  pay  suifered  as  a  result  of  the  dis- 
crimination. 

A.  E.  Berry  Oscar  Johnson 

Ernest  G.  Bishop  T.  Boyd  McKamey 

Vider  Bjorklund  Clarence  McVay 

Jasper  J.  Bobb  Archie  Miller 

Harold  Dillard  A.  E.  Moore 

Wm.  J.  Ely  Harry  E.  Pierson 

Clyde  Faddis  Abe  Thiessen 

H.  F.  Frazier  Neal  Watts 

Harlie  Frischkneckt  R.  B.  White 

Irwin  C.  Heagle 

We  Will  make  whole  the  following  named  em- 
ployees for  any  loss  of  pay  suffered  as  a  result  of 
our  discrimination  against  them. 

Clemie  Robinson  Mja'tle  Brown 

Monroe  Robinson  Genevieve  Alsup 

Thomas  L.  Broil  Marguerite  Watts 

Ruth  Waite  Clifford  C.  Luther 

Agnes  Hopkins  R.  E.  Rearick 
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We  Will  Not  recognize  the  Cannery  Workers 
Union,  Local  22382,  A.  F.  of  L.,  and  California 
States  Council  of  Cannery  Unions,  A.  F.  of  L.,  as 
the  exclusive  representatives  of  our  employees  for 
the  purpose  of  collective  bargaining,  unless  and 
until  said  organization  or  organizations  shall  have 
been  certified  by  the  National  Labor  Relations 
Board  as  the  exclusive  representatives  of  our  em- 
ployees ; 

We  Will  Not  give  effect  to  our  contract  dated 
March  25,  1946,  with  California  State  Council  of 
Cannery  Unions,  A.  F.  of  L.,  and  Cannery  Work- 
ers Union,  Local  22382,  A.  F.  of  L.,  or  to  any 
superseding  contract  with  those  labor  organizations 
or  any  other  labor  organization  or  affiliate  thereof, 
unless  and  until  said  organization  or  organizations 
shall  have  been  certified  by  the  National  Labor 
Relations  Board  as  the  exclusive  representatives  of 
our  employees. 

We  Will  Not  discourage  membership  in  Food, 
Tobacco,  Agricultural  and  Allied  Workers  Union 
of  America,  C.  I.  O.,  or  encourage  or  discourage 
membership  in  any  other  labor  organization  of  our 
employees,  by  discharging  or  refusing  to  reinstate 
any  of  our  employees,  or  in  any  other  manner  dis- 
criminating in  regard  to  their  hire  or  tenure  of 
employment  or  any  term  or  condition  of  employ- 
ment. 

We  Will  Not  in  any  like  or  related  manner  in- 
terfere with,  restrain,  or  coerce  our  employees  in 
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the  exercise  of  the  right  to  self-organization,  to 
form  labor  organizations,  to  join  or  assist  Food, 
Tobacco,  Agricultural  and  Allied  Workers  Union 
of  America,  C.  I.  O.,  or  any  other  labor  organiza- 
tion, to  bargain  collectively  through  representatives 
of  their  own  choosing,  and  to  engage  in  concerted 
activities  for  the  purpose  of  collective  bargaining 
or  other  mutual  aid  or  protection,  as  guaranteed 
in  Section  7  of  the  Act.  All  our  employees  are  free 
to  become  or  remain  members  of  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  Amer- 
ica, C  I.  O.,  or  any  other  labor  organization.  We 
will  not  discriminate  in  regard  to  the  hire  or  tenure 
of  employment  or  any  term  or  condition  of  em- 
ployment of  any  employee  because  of  his  member- 
ship in  or  activity  on  behalf  of  any  such  labor 
organization. 

G.  W.  HUME  COMPANY, 
Employer. 

Note:  Any  of  the  above-named  employees  pres- 
ently serving  in  the  armed  forces  of  the  United 
States  will  be  offered  full  reinstatement  upon  ap- 
plication in  accordance  with  the  Selective  Service 
Act  after  discharge  from  the  armed  forces. 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 
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Appendix   B 


A.  E.  Berry 
Ernest  G.  Bishop 
Yider  Bjorklimd 
Jasper  J.  Bobb 
Harold  Dillard 
Wm.  J.  Ely 
Clyde  Faddis 
H.  F.  Frazier 
Ha  rile  Frischkneckt 


Irwin  C.  Heagle 
Oscar  Johnson 
T.  Boyd  McKamey 
Archie  Miller 
A.  E.  Moore 
Harry  E.  Pierson 
Abe  Thiessen 
Neal  Watts 
E.  B.  White 


Appendix   C 
Clemie  Robinson  Myi*t.le  Brown 


Monroe  Robinson 
Thomas  L.  Broil 
Clarence  McVay 
Ruth  Waite 
Agnes  Hopkins 


Genevieve  Alsup 
Marguerite  Watts 
Clifford  C.  Luther 
R.  E.  Rearick 


District  of  Columbia — ss. 

A.  Norman  Somers,  being  first  duly  sworn,  states 
that  he  is  Assistant  General  Counsel  of  the  Na- 
tional Labor  Relations  Board,  Petitioner  herein, 
and  that  he  is  authorized  to  and  does  make  this 
verification  in  behalf  of  said  Board;  that  he  has 
read  the  foregoing  petition  and  has  knowledge  of 
the  contents  thereof;  and  that  the  statements  made 
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therein  are  true  to  the  best  of  his  knowledge,  in- 
formation and  belief. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 
Subscribed  and  sworn  to  before  me  this  18th  day 
of  July  1947. 

[Seal]         /s/  KATHRYN   B.   HARRELL, 
Notary  Public,  District  of 
Columbia. 
My   Commission   Expires   February   29,   1952. 
[Endorsed]:     Filed  July  23,   1947. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  RELIED  UPON 
BY  THE  BOARD 

The  Board  submits  the  following  statement  of 
points  upon  which  it  intends  to  rely  in  the  above- 
entitled  proceeding: 

I. 
The  Board's  findings  of  fact  that  respondent  has 
engaged  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section' 8  (1)  and  (3)  of  the 
National  Labor  Relations  Act  are  supported  by  sub- 
stantial evidence. 

IL 
The  Board's  order  is  valid  under  the  Act. 
/s/  A.  NORMAN  SOMERS, 
Assistant  General  Counsel,  National  Labor  Relations 
Board. 
Dated  at  Washington,  D.   C,  this  18th   day   of 
July,  1947. 
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CCA  No.  11693 

Notice  of  Filing  Petition  of  N.L.R.B.  for 
Enforcement  of  Its  Order 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America : 

To:  G.  W.  Hume  &  California  Processors  &  Grow- 
ers, Inc.,  Turlock,  Calif.,  Food,  Tobacco,  Agri- 
cultural &  Allied  Workers  of  America,  CIO, 
150  Golden  Gate  Avenue,  San  Francisco,  Calif., 
and  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of 
America,  Calif.  Council  of  Cannery  Unions, 
Att. :  Mr.  Mathew  O.  Tobriner,  1035  Russ  Bldg., 
San  Francisco,  Calif., 

Greeting : 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor 
Relations  Board  Act,  Section  10(e)),  you  and  each 
of  you  are  hereby  notified  that  on  the  23rd  day  of 
July,  1947,  a  petition  of  the  National  Labor  Rela- 
tions Board  for  enforcement  of  its  order  entered  on 
October  31,  1946,  in  a  proceeding  known  upon  the 
records  of  the  said  Board  as  *'In  the  Matter  of 
G.  W.  Hume  Company  and  California  Processors 
&  Growers,  Inc.,  and  Food,  Tobacco,  Agricultural 
&  Allied  Workers  Union  of  America,  C.I.O.,  and 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America,  A.  F. 
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of  L.,  and  California  State  Council  of  Cannery 
Unions,  A.  F.  of  L.,  Case  No.  20-C-1391,"  and  for 
entry  of  a  decree  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  was  filed  in  the 
said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  copy  of  which  said  petition  is 
attached  hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  will  enter  such  decree  as  it  deems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  this  23rd  day  of  July, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-seven. 

[Seal]         /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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Return  on  Service  of  Writ 

United  States  of  America, 
Northern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed  Order  for  enforcement  of  order  of  the  Na- 
tional Labor  Relations  Board  on  the  therein-named 
G.  W.  Hume  &  California  Processors  and  Growers, 
Inc.,  Turlock,  California,  by  handing  to  and  leaving 
a  true  and  correct  copy  thereof  with  R.  G.  Hume, 
President  of  G.  W.  Hume  &  California  Processors 
and  Growers,  Inc.,  personally  at  Turlock,  Califor- 
nia, in  said  District  on  the  30th  day  of  July,  1947. 

GEORGE  VICE, 
U.  S.  Marshal. 

By   /s/  WESLEY  EIRCH, 
Deputy. 
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Return  on  Service  of  Writ 

United  States  of  America, 
Northern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Petition  on  the  therein-named  Food,  Tobacco, 
Agricultural  &  Allied  Workers  Union  of  America, 
C.I.O.,  by  handing  to  and  leaving  a  true  and  cor- 
rect copy  thereof  with  Mrs.  Roberta  Montgomery 
as  International  Representative  of  the  Food,  To- 
bacco, Agricultural  &  Allied  Workers  Union  of 
America,  C.I.O.,  personally  at  Oakland,  California, 
in  said  District  on  the  30th  day  of  July,  A.D.  1947. 

GEORGE  VICE, 

U.  S.  Marshal. 

By   /s/  HERBERT  R.  COLE, 
Deputy. 
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Return  on   Service  of  Writ 

United  States  of  America, 
Northern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Petition  on  the  therein-named  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men &  Helpers  of  America,  Calif.  Council  of  Can- 
nery Unions,  by  handing  to  and  lea\dng  a  true  and 
correct  copy  thereof  with  Mathew  O.  Tobriner,  At- 
torney, personally  at  San  Francisco,  Calif.,  in  said 
District  on  the  28th  day  of  July,  1947. 

GEORGE    VICE, 

U.  S.  Marshal. 

By   /s/  HERBERT  R.  COLE, 

Deputy. 

Marshal's  Fee: 

Travel    $  .20 

Service    .....2.00 


$2.20 
[Endorsed]:     Filed  Aug.  5,  1947. 


146  National  Labor  Relations  Board,  vs. 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  OF  NATIONAL  LA- 
BOR RELATIONS  BOARD  FOR  EN- 
FORCEMENT OF  ITS  ORDER 

In  answer  to  the  petition  of  National  Labor  Re- 
lations Board,  hereinafter  referred  to  as  the  Board, 
for  the  enforcement  of  its  order  dated  October  31, 
1946,  respondents  CI.  W.  Hume  Company  and  Cali- 
fornia Processors  &  Growers,  Inc.,  admit,  deny  and 
allege  as  follows: 

I. 

Respondents  admit  that  they  are  California  cor- 
porations, engaged  in  business  in  the  State  of  Cali- 
fornia, within  this  judicial  circuit. 

II. 

Respondents  admit  that  the  Board  made  its  or- 
der on  October  31,  1946,  a  portion  of  which  is  set 
forth  in  its  petition. 

in. 

The  order  of  the  Board  of  October  31,  1946,  and 
the  conclusions  of  law  upon  which  it  is  based,  are 
not  supported  by  any  findings  of  fact  or  any  fact  or 
facts  contained  in  the  record  and  are  contrary  to 
law. 

IV. 

The  petition  of  the  Board  herein  should  be  de- 
nied by  this  Court  for  the  reason  that  to  grant  it 
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would  be  to  deny  to  the  employees  of  respondent 
G.  W.  Hume  Company  the  rights  guaranteed  to 
them  by  the  National  Labor  Relations  Act  and  would 
lead  to  and  create  labor  disputes  obstructing  the 
free  tiow  of  commerce. 

Wherefore  respondents  pray  that  said  petition 
be  dismissed. 

Dated  August  8,  1947. 

/s/  PAUL  ST.  SURE, 
/s/  EDWARD  H.  MOORE, 
/s/  JAMES  R.  AGEE, 

Attorneys  for  Respondents. 

Receipt  of  a  true  copy  of  the  foregoing  Answer 
is  hereby  acknowledged  this  8th  day  of  August, 
1947. 

/s/  LEWIS  S.  PENFIELD, 

Regional  Attorney,  National 
Labor  Relations  Board. 
TOBRINER  &  LAZARUS. 
By    /s/  ALBERT  BRUNDAGE, 
8/8/47. 

[Endorsed]:     Filed  Aug.  8,  1947. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITION  FOR  LEAVE  TO  INTERVENE 

To:  The   Honorable   United   States    Circuit   Court 
of  Appeals  for  the  Ninth  Circuit : 

The    petition    of    International    Brotherhood    of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
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of  America,  A.F.L.,  and  California  State  Council 
of  Cannery  Unions,  A.F.L.,  respectfully  shows  that : 


A  petition  for  enforcement  of  an  order  of  the  Na- 
tional Labor  Relations  Board  (hereinafter  referred 
to  as  the  Board)  against  respondent  herein  has 
heretofore  been  filed  with  the  above  Court  by  said 
Board,  and  the  Clerk  has  heretofore  issued  a  rule 
to  show  cause  why  said  petition  should  not  be 
granted. 

II. 

The  substance  of  said  petition  is  that  respondent 
is  recognizing  these  petitioners  as  the  exclusive  rep- 
resentatives of  the  employees  of  respondent  in  its 
Turlock,  California,  plant  for  the  purposes  of  col- 
lective bargaining;  that  respondent  entered  into  a 
contract  with  these  petitioners  dated  March  25,  1946, 
and  is  giving  effect  to  said  contract,  and  that  re- 
spondent discharged  certain  employees  pursuant  to 
the  agreement  of  March  25,  1946.  Said  petition 
prays  enforcement  of  an  order  directing  respondent 
to  cease  and  desist  from  so  recognizing  petitioners 
herein  and  from  giving  effect  to  said  contract  dated 
March  25,  1946,  or  giving  effect  to  any  extension, 
renewal,  modification  or  sui)plement  thereof  or  to 
any  superseding  contract  with  these  petitioners  un- 
less or  until  said  petitioners  have  been  certified  by 
the  Board  as  the  representatives  of  the  employees 
in  its  Turlock,  California,  plant.   Said  i)etition  fur- 
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ther  prays  enforcement  of  an  order  directing  peti- 
tioners to  reinstate  to  their  fonner  positions  and 
make  whole  certain  named  persons. 

III. 

These  petitioners,  as  parties  to  said  collective  bar- 
gaining contract  hereinabove  referred  to  and  as  pos- 
sible parties  to  future  contracts,  have  a  direct  and 
substantial  interest  in  the  matters  alleged  in  said 
petition  and  sought  to  be  presented  to  the  above- 
entitled  Court.  Petitioners  herein  have  a  direct  and 
substantial  interest  in  the  successful  defense  of  the 
party  named  as  respondent  in  the  above-entitled  pro- 
ceeding and  in  the  protection  of  the  above-mentioned 
contract  from  the  attempted  destruction  by  said 
Board. 

IV. 

A  copy  of  the  Complaint  in  Intervention  which 
these  petitioners  ask  leave  to  file  is  attached  hereto 
and  marked  Exhibit  "A." 

Wherefore,  your  petitioners  abk  leave  to  inter- 
vene in  this  proceeding  against  the  Board,  petitioner 
therein,  and  that  they  be  granted  leave  to  file  the 
proposed  Complaint  in  Intervention,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem 
proper. 

Dated  this  6th  day  of  August,  1947. 

TOBRINER  &  LAZARUS. 
By   /s/  MATHEW  O.  TOBRINER, 

Attorneys  for  Petitioners. 

[Endorsed] :     Filed  Aug.  7,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  ALLOWING  INTERVENTION 

Upon  reading  the  Petition  for  Leave  to  Inter- 
vene submitted  by  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  A.F.L.,  and  California  State  Council 
of  Cannery  Unions,  A.F.L.,  and  good  cause  appear- 
ing therefor, 

It  Is  Hereby  Ordered  that  said  petitioners  be 
allowed  to  intervene  in  the  above-entitled  matter 
and  that  they  be  allowed  to  file  and  serve  their  Com- 
plaint in  Intervention. 

Done  and  Ordered  at  San  Francisco,  California, 
this  7th  day  of  August,  1947. 

For  the  Court: 

/s/  FRANCIS  K.  GARRECHT, 

United  States  Circuit  Judge. 

[Endorsed]:     Filed  Aug.  7,  1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11693 


NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

G.  W.  HUME  COMPANY  and  CALIFORNIA 
PROCESSORS   &   GROWERS,   INC., 

Respondent. 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, A.  F.  OF  L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.  F. 

OF  T 

''  Plaintiffs  in  Intervention, 

vs. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Defendant  in  Intervention. 

COMPLAINT    IN   INTERVENTION 

Come  now  ])laintiffs  in  intervention,  after  leave 
of  this  Court  first  had  and  obtained,  and  file  this, 
their  Complaint  in  Intervention,  and  for  cause  of 
action  allege: 

I. 

Plaintiffs  in  Intervention,  hereinafter  referred 
to  as  A.P.L.,  did,  as  found  by  the  National  Labor 
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Relations  Board  (Intermediate  Report,  p.  3,  1.  53) 
enter  into  a  collective  bargaining  contract  provid- 
ing for  \Yages,  hours  and  conditions  of  employment, 
with  respondent  in  1941  and  did  renew  said  contract 
on  or  about  March  25,  1946.  Said  contract  of  1941, 
and  said  renewal,  provided  for  employment  of  mem- 
bers of  A.F.L.  exclusively;  said  contract  and  said 
renewal  were  so-called  union-shop  contracts. 

II. 

From  said  date  of  1941  and  to  March  25,  1946, 
and  at  all  times  thereafter  to  and  including  the  pres- 
ent time,  A.F.L.  is  and  has  been  the  lawful  rep- 
resentative of  the  employees  of  respondent  for  the 
purposes  of  collective  bargaining.  At  the  time  of  the 
execution  of  said  contract  in  1941  no  other  union  or 
labor  organization  of  any  kind  other  than  A.F.L. 
claimed  the  right  to  represent  any  of  the  employees 
of  respondent  in  its  Turlock,  California,  plant.  On 
March  25,  1946,  when  said  contract  was  renewed, 
A.F.L.  represented  the  majority  of  the  employees 
at  the  Turlock,  California,  plant  of  respondent  and 
A.F.L.  so  informed  respondent. 

III. 

Despite  the  existence  of  said  lawful  contracts, 
and  despite  the  fact  that  AFL  was  the  lawful  rep- 
resentative of  said  employees  as  aforesaid,  the  Na- 
tional Tjabor  Relations  Board  (hereinafter  called 
the  Board)  heretofore,  in  the  summer  of  1945,  ac- 
cepted petitions  for  investigation  and  certification 
of  representatives  filed  by  the  Food,  Tobacco,  Ag- 
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ricultiiral  and  Allied  Workers  of  America,  C.I.O., 
and,  from  Juh^  3,  1945,  to  September  11,  1945,  pro- 
ceeded to  hold  various  hearings  thereon.  Despite 
the  fact  that  A.F.L.  contended  that  the  contracts 
dated  from  1941  as  aforesaid  constituted  a  bar  to 
the  proceedings,  the  Board,  on  October  12,  1945, 
issued  its  Decision,  Direction  of  Elections  and  Or- 
der providing  that  an  election  be  held.  Said  Board 
held  such  contract  was  not  a  bar  but  did,  in  so  do- 
ing, recognize  said  contract  was  a  valid  and  existing 
contract  which  should  be  respected  until  its  expira- 
tion date.    Said  Board  ruling  provided: 

"*  *  *  any  certifications  of  representatives 
which  may  issue  as  a  result  of  the  elections 
hereinafter  directed  shall  be  solely  for  the  pur- 
pose of  designating  a  bargaining  representative 
to  negotiate  a  new  agreement  to  become  effective 
upon  the  expiration  of  the  existing  contract." 

Pursuant  to  said  Direction,  on  October  17,  1945, 
said  Board  conducted  an  election  among  the  em- 
ployees at  the  Turlock,  California,  plant  of  re- 
si:)ondent. 

By  reason  of  the  fact  that  said  Board  failed  to 
give  the  proper  notice  of  said  election,  permitted 
employees  other  than  qualified  voters  to  participate 
in  said  election,  failed  to  exact  the  usual  safeguards 
for  the  conduct  of  said  election,  and  conducted  said 
election  at  the  end  of  the  season  when  many  em- 
ployees were  absent,  A.F.L.  protested  said  election 
and,  on  February  15,  1946,  the  Board  ordered  that 
said  election  be  set  aside  and  ruled  that  it  was  void 
and  of  no  effect. 
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IV. 

After  said  Order  of  February  15,  1946,  A.F.L., 
in  reliance  upon  its  status  as  exclusive  bargaining 
representative  of  the  employees  of  said  respondent, 
on  or  about  March  25,  1946,  demanded  and  secured 
from  the  respondent  an  extension  and  renewal  of 
said  collective  bargaining  contracts  heretofore  en- 
tered into  and  existing  as  aforesaid.  At  the  time  of 
the  execution  of  said  extension  and  renewal  of  con- 
tracts, A.F.L.  was,  and  now  is,  the  lawful  and  legal 
representative  of  said  respondent's  employees  cov- 
ered by  said  contract.  If  A.F.L.  had  not  demanded 
and  secured  said  contracts,  as  aforesaid,  said  em- 
ployees would  have  been  without  representation  of 
any  kind  and  unable  to  bargain  collectively  with 
their  employer.  Since  said  Decision  and  Order  of 
October  12,  1945,  and  to  the  present  time,  a  period 
of  almost  two  years,  the  Board  has  failed  to  deter- 
mine and  certify  any  other  bargaining  agency  of 
said  employees,  and,  unless  i^.F.L.  is  allowed  to 
continue  to  enforce  its  contract  with  said  respondent 
and  to  secure  further  contracts  if  need  be,  said 
employees  will  be  without  representation  and  the 
process  of  collective  bargaining  will  be  foreclosed. 

V. 

The  contention  of  the  Board  that  the  filing  and 
pendency  of  a  petition  for  certification  halts  the 
process  of  collective  bargaining  and  forecloses  a 
continuation  of  the  relationship  between  the  em- 
ployer and  the  Union  necessarily  results  in  a  hiatus 
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in  said  process.  In  the  instant  action,  said  hiatus 
lias  now  continued  for  almost  two  years  and  still 
continues.  Nothing  contained  in  the  National  La- 
bor Relations  Act  provides  that  the  filing  of  a  pe- 
tition for  certification  thus  forecloses  collective  bar- 
gaining and  affords  to  a  recalcitrant  employer  the 
opportunity  to  evade  or  destroy  the  collective  bar- 
gaining obligation.  Notwithstanding  the  provisions 
of  the  National  Labor  Relations  Act,  and  notwith- 
standing the  practical  debacle  effected  upon  the  bar- 
gaining process  by  its  misinterpretation  of  the  Na- 
tional Labor  Relations  Act,  the  Board  would  pre- 
vent A.F.L.  from  continuing  the  existing  relation- 
ship and  would  divest  the  A.F.L.  of  its  contractual 
rights.  The  Board  would  thereby  work  a  retroac- 
tive destruction  of  collective  bargaining  for  the  past 
two  years  and  a  prospective  foreclosure  thereof  for 
an  indefinite  term  in  the  future. 

As  and  for  a  Second,  Further,  Separate  and  In- 
dependent Cause  of  Action  in  Intervention,  plain- 
tiffs in  intervention  allege: 


Plaintiffs  in  intervention,  hereinafter  referred  to 
as  A.F.L.,  hereby  refer  to  all  of  the  allegations,  of 
paragraphs  I,  II,  III  and  IV  of  the  First  Cause  of. 
Action  and  by  said  reference  hereby  incorporate  said 
allegations  herein  as  though  set  forth  in  full. 

n. 

In  the  event  that  a  filing  of  a  petition  for  certifi- 
cation prevents  the  continuation  of  collective  bar- 
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gaining  and  the  bargaining  relationship  between  the 
existing  bargaining  agency  and  the  employer,  col- 
lective bargaining  will  be  subjected  to  a  constant 
series  of  interruptions  as  well  as  to  the  incitement 
of  strikes  and  stoppages  of  work  contrary  to  the 
provisions  and  intent  of  the  National  Labor  Rela- 
tions Act.  In  the  event  that  such  construction  of 
the  Act  were  correct,  an  employer  would  be  freed 
completely  of  the  obligation  of  collective  bargaining 
by  the  filing  of  a  petition  by  a  rival  union.  Such 
an  interpretation  would  encourage  and  incite  inter- 
union  rivalry  and  the  filing  of  petitions  and  counter- 
l^etitions  by  competing  unions.  In  the  instant  case, 
such  a  ruling  has  so  incited  an  attempt  by  Food,  To- 
bacco, Agricultural  and  Allied  Workers  of  Amer- 
ica, C.I.O.,  to  destroy  the  collective  bargaining 
contracts  and  relationships  of  A.F.L.  in  the  can- 
ning industry. 

III. 

The  ruling  of  the  Board  that  the  existing  rela- 
tionship is  destroyed  by  the  filing  of  a  petition  for 
certification  subjects  the  canning  industry  of  Cali- 
fornia, in  particular,  to  dissension  and  discord  in 
perpetuity.  During  the  past  six  years  A.F.L.  and 
respondent  have  entered  into  collective  bargaining 
negotiations  and  consummated  collective  bargaining 
agreements  prior  to  March  of  each  year.  Due  to  the 
pressure  of  high  production  during  the  season,  it  is 
impossible  at  that  time  to  work  out  a  collective  bar- 
gaining contract,  and  it  has  therefore  been  the  prac- 
tice and  custom  of  the  industry  to  consummate  such 
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contract  prior  to  the  height  of  the  canning  season. 
In  the  event  that  a  petition  for  certification  could 
arrest  such  process  until  an  election  were  held  and 
the  Board  certified  a  collective  bargaining  agency, 
the  industry  would  be  subjected  to  endless  dissen- 
sion. A  rival  union  could  file  a  petition  at  any  time 
during  the  year;  an  election  could  only  be  held  dur- 
ing the  summer  months  when  the  canneries  were  all 
operating;  certification  could  be  delayed  by  objec- 
tions and  investigations  by  the  Board  and,  as  a 
consequence,  no  bargaining  agency  would  l^e  per- 
mitted to  function  during  the  actual  canning  sea- 
son. The  filing  of  such  petitions  could  be  repeated 
year  after  year  and  collective  bargaining  in  the 
industry  virtually  eliminated.  Such  prohibition  of 
collective  bargaining  in  the  canning  industry  over 
the  years,  with  the  consequence  of  disordered  in- 
dustrial relations  and  labor  unrest,  would  seriously 
jeopardize  one  of  California's  principal  industries. 
Notwithstanding  the  frustration  of  collective  bar- 
gaining hereinabove  described,  and  notwithstanding 
the  violation  of  the  purpose  and  provisions  of  the 
National  Labor  Relations  Act  thereby  effected,  the 
Board  has  attempted  herein  to  enforce  an  order 
bringing  about  these  very  results. 

As  and  for  a  Third,  Further,  Separate  and  In- 
dependent Cause  of  Action  in  Intervention,  Plain- 
tiffs in  Intervention  allege: 

I. 

Plaintiffs  in  Intervention,  hereinafter  referred 
to   as  A.F.L.,  hereby  incorporate   all   of  the   alle- 


158  National  Lal)or  Relations  Board,  vs. 

gations  of  j^aragraplis  I,  II,  III  and  TV,  of  the 
First  Cause  of  Action,  by  reference  herein  as  though 
said  allegations  were  herein  set  forth  in  full. 

II. 

The  National  Labor  Relations  Board,  hereinafter 
referred  to  as  the  Board,  has  heretofore  ruled  that 
an  employer  and  labor  organization  act  at  their 
peril  in  consummating  an  agreement  vrith  knowl- 
edge of  the  pendency  of  certification  proceedings 
before  the  Board.  Thereby  said  Board  has  ruled 
that  an  employer  and  labor  organization  which 
conclude  a  contract  during  the  period  in  which  a  pe- 
tition for  certification  by  a  rival  organization  is 
being  considered  by  the  Board  do  so  at  their 
peril  and,  in  the  event  the  rival  organization  makes 
an  ultimate  showing  of  majority  representation,  said 
contract  is  subject  to  defeasance. 

III. 

Following  the  first  election  on  October  17,  1945, 
in  the  above-entitled  matter,  which  said  election  was 
set  aside  on  February  15,  1946,  as  hereinabove  set 
forth  in  Paragraph  III  of  the  First  Cause  of  Action, 
said  Board  held  a  second  and  further  election  among 
the  members  of  the  California  Processors  &  Grow- 
ers, Inc.,  including  the  plant  of  respondent  at  Tur- 
lock,  California,  on  August  30,  1946.  In  said  elec- 
tion A.F.L.  received  16,262  votes,  and  F.T.A.-C.I.O. 
14,896.  Said  election  thereby  established  that  A.F.L. 
represented  a  majorit}'  of  the  employees  of  the  Call- 
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foriiia  Processors  &  Growers,  Inc.  Pursuant  to  the 
rule  heretofore  set  down  by  the  Board  that  the  par- 
ties enter  into  an  interim  collective  bargaining 
agreement  at  their  peril,  which  agreement  is  sub- 
ject to  defeasance  if  the  organization  does  not  rep- 
resent a  majority  of  the  employees,  but  subject  to 
confirmation  in  the  event  that  the  labor  organization 
does  represent  such  a  majority,  the  agreement  herein 
involved  was  affirmed  by  said  second  election  and, 
according  to  the  rule  of  the  Board,  is  valid.  Not- 
withstanding the  subsequent  validation  of  said 
agreement  by  said  election,  said  Board  does  now  un- 
lawfully attempt  to  invalidate  said  agreement. 

As  and  for  a  Fourth,  Further,  Separate  and 
Independent  Cause  of  Action  in  Intervention,  Plain- 
tiffs in  Intervention  allege: 

I. 

Plaintiffs  in  Intervention,  hereinafter  referred 
to  as  A.F.L.,  hereby  refer  to  all  of  the  allegations 
of  paragraphs  I,  II,  III  and  IV  of  the  First  Cause 
of  Action,  and  by  said  reference  hereby  incorporate 
said  allegations  herein  as  though  set  forth  in  full. 

II. 

The  Order  which  the  Board  seeks  to  enforce 
herein  provides  that  respondent  cease  and  desist 
from  recognizing  A.F.L.  or  giving  effect  to  its  con- 
tract unless  and  until  said  organization  shall  have 
been  certified  by  the  Board  as  the  representative 
of  the  employees  in  its  Turlock,  California,  plant. 
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III. 

Following  the  first  election  on  October  17,  1945, 
in  the  above-entitled  matter,  which  said  election  w^as 
set  aside  on  February  15,  1946,  as  hereinabove  set 
forth  in  paragraph  III  of  the  First  Cause  of  Ac- 
tion, said  Board  held  a  second  and  further  elec- 
tion among  the  members  of  the  California  Proc- 
essors &  Grrowers,  Inc.,  including  the  ])lant  of  re- 
spondent on  August  29  and  30,  1946.  The  matter 
of  the  certification  of  the  Union  receiving  the  ma- 
jority of  the  votes  cast  in  said  election  is  still  pend- 
ing before  the  National  Labor  Relations  Board.  The 
Board  should  render  such  certification  within  a  rea- 
sonably short  time.  Such  certification  should  cer- 
tainly be  forthcoming  prior  to  the  next  canning  sea- 
son. The  pendency  of  said  proceedings  renders  the 
determination  of  the  status  of  the  involved  contract 
academic  and  moot.  The  involved  contract  would 
in  any  event  operate  only  to  the  date  of  certifica- 
tion. Subsequent  to  certification,  the  involved  con- 
tract would  be  void  and  of  no  effect  in  the  event  that 
a  union  other  than  A.F.L.  were  to  be  certified. 
The  proceedings  of  the  Board  herein  to  determine 
the  status  of  the  involved  contract  prior  to  the  cer- 
tification now  pending  before  it  is  an  unnecessary 
expenditure  of  the  time  of  this  Honorable  Court. 
Notwithstanding  this  fact,  the  Board  has  invoked 
the  process  of  this  Honorable  Court  to  render  a 
decision  which,  as  hereinabove  set  forth,  cannot  af- 
fect any  live  and  existing  legal  issue  by  and  be- 
tween the  parties  and  would  therefore  be  moot  and 
academic. 
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Wherefore,  A.F.L.  prays  that  the  petition  for 
enforcement  of  an  Order  of  the  National  Labor  Re- 
lations Board  in  the  above-entitled  cause  be  dis- 
missed. 

Dated  this  6th  day  of  August,  1947. 

TOBRINER  &  LAZARUS. 
By  /s/  MATHEW  O.  TOBRIXER, 
1035  Russ  Building,  San  Francisco  4,  Calif.,  Attor- 
neys for  Intervenors. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Mathew  O.  Tobriner,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  one  of  the  attorneys  for  intervenors 
herein;  that  he  has  read  the  foregoing  Complaint 
in  Intervention  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  ovm  knowledge  except 
as  to  those  matters  therein  alleged  on  information 
and  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true;  that  he  makes  this  verification  on  be- 
half of  intervenors  for  the  reason  that  there  is  no 
officer  of  intervenors  in  the  City  and  County  of 
San  Francisco  authorized  to  verify  said  Complaint. 
/s/  MATHEW  O.  TOBRINER. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  August,  1947. 

[Seal]         /s/  ALFRED  D.  MARTIN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  Aug.  7,  1947. 
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Before  the  National  Labor  Relations 
Board,  Twentieth  Region 

Case  No.  20-C-1391 

In  the  Matter  of 

G.   W.   HUME    COMPANY   and   CALIFORNIA 
PROCESSORS   &  GROWERS,   INC., 
and 

FOOD,  TOBACCO,  AGRICULTURAL  &  ALLIED 
WORKERS  UNION  OF  AMERICA,  C.I.O., 
and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, A.  F.  OF  L.,  and  CALIFORNIA  STATE 
COUNCIL  OF  CANNERY  UNIONS,  A.  F. 
OF  L., 

Parties  to  the  Contract. 

Pursuant  to  notice,  the  above-entitled  matter 
came  on  for  hearing  at  10 :00  a.m. 

Before:  Howard  Myers,  Esq., 
Trial  Examiner. 

Appearances : 

John  Paul  Jennings,  Esq.,  San  Francisco,  Cali- 
fornia, appearing  on  behalf  of  the  National  Labor 
Relations  Board. 

.  Gladstein,  Andersen,  Resner,  Sawyer  &  Edises,  by 
Bertram  Edises,  Esq.,  appearing  on  behalf  of  Food, 
Tobacco,  Agricultural  &  Allied  Workers  Union  of 
America,  CIO. 
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Paul  St.  Sure,  Esq.,  Financial  Center  Building, 
Oakland,  California,  appearing  on  behalf  of  Cali- 
fornia Processors  &  Growers,  Inc.,  and  G.  \Y.  Hume 
Company. 

James  R.  Agee,  Esq.,  Financial  Center  Building, 
Oakland,  California,  appearing  on  behalf  of  Cali- 
fornia Processors  &  Growers,  Inc.,  and  G.  W.  Hume 
Company. 

Tobriner  &  Lazarus,  by  Mathew  O.  Tobriner,  Esq., 
1035  Russ  Building,  San  Francisco,  California,  ap- 
pearing on  behalf  of  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  A.  F.  of  L.,  and  California  State  Coun- 
cil of  Cannery  Unions,  A.  F.  of  L.,  Parties  to  the 
contract.  [2*] 

PROCEEDINGS 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
ceed, gentlemen? 

I  would  like  to  announce  that  this  is  a  formal 
hearing  before  the  National  Labor  Relations  Board 
in  the  matter  of  G.  W.  Hume  Company  and  Cali- 
fornia Processors  &  Growers,  Inc.,  and  Food,  To- 
bacco, Agricultural  &  Allied  Workers  Union  of 
America,  CIO,  and  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  APL,  and  California  State  Council  of 
Cannery  Unions,  AFL,  Parties  to  the  Contract,  be- 
ing Case  No.  20-C-1391. 

The  Trial  Examiner  appearing  for  the  National 
Labor  Relations  Board  is  Howard  Myers. 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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Will  counsel  or  representatives  of  the  parties 
please  state  their  appearances  for  the  record? 

Mr.  Jennings:  John  Paul  Jennings  for  the  Na- 
tional Labor  Relations  Board. 

Mr.  Edises:  Bertram  Edises,  of  the  firm  of  Glad- 
stein,  Andersen,  Resner,  Sawyer  &  Edises,  for  FTA- 
CIO. 

Mr.  St.  Sure :  Paul  St.  Sure  and  James  R.  Agee 
for  the  California  Processors  and  Growers  and  the 
G.  W.  Hume  Company. 

Mr.  Tobriner:  Tobriner  &  Lazarus  by  Mathew 
O.  Tobriner,  for  the  AFL. 

Trial  Examiner  Myers :     Does  anybody  else  want 
their  appearances  noted  on  the  record?  [4] 
(No  response.) 

Trial  Examiner  Myers :  I  would  like  to  announce 
further  that  the  official  reporter  makes  the  only 
official  transcript  of  the  proceedings.  Citations  in 
briefs  or  arguments  based  upon  the  record,  directed 
to  the  Trial  Examiner  or  to  the  Board,  must  cite 
the  official  transcript  in  all  references  to  the  rec- 
ord. The  Board  will  not  certify  any  transcript  other 
than  the  official  transcript  for  use  in  any  court 
litigation. 

It  may  become  necessary  to  make  corrections  in 
the  record  during  the  hearing.  If  so,  the  party  de- 
siring the  correction  will  submit  the  suggested  cor- 
rection to  the  other  party  or  parties  in  w^riting. 
When  this  has  received  their  written  approval,  it 
will  be  submitted  to  the  Trial  Examiner.  In  the 
event  tlie  ])arties  are  unable  to  agree  upon  proposed 
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corrections,  the  Trial  Examiner  will  then  consider 
motions  to  correct  the  record  or  may,  upon  his  own 
motion,  order  certain  corrections  made.  If  the  par- 
ties have  been  unable  to  agree  upon  such  corrections 
before  the  close  of  the  hearing  but  have  entered 
into  a  stipulation  concerning  such  matters  after  the 
close  of  the  hearing  but  before  the  transfer  of  the 
case  to  the  Board,  such  stipulations  or  motions 
should  be  addressed  to  the  Trial  Examiner  in  care  of 
the  Chief  Trial  Examiner  in  Washington.  After  the 
transfer  of  the  case  to  the  Board,  all  such  com- 
munications should  be  directed  to  the  Board  itself. 

Concise  statements  of  reasons  for  motions  or  ob- 
jections will  be  permitted,  but  the  Trial  Examiner 
may  go  "off  the  record"  for  the  purpose  of  hearing 
extended  argument.  "Oft  the  record"  discussion  or 
argument  will  not  be  included  in  the  official  tran- 
script unless  an  order  to  that  effect  be  made  by  the 
Trial  Examiner,  either  upon  the  request  of  any  of 
the  parties  or  upon  his  own  motion.  All  requests  to 
go  off  the  record  are  to  be  directed  to  the  Trial  Ex- 
aminer and  not  to  the  official  reporter. 

The  Trial  Examiner  will  allow  an  automatic  ex- 
ception to  all  adverse  rulings,  and  upon  appropriate 
order  an  objection  and  exception  will  be  permitted 
to  stand  to  an  entire  line  of  questioning. 

Five  copies  of  all  pleadings  submitted  during  the 
hearing  are  to  be  filed  with  the  Trial  Examiner.  All 
exhibits  offered  in  evidence  shall  be  in  duplicate. 

At  the  close  of  the  hearing,  the  Trial  Examiner 
will  expect  counsel  to  argue  orally,  during  which 
argument  the  Trial  Examiner  will  feel  free  to  dis- 
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cuss  with  and  ask  questions  of  the  counsel  with  re- 
spect to  their  contentions  as  to  the  issues  of  facts 
and  the  legal  principles  involved. 

The  oral  argument  will  be  part  of  the  stenographic 
report  of  the  hearing.  Any  party  shall  be  entitled, 
upon  request  made  before  the  close  of  the  hearing, 
to  file  a  brief  with  the  Trial  Examiner,  within  five 
days  of  the  close  of  the  hearing.  [6]  Five  copies  of 
such  briefs  shall  be  directed  to  the  Trial  Examiner 
in  care  of  the  Chief  Trial  Examiner  in  AYashington. 

During  the  course  of  the  hearing,  the  Trial  Ex- 
aminer will  undoubtedly  ask  questions  of  the  vari- 
ous witnesses.  The  Trial  Examiner  wants  counsel 
to  feel  free  to  object  to  any  of  his  questions,  if  they 
think  the  questions  are  improper,  in  the  same  man- 
ner, and  with  the  same  freedom,  as  if  the  questions 
were  propounded  by  counsel. 

The  parties  might  think  that  five  days  to  file  a 
brief  after  the  close  of  the  hearing  is  not  sufficient 
time,  because  they  might  not  get  the  record  within 
the  five  days.  I  would  like  to  announce  that  if  any  of 
the  parties  are  considering  filing  briefs  with  me, 
they  should  discuss  the  matter  of  expediting  the  de- 
livery of  the  record  with  the  official  reporter. 

You  may  proceed,  Mr.  Jennings. 

Mr.  Jennings:  Mr.  Examiner,  at  this  time  T 
should  like  to  offer  in  evidence  the  original  docu- 
ments in  this  proceeding,  and  ask  that  they  be  given 
the  following  designations: 

The  original  of  the  Fourth  Amended  Charge, 
Board's   Exhibit   1    (a);    the    original    Complaint, 
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Board's  Exhibit  1  (b)  ;  the  original  of  the  Notice  of 
Hearing,  Board's  Exhibit  1  (c)  and  the  Affidavit  of 
Service  of  Notice  of  Hearing  and  Complaint, 
Board's  Exhibit  1  (d). 

As  Board's  Exhibit  1  (e),  the  original  of  the  An- 
swer of  the  G.  W.  Hume  Company  and  California 
Processors  &  Growers,  Inc. 

As  Board's  Exhibit  1  (f),  the  original  of  the  An- 
swer  filed    by   the    International    Brotherhood    of 
Teamsters,   Chauffeurs,  Warehousemen   and  Help- 
ers of  America,  AFL,  and  California  State  Council 
of  Cannery  Unions,  AFL. 

As  Board's  Exhibit  1  (g),  the  original  of  the  Mo- 
tion to  Dismiss  filed  by  the  organizations  last  re- 
ferred to. 

Trial  Examiner  Myers:  Do  you  offer  those  pa- 
pers in  evidence? 

Mr.  Jennings:  Yes,  I  am  offering  them  at  this 
time. 

Trial  Examiner  Myers:  Is  there  any  objection, 
gentlemen  I 

Mr.  St.  Sure:     We  have  no  objection. 

Mr.  Edises:     No  objection. 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  papers  will  be  received  in  evidence.  I  will 
ask  the  Reporter  to  please  mark  them  1  (a)  through 
1  (g)  respectively. 

(The  documents  referred  to  were  marked 
Board's  Exhibits  Nos.  1  (a)  through  1  (g) 
and  were  received  in  evidence.) 
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Mr.  Jennings:  Mr.  Examiner,  I  might  call  your 
attention  to  two  things  in  connection  with  the  docu- 
ments filed  by  Mr.  Tobriner  on  behalf  of  the  Team- 
sters Union.  There  is  no  motion  to  intervene  as  yet 
filed  by  that  organization,  and  I  have  [8]  something 
to  say  when  that  motion  to  intervene  is  made. 

Trial  Examiner  Myers:  You  mean  the  motion 
by  the  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  to  inter- 
vene ? 

Mr.  Jennings:     That  is  correct,  Mr.  Examiner. 

Mr.  Tobriner:  They  are  parties  to  the  dispute, 
as  I  understand  it.  They  are  certainly  named  in  the 
caption,  Mr.  Jennings. 

Mr.  Jennings :  I  may  as  well  say  at  this  time,  as 
I  have  told  Mr.  Tobriner,  that  they  are  in  the  case 
for  a  limited  purpose.  I  would  object  to  their  par- 
ticipating fully  in  the  case,  other  than  as  their  in- 
terests may  appear. 

Mr.  Tobriner:     May  I  be  heard  on  that  matter? 

Trial  Examiner  Myers:  We  will  cross  that 
bridge  when  we  get  to  it,  Mr.  Tobriner. 

Mr.  Tobriner:  That  is  a  rather  novel  position 
for  counsel  for  the  Board  to  take.  I  want  the  rec- 
ord to  show  that  this  is  the  first  instance  we  have 
had  of  that  novelty.  Although  w^e  have  had  novel 
occasions  in  which  the  Board  counsel  has  taken  un- 
usual positions,  this  is  the  most  unusual. 

Mr.  Jennings:  We  have  discussed  this  matter 
previously,  Mr.  Examiner.  I  think  we  understand 
each  other's  position. 
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Trial  Examiner  Myers :  You  mean  you  have  dis- 
cussed it  with  counsel  before? 

Mr.  Jennings:     Yes.   [9] 

Mr.  Tobriner:  Just  a  minute.  Let  the  record 
show  I  never  heard  any  such  statement  by  counsel, 
that  we  were  in  the  case  only  for  a  limited  purpose 
and  that  we  had  to  file  a  motion  to  intervene. 

Mr.  Jennings:  In  any  event,  my  position  w^as 
and  still  is  that  I  think  the  Teamsters  are  here  for 
a  limited  purpose  only. 

Trial  Examiner  Myers:     That  is  your  position? 

Mr.  Jennings:  Yes,  and  I  am  prepared  to  argue 
it  when  the  occasion  arises. 

Trial  Examiner  Myers:  If  any  occasion  arises 
when  you  think  they  are  going  beyond  what  you 
think  is  a  limited  purpose,  I  will  hear  counsel  at 
that  time. 

Mr.  Jennings:     Thank  you. 

There  is  also  a  motion  to  dismiss  which  has  been 
filed  by  the  Teamsters  Union,  and  that  is  in  the 
files  now. 

Trial  Examiner  Myers:  Before  I  hear  the  mo- 
tion to  dismiss,  are  there  any  motions  addressed  to 
the  pleadings  outside  the  motion  to  dismiss  which 
was  filed  by  the  International  Brotherhood  of  Team- 
sters and  the  California  State  Council? 
(No  response.) 

Trial  Examiner  Myers :  Do  you  want  to  be  heard 
now  on  your  motion,  Mr.  Tobriner? 

Mr.  Tobriner:  Yes,  I  would  like  to  be,  Mr.  Ex- 
aminer, if  I  may.  [10] 
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Trial  Examiner  Myers:  AVait  until  I  read  the 
motion. 

Mr.  Tobriner:     Yes. 

Trial  Examiner  Myers:  Now  you  may  proceed, 
Mr.  Tobriner. 

Mr.  Tobriner :  The  motion  to  dismiss  filed  by  the 
parties  to  the  contract,  as  stated  in  the  caption, 
which  we  will  call  for  brevity  the  "APL",  rests 
upon  three  separate  and  independent  grounds,  each 
of  which,  we  think,  is  sufficient  to  sustain  a  motion. 
They  are  alternative  grounds. 

The  first  ground  relies  upon  the  fact  that  the  com- 
plaint on  file,  in  Paragraph  IX,  Page  7,  alleges  as 
follows : 

^'At  the  time  said  contract  was  executed,  the  Re- 
spondents knew  that  the  question  of  representation 
of  their  employees  was  still  pending  and  unresolved 
before  the  Board,  and  the  Respondents  knew  fur- 
ther that  the  Board  in  its  said  Supplemental  Deci- 
sion of  February  15,  1916,  had  expressly  provided 
that  while  the  question  of  representation  was  unre- 
solved, and  pending  a  new  election,  the  Respondents 
could  not  grant  exclusive  recognition  either  to  the 
F.T.A.-C.I.O.  or  to  the  A.  F.  of  L.^' 

Assuming  for  the  purposes  of  argument,  and  as- 
suming, as  the  complaint  states,  that  the  Board  pro- 
vided or  ruled  that  a  contract  could  not  be  entered 
into  between  the  AFL  and  the  employers — an  as- 
sumption which  I  do  not  think  is  founded  on  fact, 
but  still  making  that  assumption — if  that  [11]  were 
a  fact,  the  proper  tribunal  and  the  proper  agency 
for  the  relief  requested  by  the  Board  here  would  be 
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the  U.  S.  Circuit  Court  of  Appeals  for  the  Niuth 
Circuit.  If  an  order  has  been  made  by  the  Board, 
and  that  order  has  been  violated,  according  to  the 
Board's  position,  then  the  matter  is  one  of  enforce- 
ment only,  and  there  is  no  purpose  and  no  func- 
tion to  be  x3erformed  by  a  hearing  before  a  Trial 
Examiner.  The  proper  tribunal  would  be  the  Circuit 
Court  of  Appeals. 

So  much  for  the  first  ground.  That  assumes  that 
an  order  was  made  by  the  National  Labor  Relations 
Board. 

Returning  to  the  second  ground :  We  do  not  think 
any  such  order  was  made.  The  National  Labor  Re- 
lations Board  in  its  opinion  on  February  15,  1946, 
carried  certain  language.  The  only  order  made  at 
that  time — and  inspection  of  the  Supplemental  De- 
cision would  show  that,  and  I  shall  read  it  to  you — 
was  to  void  and  nullify  the  election. 

I  hold  in  my  hand  the  Supplemental  Decision  and 
Order  which  is  part  of  the  Board's  records,  being 
entitled  "Bercut-Richards  Packing  Company  and 
Cannery  and  Food  Process  Workers  Council  of  the 
Pacific  Coast  and  its  affiliated  Unions:  Food,  To- 
bacco, Agricultural  and  Allied  Workers  L^nion  of 
America,  CIO",  Case  No.  20-R-1414,  et  al. 

I  read  the  Order  in  that  case: 

''It  Is  Hereby  Ordered  that  the  elections  held 
from  October  11  to  December  20,  1945,  inclusive, 
among  the  [12]  employees  of  members  of  C.  P. 
&  G.  and  among  the  employees  of  the  Inde- 
pendent Companies  be,  and  they  hereby  are, 
vacated  and  set  aside". 
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That  is  the  sole  Order.  That  is  the  sole  Decree. 
There  is  nothing  in  this  decision  beyond  that  Order, 
so  far  as  an  Order  is  concerned.  There  is  langnage 
in  the  Decision.  Tliat  language  is  dicta;  the  lan- 
guage is  advisory.  It  attempts  to  set  forth  what  the 
rights  and  obligations  and  duties  of  the  parties  are, 
apart  from  the  setting  aside  of  the  election. 

If  it  is  to  be  claimed  that  some  of  the  language 
in  here  is  to  be  construed  as  an  order,  then  we  move 
to  dismiss,  upon  the  ground  that  we  never  were 
heard  upon  the  subject  matter  of  the  alleged  order. 
That  subject  matter  pertains  to  the  right  to  enter 
into  a  collective  bargaining  contract  sulisequent  to 
March  1,  1946.  No  hearing  was  ever  called  upon 
that  subject  matter,  no  notices  to  the  parties  was 
ever  given  that  the  subject  matter  would  be  con- 
sidered, no  charges,  no  complaints  were  ever  filed 
with  respect  to  it.  We  never  were  heard  upon  that 
subject  matter. 

So,  if  an  order  has  been  made  ordering  that  no 
contract  could  be  entered  into  after  March  1,  1946, 
we  have  not  been  heard.  Due  process  has  not  been 
afforded  to  us,  and  if  the  Board,  ex  parte  and  ex 
cathedra,  without  following  due  process,  has  made 
any  such  order  or  ruling,  then  we  are  here  to  say 
that  this  proceeding  should  not  go  ahead,  because 
we  have  not  been  heard. 

We  say  if  the  Board  is  to  take  the  position  that 
it  has  made  an  order  on  this  matter  ex  parte,  that 
the  Board  has  attempted  to  prejudge  this  case  with- 
out hearing  the  parties. 
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Trial  Examiner  Myers:  Where  do  you  get  the 
statement  that  the  Board  has  entered  an  order'? 

Mr.  Tobriner:  It  says  as  I  read  it  in  the  first 
instance,  in  the  complaint,  Paragraph  IX,  Page  7, 
reading  as  follows: — 

In  fact,  I  would  submit,  Mr.  Trial  Examiner,  that 
this  proceeding  is  based  upon  that  contention. 

Trial  Examiner  Myers:     Yes.   Go  ahead. 

Mr.  Jennings:  It  states:  "provided",  Mr.  Ex- 
aminer.  It  does  not  say  "ordered"  or  "dii'ected". 

Mr.  Tobriner:     Let  us  read  it. 

"At  the  time  said  contract  was — " 

Trial  Examiner  Myers:  What  you  meant  in  the 
complaint,  as  I  get  it,  was  that  it  be  "shouhl  not 
grant  exclusive"  instead  of  "could  not". 

Mr.  Tobriner :  It  goes  beyond  that,  Mr.  Trial  Ex- 
aminer, I  think. 

Mr.  Jennings:  I  intend  to  offer  the  Board's 
Order  in  evidence,  Mr.  Examiner. 

Mr.  Tobriner:  At  the  top  of  Page  7,  Mr.  Ex- 
aminer, it  says,  "At  the  time  said  contract  was 
executed — "  [14] 

Mr.  Jennings:  The  Board's  direction  of  elec- 
tions and  the  Supplemental  Decision  proba,bly  are 
matters  of  which  the  Board  could  take  judicial 
notice,  but  we  intend  to  offer  both  of  those  docu- 
ments. 

Mr.  Tobriner:     We  will  insist  upon  it. 

Trial  Examiner  Myers :     Go  ahead,  Mr.  Tobriner. 

Mr.  Tobriner:  On  page  7  of  the  Complaint  it 
says: 

"At  the  time  said  contract  was  executed,  the 
Respondents  knew  that  the  question  of  repre- 
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sentation  of  their  employees  was  still  pending 
and  unresolved  before  the  Board,  and  the  Re- 
spondents knew  further  that  the  Board  in  its 
Supplemental  Decision  of  February  15,  1946, 
had  expressly  provided  that  while  the  question 
of  representation  was  unresolved,  and  pending 
a  new  election,  the  Respondents  could  not  grant 
exclusive  recognition  either  to  the  F.T.A.-C.I.O. 
or  to  the  A.  F.  of  L." 

Certainly  the  purport  and  the  intention  of  that 
language,  by  the  use  of  the  word  "provided"  is 
"decided,"  "ruled"  or  "ordered."  Otherwise  it 
makes  no  sense.  In  other  words,  we  are  accused, 
because  we  have  entered  into  a  contract  with  the 
employer,  of  violating  the  Supplemental  Decision 
of  February  15th,  and  on  that  basis  this  case  is 
proceeding.  If  that  is  the  case,  we  have  not  been 
heard. 

As  a  third  and  final  gromid  for  our  motion  to 
dismiss,  we  think  that  the  interpretation  of  the 
Supplemental  Decision  upon  which  the  Board 
hinges  its  case  here  is  incorrect.  The  Regional  Office 
has  <3onstrued  that  section  of  the  opinion  as  a 
proviso  or  an  order,  and  we  think  that  that  does 
not  accord  with  the  law.  We  submit  the  Board 
lacked  jurisdiction  to  make  any  such  ruling.  They 
recognize  that  the  collective  bargaining  agency  for 
this  industry  and  for  the  employees  employed  in 
it,  for  nme  years  has  been  the  AFL.  All  of  the 
cases  hold  that  the  AFL  continues  to  act  as  a  bar- 
gaining agency  in  that  industry  unless  and  until  a 
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new  collective  bargaining  agency  has  been  certified 
to  take  its  place.  No  such  certification  has  ever 
taken  place.  No  other  bargaining  agency  has  ever 
legally  been  substituted  for  the  AFL.  Until  such 
time,  we  submit  we  have  the  full  right,  obligation 
and  power  to  enter  into  a  contract  with  the  em- 
ployers, and  the  employers  correspondingly  have 
the  obligation  and  duty  to  contract  with  us. 

So,  on  that  third  ground  we  likewise  submit  our 
motion  to  dismiss. 

Trial  Examiner  Myers :  Does  anybody  else  want 
to  be  heard,  either  on  behalf  of  or  against  the 
motion  ? 

Mr.  Jennings:  So  that  you  may  intelligently 
consider  it,  Mr.  Examiner,  I  should  like  at  this 
time  to  offer  in  evidence  the  documents  which  I  re- 
ferred to.  [16] 

As  Board's  Exhibit  2,  the  Decision  and  Direction 
of  Election  of  October  12,  1945. 

Trial  Examiner  Myers :  We  will  have  it  marked 
first.    Board's  Exhibit  2. 

(Thereupon,  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  2  for  iden- 
tification.) 

Mr.  Jennings:  As  Board's  Exhibit  3,  the  Sup- 
plemental Decision  and  Order  of  Februaiy  15,  1946. 
I  have  additional  copies,  if  anyone  desires  them. 

(Thereupon,  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  3  for  iden- 
tification.) 
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Trial  Examiner  Myers:  Does  anybody  want  to 
be  heard  in  favor  of  the  motion? 

Mr.  Jennings:  I  shonld  like  to  say  this,  Mr. 
Examiner,  and  state  briefly  the  Board's  position. 

Trial  Examiner  Myers :  You  are  going  to  oppose 
the  motion? 

Mr,  Jennings:     Yes. 

Trial  Examiner  Myers :  Does  anyl)ody  else  want 
to  be  heard  in  favor  of  it? 

Mr.  St.  Sure:  I  would  like  to  be  heard,  not  in 
favor  of  the  Union's  motion  particularly,  but  the 
Answer  that  has  been  filed  on  behalf  of  the  em- 
ployers in  this  case  asks  for  a  dismissal  of  the 
Complaint  which  is  on  file  herein. 

The  position  of  the  employers  in  some  degree 
parallels  that  of  the  Union  in  its  motion  to  dismiss, 
in  that  it  is  our  view  that  the  Board's  proceeding 
in  this  particular  situation  is  ap]jarently  based 
upon  the  theory  that  the  National  Labor  Relations 
Board,  in  its  order  setting  aside  the  election,  like- 
wise established  rules  for  operation  of  the  canneries 
and  the  bargaining  unit  and  the  collective  bargain- 
ing representatives  of  the  emjjloyees.  Indeed,  as 
Mr.  Tobriner  has  pomted  out,  the  complaint  on  file 
goes  so  far  as  to  charge  that  the  parties,  including 
the  respondent  Companies,  knew  that  the  Board 
had  expressly  provided  that  the  relationship  that 
we  had  had  over  a  period  of  many  years  should  in 
effect  be  discontinued.  That  is  a  rough  paraphrase 
of  the  langTiage. 

Certainly  the  specific  language  which  Mr.  To- 
briner has  quoted  does  point  up  the  theory  not  only 
of  the  Regional  Board  on  the  filing  of  this  com- 
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plaint  with  the  National  Board,  but  the  National 
Board's   own   declarations  through   the   press   and 
otherwise,  that  they  have  in  some  fashion  made  an 
order  which  is  binding  upon  the  parties  with  rela- 
tion to  the  bargaining  rights,  pending  an  election. 
Not  only  do  we  believe  that  that  position  is  un- 
sound and  erroneous  and  contrary  to  law,  but  we 
believe,  in  addition  to  that,  the  statement  of  Mr. 
Herzog,   the   Board   Chairman,    officially   speaking 
for  the  Labor  Board,  expressly  refutes  that  theory. 
Trial  Examiner  Myers:     "VVliere  is  that? 
Mr.  St.  Sure:     On  the  25th  of  February. 
Trial  Examiner  Myers:     I  mean,  is  it  stated  in 
the  Supplemental  Decision  of  the  Board? 

Mr.  St.  Sure:  No.  It  is  stated  in  a  letter  which 
Mr.  Herzog,  as  Chairman  of  the  Board,  wrote  to 
Congressman  Anderson  in  response  to  a  letter  of 
Mr.  Anderson.  I  would  like  to  refer  briefly  to  that 
exchange  of  letters. 

On  the  25th  of  February,  Congressman  Anderson 
addressed  a  letter  to  Mr.  Herzog,  which  I  shall  read 
in  part: 

"Tlie  Board's  decision  of  February  18th,  set- 
ting aside  last  October's  election  which  was  held 
to  establish  an  exclusive  bargaining  agent  for 
the  cannery  workers  in  California,  reads  in 
part  as  follows: 

"  'The  employers  may  not,  j^ending  this  (a 
new  election)  give  preferential  treatment  to 
any  of  the  labor  organizations  involved,  al- 
though they  may  recognize  each  one  as  the  rep- 
resentative of  its  members.'  " 
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Congressman  Anderson  requested  that  the  Board 
consider  the  effect  of  that  language  and  modify  it. 
On  the  27th  of  February,  Mr.  Herzog  replied  to 
Congressman  Anderson  upon  the  letterhead  of  the 
National  Labor  Relations  Board,  and  signed  the 
letter  ''Paul  M.  Herzog,  Chairman." 

I  will  have  a  photostat  available  of  the  original, 
if  there  is  any  question  about  its  authenticity. 

In  that  letter  to  Congressman  Anderson,  Mr. 
Herzog  had  the  following  to  say: 

"I  hasten  to  rei)ly  to  your  letter  of  February 
25  with  reference  to  the  difficult  situation  faced 
by  the  California  cannery  industry.  My  col- 
leagues and  I  realize  that,  unless  those  unions 
were  willing  to  exercise  self-restraint,  some  of 
these  problems  might  arise  as  a  result  of  our 
recent  decision  setting  aside  the  October  elec- 
tions. I  am  sure,  however,  that  you  would  not 
have  wanted  the  Borad  to  reach  any  decision 
other  than  that  which  a  majority  of  us  thought 
was  required  as  a  matter  of  good  conscience 
imder  the  law. 

"The  language  in  the  opinion  to  which  you 
allude  was  simply  a  declaration  of  the  law  as 
we  see  it  and  as  the  Courts  have  interpreted  it. 
It  is  true  that  the  Board  could  not  and  did  not 
order  the  employers  to  take  or  refrain  from 
taking  any  particidar  action  in  this  represen- 
tation case  in  the  same  sense  that  it  would  have 
had  power  to  do  so  in  an  unfair  labor  practice 
proceeding.  We  nevertheless  considered  it  our 
duty  to  call  the  parties'  attention  to  their  rights 
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and  obligations  under  the  law,  so  that  they 
might  govern  their  conduct  accordingly  be- 
tween now  and  the  time  a  new  election  can  be 
conducted.  It  would  certainly  have  been  less 
fair  to  say  nothing  on  the  subject,  and  then  to 
take  action  against  the  employers  later,  if  they 
engage  in  the  conduct  which  we  believe  would 
be  unlawful.  It  certainly  will  not  be  the  Board's 
fault  if  either  or  both  labor  organizations  see 
fit  to  try  to  force  the  employers  into  a  situation 
which  may  require  them,  in  order  to  save  their 
crops,  to  disregard  their  obligations  under  the 
National  Labor  Relations  Act. 

"You  may,  therefore,  wish,  perhaps  with 
other  members  of  the  California  Delegation,  to 
call  upon  either  or  both  of  the  competing  labor 
organizations" — and  so  on. 

The  balance  of  the  letter  has  to  do  with  the  re- 
quest the  Congressman  made  for  some  action. 

As  I  read  that  letter,  and  as  the  canners,  the  em- 
ployers read  that  letter,  Mr.  Herzog,  as  Chainnan 
of  the  Board,  has  spelled  out  what  we  believe  the 
fact  to  be,  that  the  Board,  in  this  so-called  "Sup- 
plemental Decision  and  Order"  setting  aside  the 
election,  did  no  more  than  express  its  opinion,  what 
it  thought  the  law  might  be  in  the  event  the  proper 
proceedings  were  had  and  the  Courts  followed  the 
judgment  of  the  Board. 

Without  commenting  on  the  rather  amazing 
statement  of  Chairman  Herzog  that  it  would  not 
be  the  Board's  fault  if  the  labor  unions  pressure 
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the  employer  into  doing  this  or  that  thing,  we  cer- 
tainly have  the  view  and  feel  that  we  are  obligated 
under  the  law  to  act  upon  the  situation  and  the 
conditions  as  we  find  them,  and  not  upon  the  Board's 
expressed  advice  in  a  given  situation,  before  such 
time  as  the  Board's  theory  of  the  law  and  its  in- 
terpretation can  be  tried  out  and  a  proper  hearing 
had.  [21] 

Again  the  letter  goes  on  to  say,  in  comiection  with 
another  matter,  the  matter  of  the  right  of  the  em- 
ployers to  deal  at  a  particular  time: 

"We  do  not  see  how  we  can  modify  the  recent 
decision  as  you  suggest,  so  as  to  expressly 
authorize  the  C.  P.  &  G.  to  renew  the  old  con- 
tract with  the  AFL  in  its  present  form.  It 
should  be  remembered  that  a  closed  shop  agree- 
ment is  only  valid  under  Section  8(3)  of  the 
Act  if  it  is  made  with  a  labor  organization 
which  represents  a  majority  of  the  employees 
when  made  .   .   ." 

The  "when  made"  is  underlined,  and  was  under- 
lined by  Mr.  Herzog.  That  is  a  quotation  from  the 
Act  itself,  but  the  underlining  is  Mr.  Herzog 's 
underlining. 

"...  One  could  hardly  say  that  the  A.  F. 
of  L.  Union  surely  does  represent  such  a  ma- 
jority as  of  March  1946,  in  view  of  the  con- 
tinued pendency  of  the  Board's  election  case 
and,  indeed,  of  the  results  of  the  very  election 
that  was  set  aside." 


C.  W.  Hume  Company,  et  al.  l^'l 

It  seems  to  us  again  that  Mr.  Herzog  there  is 
interpreting-  the  Act  as  he  sees  it,  underlining  the 
expression  "when  made,"  and  certainly  the  em- 
ployer has  not  only  the  right  but  the  obligation,  in 
following  the  terms  of  the  Act  itself,  to  take  into 
account  the  language  which  Mr.  Herzog  refers  to, 
and,  as  the  Board  itself  suggests,  it  might  be  diffi- 
cult to  say  as  of  the  date  that  elections  were  held 
in  the  canneries  and  elections  subsequently  set 
aside,  that  the  AFL  had  a  majority  at  that  time. 
Certainly  it  ill  behooved  the  Board  to  say  that  as 
of  any  other  time  the  employer  is  not  either  ex- 
pected to  or  required  to  determine  under  the  Act, 
and  to  act  in  accordance  with  his  determination 
that  a  majority  may  exist  as  to  one  labor  organiza- 
tion or  another. 

In  other  w^ords,  we  feel  that  until  and  unless 
there  has  been  a  hearing  and  a  determination  by 
way  of  a  change  in  collective  bargaining  representa- 
tives, that  we  are  not  only  not  violating  the  law  in 
continuing  our  relationship  with  the  AFL,  but  in- 
deed, that  we  would  ])e  violating  the  law  if  we 
failed  to  continue  that  condition  and  that  situation. 

Under  all  of  the  circumstances — this  is  rather  an 
informal  method  of  presenting  a  motion  to  dismiss 
— but,  we  do  feel  that  the  Board  has  been,  shall  we 
say,  "playing  labor  politics"  at  the  expense  of  the 
employers,  of  the  agriculturists  of  this  State,  in  this 
proceeding,  and  that  we  are  now  faced  with  further 
pressure  and  union  politics  in  connection  with  the 
Board's  action. 


182  National  Lai) or  Relations  Board,  vs. 

We  have  endeavored,  as  this  record  will  disclose, 
in  the  event  that  this  complaint  is  heard,  to  do  one 
thing,  to  operate  canneries  in  the  State  of  Cali- 
fornia. 

So  far  as  the  Board's  action  is  concerned,  it  has 
apparently  endeavored  to  maintain  a  theoretical 
right-of-way  without  regard,  we  contend,  either  to 
the  rights  of  the  workers  who  are  involved  here  or 
the  employers  who  are  under  the  obligation  to  their 
workers  and  to  the  growers  of  this  State  to  do  a 
job  of  processing  food. 

I  do  not  propose  to  make  any  further  speeches 
along  this  line,  but  I  do  want  the  Trial  Examiner 
to  have  in  mind  the  position  sincerely  taken  by  the 
employers  in  this  case,  and  I  do  not  intend  to  en- 
deavor to  try  our  position  on  the  basis  of  speech 
making.  But,  because  this  matter  has  such  a  far 
reachmg  effect  upon  not  only  the  labor  relationships 
in  the  canning  industry,  but  upon  the  food  supply 
of  this  country,  our  view  is  that  the  entire  back- 
ground ought  to  be  on  the  table  as  a  part  of  the 
record,  and  before  the  Trial  Examiner  at  this 
stage  of  the  proceeding. 

We  do  urge  that  the  complaint  be  dismissed  upon 
the  ground  that  there  is  no  basis  for  the  charge 
which  the  Board  as  received  and  which  it  makes 
against  the  employers  in  this  situation.  Indeed,  on 
the  contrary,  the  action  of  the  employers  which  the 
Board  is  attempting  to  ])rove  is  illegal,  as  a  matter 
of  fact  is  the  only  legal  thing  which  the  employers 
could  do  under  the  National  Labor  Relations  Act. 

Mr.  Jennings:     I  have  only  this  to  say,  Mr.  Ex- 
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aminer.  We  are  actually  arguing  the  merits  of  the 
case  on  the  motion  to  dismiss.  In  fact,  I  think  that 
is  what  we  were  doing.  I  would  prefer  to  argue  the 
merits  when  the  evidence  is  in. 

Mr.  St.  Sure :  May  I  ask  this  question,  Mr.  Trial 
Examiner?  [24] 

If  Mr.  Jennings  takes  the  position  that  we  are 
arguing  the  merits  on  this  motion  to  dismiss,  I  as- 
sume that  he  then  concedes  that  the  Board's  theory 
is  that  there  is  a  violation  of  an  order  which  told 
us  that  we  could  not  bargain. 

Mr.  Jennings:  I  am  ready  to  state  my  position 
now. 

Mr.  St.  Sure:     Pardon? 

Mr.  Jennings :  I  think  the  position  of  the  Board 
is  accurately  stated  in  the  letter  of  the  Chairman 
of  the  Board  which  Mr.  St.  Sure  read.  It  was  not 
an  order.  Obviously  the  decision  of  the  Board  in 
the  representation  case  is  not  an  order  within  the 
meaning  of  the  Act,  because  an  order  is  entered 
only  in  an  unfair  labor  practice  proceeding,  such 
as  the  present.  The  theory  of  the  comj)laint  is  that 
what  the  employers  did  was  a  violation  of  the  Act. 
That  is  what  is  before  your  Honor  for  decision. 

Trial  Examiner  Myers :  Does  anybody  else  want 
to  be  heard? 

Mr.  Edises:  Yes,  I  would  like  to  say  a  word, 
Mr.  Examiner. 

The  motions  made  by  the  Teamsters  and  by  the 
California  Processors  and  Growers  carefully  single 
out  a  portion  of  Paragraph  IX  of  the  complaint, 
and  carefully  overlook  the  real  heart  and  substance 
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of  that  section.  Paragraph  IX  states  that  on  or 
about  a  certam  date,  while  a  question  of  represen- 
tation was  still  pending  and  unresolved  before  the 
Board,  the  respondents  executed  an  agTeement  with 
the  AFL,  recognizing  the  AFL  as  the  exr-lusive  vej)- 
resentative  of  its  employees  at  the  Turlock  plant, 
and  requirmg,  as  a  condition  of  employment,  mem- 
bership in  the  AFL,  and  that  since  that  date  the 
respondent  has  enforced  and  given  effect  to  the  con- 
tract. 

It  further  states,  "At  the  time  said  contract  was 
executed,  the  Respondents  knew  that  the  question 
of  representation  of  their  employees  was  still  pend- 
ing and  unresolved  before  the  Board  ..." 

That  is,  in  my  opinion,  the  basis  of  the  cause  of 
action  here,  the  fact  that  there  was  a  pending  ques- 
tion of  representation  before  the  Board,  that  an 
election  had  been  held  which  showed  that  most  of 
the  workers  in  the  California  canneries  wanted  the 
F.T.A.-C.I.O.  as  their  collective  bargaining  repre- 
sentative, that  in  spite  of  that  evidence,  with  knowl- 
edge of  it,  the  employers  went  ahead  and  made  the 
exclusive  bargaining  and  closed  sho])  contract  which 
is  the  subject  of  complaint  here. 

Section  9  further  goes  on  and  states  that  in  addi- 
tion the  Board  expressly  provided  in  its  decision 
that  the  making  of  such  a  contract  would  be  illegal. 
That  language  can  be  regarded  as  sheer  surplusage 
for  purposes  of  this  case.  All  that  it  does  is  point 
up  the  factor  of  knowledge  on  the  part  of  the  em- 
ployers, which  would  indeed  be  presumed  from  the 
fact   of  theii'   ])articipation    in   the    representation 
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case,  and  from  the  fact  of  their  having  been  duly 
furnished  with  the  Board's  various  decisions  in 
that  case. 

The  point  is  further  made  by  the  Teamsters'  rep- 
resentative that  this  action  was  entirely  legal  for 
the  reason  that  the  AFL,  as  he  puts  it,  had  been 
the  bargaining  representative  for  nine  years.  This 
is  an  interesting  statement,  which  can  hardly  be 
explored  effectively  in  this  state  of  the  record  and 
in  the  absence  of  proof. 

I  want  to  assure  the  Examiner  that  the  proof 
will  show  what  common  experience  bears  out,  that 
the  "AFL,"  so-called,  is  not  one  single  entity  or 
even  one  harmonious  coalition  of  operating  unions. 
The  fact  of  the  matter  is  that  the  AFL  is  a  series 
of  diiferent  unions,  many  of  whom,  I  believe,  have 
been  known  to  engage  in  jurisdictional  disputes. 

The  record  will  show  in  this  case  that  the  Team- 
sters Union  vvere  strangers  to  this  whole  situation 
imtil  the  middle  of  the  year  1945,  and  that  the 
previous  collective  bargaining  representative  had 
not  been  the  Teamsters  at  all,  but  had  been  a  "Fed- 
eral Local,"  so-called,  of  the  American  Federation 
of  Labor. 

So,  even  if  there  were  such  a  thing  as  a  presump- 
tion of  continuing  representation  or  nuijority,  it 
could  not  possibly  have  any  application  in  the 
present  case.  [27] 

Thank  you. 

Mr.  Tobriner:  Mr.  Trial  Examiner,  if  I  may 
have  a  brief  moment  to  answer  and  to  comment 
upon  some  of  the  interesting  observations  made. 
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Mr.  Edises  has  stated  now  that  the  language  in 
the  complaint  on  page  7  is  to  the  effect  that  the 
Board  in  its  Supplemental  Decision  of  February 
14,  1946,  "had  expressly  provided,"  et  cetera,  is 
surplusage.  Indeed,  the  attorney  for  the  Board  has 
said  on  the  record  that  no  order  was  issued  in  the 
Supplemental  Decision  despite  the  language  em- 
ployed in  the  complaint. 

So  far  as  I  know  the  law — and  I  think  that  there 
are  myriads  of  cases  to  prove  it — when  surplusage 
is  complained  of  in  the  complaint,  it  should  go  out. 
I  do  not  think  there  is  much  question  about  that, 
Mr.  Trial  Examiner.  We  do  not  want  to  proceed 
in  this  case  on  language  that  we  think  means  some- 
thing and  which  counsel  says  does  not  mean,  accord- 
ing to  our  lights,  what  we  think  it  means.  He  says 
"provided"  does  not  mean  "ruled."  I  think  the 
dictionary  will  not  bear  out  his  contention,  and 
certainly  the  language  will  not  bear  out  his  con- 
tention. But,  in  any  event  F.T.A.  counsel  has  said 
it  is  surplusage,  and  the  Board  has  not  said  it  was 
not  surplusage.  So,  I  think  we  are  entitled  to  move 
to  strike. 

I  will  challenge  comisel  to  find  any  case  in  the 
books  of  California  or  any  other  of  the  47  states 
in  which  it  is  not  always  recognized  that  surplusage 
in  a  complaint  is  subject  to  a  motion  to  strike. 
Otherwise  we  will  proceed  here  on  two  different 
dual  theories,  because  we  w^ill  have  to  try  to  protect 
ourselves  against  the  complaint  as  we  read  it  and 
as  the  Judge  would  look  at  it. 
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Trial  Examiner  Myers:  Mr.  Edises  said  that 
those  words  were  surplusage  in  the  Supplemental 
Decision  of  the  Board.  He  did  not  say  they  were 
surplusage  in  the  complaint. 

Mr.  Jennings:  I  can  say,  as  far  as  the  Board 
is  concerned,  we  consider  that  the  language  quoted 
in  the  complaint  is  not  surplusage.  I  would  say 
this:  I  think,  without  the  existence  of  the  facts 
alleged  in  that  portion  of  the  complaint,  a  violation 
would  exist  merely  by  reason  of  the  fact  that  a 
contract  was  signed  during  the  pendency  of  the 
representation  case. 

Trial  Examiner  Myers:  You  mean  that  it  is 
your  contention  that  even  if  the  Board  did  not  make 
those  statements  in  its  decision,  the  entering  into 
of  the  contract 

Mr.  Jennings:  Would  still  be  a  violation.  That 
is  correct,  Mr.  Examiner. 

Mr.  Tobriner:  I  understood  Mr.  Edises  to  say 
that  this  language  was  surplusage.  In  fact  he  read 
this  language,  Mr.  Trial  Examiner. 

Mr.  Edises:     May  I  repeat  what  I  said? 

Trial  Examiner  Myers:  Just  repeat  what  you 
said.  [29] 

Mr.  Edises :  I  simply  want  to  straighten  out  Mr. 
Tobriner,  who  apparently  has  the  faculty  of  se- 
lective deduction. 

Trial  Examiner  Myers:     Now,  wait  a  minute. 

Mr.  Tobriner:  If  Mr.  Edises  is  going  to  correct 
that  statement,  may  I  ask  that  he  not  throw  any 
bombs  over  this  way.  Let  us  get  the  record 
straight. 
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Mr.  Edises:  I  left  my  bombs  in  the  anteroom, 
Mr.  Examiner. 

Trial  Examiner  Myers:     Go  ahead. 

Mr.  Edises:  What  I  said  \Yas  that  this  par- 
ticular language  was  not  necessary  to  a  statement 
of  a  cause  of  action,  that  the  provisions  which  were 
overlooked  and  ignored  in  effect  by  counsel  for  the 
moving  parties  in  and  of  themselves  stated  a  cause 
of  action. 

Mr.  Tobriner:  Mr.  Trial  Examiner,  simply  to 
clear  that  up,  in  our  Code  it  says  that  surplusage 
consists  of  unnecessary  allegations. 

So,  I  think  my  statement  on  tlie  record  was  cor- 
rect. However,  Board  counsel  does  not  agreed  with 
F.T.A.  counsel,  evidently.  Board  counsel  merely 
wants  to  change  the  meaning  of  the  word  "pro- 
vided". I  think  that  should  be  amended  on  its 
face,  then,  so  we  would  know  what  we  are  talking 
about. 

Trial  Examiner  Myers:  Have  you  a  motion  to 
amend  1 

Mr.  Jennings:  No,  Mr.  Examiner.  I  am  satis- 
fied. 

May  I  ask  whether  Board's  Exhibits  2  and  3 
have  been  received  in  evidence? 

Trial  Examiner  Myers:  Is  there  any  objection 
to  these  papers  going  into  evidence? 

Mr.  Tobriner:     No  objection. 

Mr.  Jennings :  May  it  be  stipulated  by  all  coun- 
sel that  their  clients  received  copies  of  those  docu- 
ments ? 

Mr.  Edises:     So  stipulated. 

Mr.  Tobriner:     So  stipulated. 
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Mr.  St.  Sure:     Yes. 

Trial  Examiner  Myers:  Do  you  so  stipulated, 
Mr.  Tobriner? 

Mr.  Tobriner:     Yes. 

Trial  Examiner  Mj^ers:     And  you,  Mr.  Edises? 

Mr.  Edises:     So  stipulated. 

Mr.  Jennings :  That  is  from  the  Board  in  Wash- 
ington, and  on  or  about  the  date  the  decisions  were 
issued,  is  that  correct? 

Mr.  St.  Sure:    That  is  correct. 

Mr.  Edises:     That  is  correct. 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Myers:     Is  there  any  objection 
to  these  papers  going  into  evidence,  that  is,  Board's 
Exhibits  and  3  for  identification?  [31] 
(No  response.) 

Trial  Examiner  Myers:  Hearing  no  objection, 
the  papers  are  received  in  evidence,  and  I  will  ask 
the  Reporter  to  please  mark  them  Board's  Exhibits 
2  and  3  respectively. 

(The  documents  heretofore  marked  Board's 
Exhibits  Nos.  2  and  3  respectively  for  iden- 
tification were  received  in  evidence.) 

Trial  Examiner  Myers :    Does  anybody  else  Avant 
to  be  heard  on  the  motion  to  dismiss? 
(No  response.) 

Trial  Examiner  Myers:  Hearing  none,  I  will 
deny  the  motion  at  this  time,  with  leave  to  renew. 
I  do  not  have  any  of  the  facts  before  me,  so  that  I 
can  pass  upon  the  motion.  That  is  why  I  feel  con- 
strained to  deny  it  at  this  time. 

Are  there  any  other  motions,  gentlemen? 
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Mr.  St.  Sure:  Before  we  proceed,  Mr.  Trial 
Examiner,  I  am  naturally  curious  about  the 
Board's  position  as  expressed  by  Mr.  Jennings, 
that  the  Teamsters  are  in  this  proceeding  for  a 
limited  purpose  only.  We  tind  them  quite  gener- 
ally in  this  proceeding  from  our  point  of  view, 
without  any  limitations  at  all.  We  would  like  to 
know  what  the  limitations  are  that  Mr.  Jennings 
has  in  mind,  so  that  we  will  know  how  to  proceed. 

Trial  Examiner  Myers:  Have  you  received  a 
copy  of  the  motion  to  dismiss  of  the  Teamsters  and 
the  California  State  Council?  [32] 

Mr.  St.  Sure:    Yes,  I  received  that. 

Trial  Examiner  Myers:  They  appear  here 
especially. 

Mr.  St.  Sure :  That  may  well  be,  but  they  likewise 
remain  as   parties  to  the  contract. 

Mr.  Tobriner:  They  likewise  appeared  especially 
for  the  purposes  of  the  motion,  and  they  likewise 
have  filed  an  answer.  Hence  the  motion  is  denied  for 
the  purposes  of  this  hearing,  we  are  now  in  here 
generally,  and  we  are  very  anxious  to  know  what  Mr. 
Jennings'  mysterious  notions  may  be. 

Trial  Examiner  Myers :  I  imagine  that  he  means 
that  if  he  wants  to  bring  in  some  matters  showing, 
as  he  says,  his  independence  of  8(1),  that  will  not 
affect  you.    That  only  goes  to  the  employer. 

Is  that  what  you  mean*? 

Mr.  Jennings:  That  is  one  of  the  things,  Mr. 
Examiner.  I  think  whatever  violations  of  the  Act 
were  committeed  by  the  Respondent  had  no  rela- 
tion to  the  contract  or  are  no  concern  of  the  Team- 
sters. 
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Trial  Examiner  Myers:  You  mean,  by  the 
emi)loyers  ? 

Mr.  Jennings:  By  the  employers,  that  is  right, 
and  that  Mr.  Tobriner's  legitimate  interest  is 
limited  to  the  defense  of  his  contract,  and  no  more. 

Trial  Examiner  Myers:  We  will  take  that  up 
when  the  time  comes. 

Is  that  all  right  with  you  gentlemen  ?  [33] 

Mr.  St.  Sure:    That  is  all  right  with  me. 

Mr.  Tobriner:  It  absolutely  makes  no  sense  to 
me,  Mr.  Trial  Examiner,  that  Mr.  Jennings  should 
be  in  here  telling  us  that  we  are  not  interested  in 
the  situation  in  some  form.  Unfortunately  or  for- 
tunately, we  are  most  interested  in  the  situation. 
Although  this  is  the  third  such  proceeding  that  I 
have  now  gone  through  with  respect  to  the  same 
essential  interests,  the  associate  counsel  with  Mr. 
Jennings  from  the  Regional  Office  have  not  yet 
seen  fit  to  tell  us  that  we  were  not  most  interested 
in  every  way.  They  have  never  made  this  state- 
ment before.     That  is  why  I  say  it  is  mysterious. 

Mr.  Jennings:  This  is  the  first  8(3)  case  we 
ever  had,  Mr.  Examiner,  independent  of  8(1). 

Mr.  Tobriner:  That,  Mr.  Jennings,  as  the  evi- 
dence undoubtedly  will  disclose,  involves  an  inter- 
pretation of  the  existing  contract,  which  the  Board 
recognized  to  be  valid.  Certainly  we  are  inter- 
ested in  that. 

Mr.  Jennings:  I  will  be  prepared  to  argue  the 
point  if  it  arises,  Mr.  Examiner. 

Trial  Examiner  Myers :  All  right.  We  will  wait 
until  you  make  some  objections,  and  then  I  will 
hear  counsel  on  that. 
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Mr.  Jennings:  I  should  like  to  call  the  Ex- 
aminer's attention  to  Paragraph  1  of  the  com- 
plaint, which  sets  out  certain  commerce  facts  as 
admitted.  [34] 

Trial  Examiner  Myers:     Admitted  by  whom? 

Mr.  Jennings:  Admitted  by  both  the  Company 
and  C.P.&G.  and  by  the  Teamsters;  by  all  parties. 

Trial  Examiner  Myers:    Very  well. 

Mr.  Jennings :  I  should  like  to  ask  a  stipulation 
by  all  parties  at  this  time  that  those  allegations  are 
correct,  and  ask  the  admission  of  the  Respondents 
that  they  concede  that  they  are  engaged  in  com- 
merce within  the  meaning  of  the  National  Labor 
Relations  Act. 

Trial  Examiner  Myers:  You  mean  the  Respond- 
ent employers? 

Mr.  Jennings:     Yes,  sir. 

Trial  Examiner  Myers:  Whether  they  are  en- 
gaged in  commerce? 

Mr.  Jennings:     That  is  right. 

Trial   Examiner  Myers:     Do   you   so   stipulate? 

Mr.  St.  Sure:     Yes. 

Trial  Examiner  Myers:  It  is  stipulated  by  the 
parties  that  the  Unions  are  labor  Unions  within 
the  meaning  of  the  Act. 

Mr.  Tobriner :  I  hate  to  do  so,  but  I  think  I  will 
be  constrained  to  recognize  that  the  FTA  is  a  labor 
organization. 

Mr.  Jennings :  I  was  going  to  request  that  stipu- 
lation. I  think  all  counsel  indicated  willingness  to 
stipulate  for  the  pur])ose  of  this  proceeding  that 
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the  organizations  named  in  Paragraph  3  are  labor 
organizations  within  the  meaning  of  the  Act. 

Trial  Examiner  Myers:  Do  you  so  stipulate, 
Mr.  Tobriner? 

Mr.  Tobriner:     I  so  stipulate. 

Trial  Examinei  Myers:     You,  Mr.  Jennings'? 

Mr.  Jennings:     I  so  stipulate. 

Trial  Examiner  Myers:     You,  Mr.  Edises? 

Mr.  Edises:     So  stipulated. 

Trial  Examiner  Myers :    You,  Mr.  St.  Sure  ? 

Mr.  St.  Sure:    Yes. 

Trial  Examiner  Myers:     Thank  you,  gentlemen. 

Is  there  anything  else? 

Mr.  Jennings:  May  it  be  stipulated  further  that 
the  Respondent  camiery  is  and  at  all  times  rele- 
vant in  this  proceeding  was  a  member  of  the  Cali- 
fornia Processors  and  Growers,  Inc.? 

Mr.  St.  Sure:     Yes. 

Mr.  Jennings:  Likewise  I  would  like  to  ask  a 
stipulation,  as  the  Board  has  previously  found, 
that  the  California  Processors  and  Growers  is  an 
employer  within  the  meaning  of  the  National 
Labor  Relations  Act. 

Trial  Examiner  Myers:  Do  you  so  stipulate, 
Mr.  St.  Sure? 

Mr.  St.  Sure:     I  do. 

Trial  Examiner  Myers:     You,  Mr.  Tobriner? 

Mr.   Tobriner:     Yes. 

Trial  Examiner  Myers:     You,  Mr.  Jennings? 

Mr.  Jennings:  So  stipulated.  We  so  allege  in 
our  complaint. 

Trial  Examiner  Myers:     You,  Mr.  Edises? 

Mr.  Edises:     Yes. 
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Trial  Examiner  Myers:  Are  there  any  other 
stipulations  or  concessions  that  you  want  at  this 
time,  Mr.  Jennings'? 

Mr.  Jennings:  I  wish  to  add  one  allegation  to 
the  complaint,  which  was  left  out  in  typing  and 
which  has  already  been  stipulated  to,  as  follows 

Trial  Examiner  Myers:  You  mean  you  want  to 
move  to  amend  the  complaint? 

Mr.   Jennings:     Yes,   Mr.   Examiner. 

Trial  Examiner  Myers:  Very  well.  Make  your 
motion. 

Mr.  Jennings:     To  add  this  paragraph 

Trial  Examiner  Myers:  What  should  it  be 
designated  as? 

Mr.  Jennings:  It  could  be  Paragra])h  III- A, 
coming  in  between  Paragraph  III  and  IV. 

That:  '''Food,  Tobacco,  Agricultural  and  Allied 
Workers  Union  of  America,  CIO,  herein  called  the 
^FTA-CIO',  and  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  AFL,  and  California  State  Council 
of  Cannery  Unions,  AFL,  herein  jointly  referred 
to  as  the  'AFL',  are  and  at  all  times  herein  alleged 
were  labor  organizations  within  the  meaning  of 
Section  2,  Subdivision  (5)  of  the  National  Labor 
Relations  Act. 

Trial  Examiner  Myers:  That  is  why  I  asked 
for  the  stipulation. 

Mr.  St.  Sure:     No  objection. 

Mr.  Edises:     No  objection. 

Trial  Examiner  Myers :  Very  well.  The  motion 
is  granted. 
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Mr.  Jennings:     May  this  be  off  the  record? 

Trial  Examiner  Myers:  Let  us  take  a  short  re- 
cess, instead  of  going  off  the  record.  That  will  give 
me  a  chance  to  read  the  pleadings. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
ceed, gentlemen? 

Mr.  Jennings:     Ready. 

Trial  Examiner  Myers:  Very  well.  Will  you 
call  your  first  witness? 

Mr.  Jennings:  Mr.  Examiner,  we  have  discussed 
off  the  record  with  counsel  the  method  which  we 
think  will  expedite  this  case  somewhat.  It  will 
require  a  departure  from  the  technical  niceties  of 
the  presentation  of  the  case,  in  that  I  will  in  effect 
be  offering  part  of  the  Respondents'  case,  and  I 
will  be  offering  in  effect  part  of  my  rebuttal  in 
connection  with  the  case  in  chief.  I  think  that  is 
the  only  way  this  case  can  be  actually  understood 
and  tried.  That  is,  I  could  technically  prove  the 
discharges,  and  they  could  come  in  and  prove  the 
contract,  and  then  I  could  come  back  and  prove 
the  other  things  in  connection  with  the  contract. 

I  would  prefer,  and  I  think  all  counsel  would 
prefer,  that  we  get  right  into  the  issues  of  the  case, 
instead  of  proceeding  in  that  fashion. 

Trial  Examiner  Myers:  There  will  be  no  objec- 
tion. 

Mr.  Jennings:  T  should  like  therefore  at  this 
time  to  offer — perhaps  it  ought  to  be  Resi)ond- 
ents' 
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Trial  Examiner  Myers :  If  you  are  going  to  offer 
any  papers,  you  had  better  offer  them  as  Board's 
Exhibits. 

Mr.  Jennings:     All  right. 

As  Board's  Exhibit  4(a)  a  copy  of  a  document 
entitled  "Collective  Bargaining  Agreement  Be- 
tween California  Processors  and  Growers,  Inc., 
and  The  American  Federation  of  Labor  and  Cali- 
fornia State  Council  of  Cannery  Unions  as  adopted 
June  10,  1941,  amended  January  26,  1942,  amended 
July  10,  1943",  with  this  stii:)ulation,  that  the  con- 
tract is  not  asserted  by  the  Respondent  employer 
to  be  a  closed  shop  contract,  that  it  does  not  re- 
quire employees  to  maintain  their  membership  in 
good  standing  in  the  contracting  union,  and  that 
the  contract  is  not  urged  as  a  defense  of  the  charge 
in  that  sense. 

Mr.  Tobriner:  We  certainly  do  not  stipulate 
to  any  such  characterization  of  the  contract  by 
counsel.  [39] 

Trial  Examiner  Myers:  Then  there  is  no  stipu- 
lation ? 

Mr.  Tobriner:  There  is  no  stipulation  whatso- 
ever on  that. 

Mr.  Jennings:  I  ask  that  as  an  admission  by 
counsel  for  the  Respondent  canners,  Mr.  Examiner. 

Trial  Examiner  Myers:     The  employer! 

Mr.  Jennings:     Yes,  Mr.  Examiner. 

Mr.  Tobriner:  I  object  to  any  admission  by  an 
employer  as  to  the  legal  effect  of  the  contract.  I  do 
not  see  how  counsel  can  tell  us,  learned  as  he  may 
be,  what  that  contract  provides.     That  is  a  matter 
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of  law  and  a  matter  we  want  to  be  beard  on,  as  a 
matter  of  fact.  The  contract  speaks  for  itself.  I 
mean,  that  much  we  can  agree  on.  The  contract 
can  go  in,  but  certainly  we  do  not  want  any  stipu- 
lation as  to  its  eifect,  or  admission. 

Trial  Examiner  Myers:  What  do  you  say,  Mr. 
St.  Sure? 

Mr.  St.  Sure:  At  several  stages  of  this  pro- 
ceeding, the  California  Processors  and  Growers 
have  indicated  their  position  with  regard  to  their 
interpretation  of  this  contract.  I  am  prepared  to 
state  what  that  interpretation  is. 

First,  in  so  far  as  the  green  book  contract  that 
Mr.  Jennings  has  offered,  the  contract,  in  a  pre- 
vious phase  of  this  proceeding,  in  the  Bercut-Rich- 
ards  case,  which  was  20-R-1414,  and  a  large  number 
of  other  numbers,  was  identified  and  described,  and 
it  was  there  indicated  that  the  green  book,  the 
printed  contract,  was  extended  by  an  exchange  of 
letters  in  the  form  in  which  it  appears  in  print, 
according  to  the  contention  of  the  AFL  and  the 
employers,  to  cover  the  period  to  March  1,  1946. 

In  addition  to  the  green  book  contract  and  the 
extension  by  letters  which  I  have  referred  to,  there 
have  been  modifications  of  that  contract  made  prior 
to  March  1,  1946,  in  the  following  respects. 

There  was  a  proceeding  before  the  War  Labor 
Board  involving  the  contract  and  some  of  its  con- 
ditions, and  that  proceedings,  although  started  in 
the  middle  of  1944  as  a  dispute  case,  did-  not  be- 
come final  until  May  or  June  of  1945,  at  which  time 
the    Order    of    the   National    War    Labor     Board 
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amending  or  directing  certain  changes  in  the  con- 
tract, was  made  a  part  of  the  contract.  That  is, 
both  by  an  exchange  of  letters  as  between  the  union 
and  the  employers,  those  amendments  were  ac- 
tually incorporated  in  the  green  book  and  were 
effective  after  that  time  and  over  a  retroactive  pe- 
riod as  determined  by  the  War  Labor  Board.  In 
addition  to  that,  the  contract  was  amended  as  of 
the  1st  of  November  of  1945  in  connection  with 
certain  negotiated  wage  changes.  Those  amend- 
ments were  incorporated  in  the  written  supplement 
to  the  contract  which  would  vary  the  terms  of  the 
green  book.  All  of  those  documents  that  I  refer 
to  will  be  available,  these  amendments,  changes  and 
extensions,  and  I  have  told  Mr.  Jennings  that  I 
will  supply  copies  for  the  record  if  numbers  may 
be  reserved.    I  do  not  have  them  here.  [41] 

As  to  the  position  of  the  employers  with  regard 
to  the  contract  itself,  it  has  been  our  position 

Trial  Examiner  Myers:  You  mean  the  green 
book  contract? 

Mr.  St.  Sure:  The  green  book  contract.  That, 
in  so  far  as  the  union  security  provisions  are  con- 
cerned, the  language  of  the  contract  speaks  for 
itself,  and  there  is  no  express  requirement  in  the 
written  contract  that  the  employees  should  main- 
tain good  standing  in  order  to  continue  their  em- 
ployment. The  contract  does  provide  that  new 
employees  shall  affiliate  with  the  Union.  It  does 
provide  that  there  shall  be  preferential  employment 
of  non-employed  Union  members.  It  provides  for 
certain  clearance  procedures  in  connection  with  the 
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hiring  practices  set  up  in  the  contract,  but  there 
is  no  express  provision  with  regard  to  discharge 
for  lack  of  good  standing.  However,  the  practice 
in  the  industry  over  a  period  of  years  was  to  main- 
tain a  Union  shop  condition  in  that  only  AFL  em- 
ployees were  in  the  plants  over  a  period  of  many 
years,  and  there  will  be  testimony  in  this  particular 
case  with  regard  to  the  administration  of  the  con- 
tract in  operation. 

In  addition  to  that,  in  this  case  there  is,  in  the 
instance  of  the  G.  W.  Hume  Company,  a  supple- 
mental arrangement  or  agreement  which  likewise 
has  been  ordered,  which  provided  for  a  check  off 
of  dues  on  a  compulsory  basis  for  this  particular 
plant. 

All  of  those  facts,  and  circumstances,  added  to- 
gether, constitute  the  employers'  position  with  re- 
gard to  this  contract. 

So  far  as  the  written  document  itself  is 
concerned,  I  think  it  is  sufficient  to  say  that  it 
speaks  for  itself.  We  believe  the  language  is  plain, 
that  a  reading  of  it,  although  it  is  a  long  document, 
will  disclose  that  there  is  no  express  written  re- 
quirement that  requires  written  notice  for  lack  of 
good  standing.  However,  the  Board  has  seen  fit 
to  classify  it  as  a  closed  shop  agreement. 

Trial  Examiner  Myers :  When  you  said  the 
"Board",  what  did  you  mean? 

Mr.  St.  Sure:  I  meant  the  National  Labor  Re- 
lations Board  decision,  as  well  as  the  letter  of 
Chairman  Herzog  to  Congressman  Anderson. 

But,  in  the  decision  of  the  Bercut-Richards  case 
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and  in  the  opinion  of  the  Board — which  we  do  not 
feel  is  anything  but  siiri^hisage,  but  as  long  as  it 
happens  to  be  the  matter  of  interest,  one  of  the 
views  the  Board  expressed  is  that  this  is  in  fact  a 
closed  shop  contract,  despite  the  fact  that  in  the 
oral  argument  before  the  Board  in  Washington 
just  last  January  I  expressed  the  views  that  I  am 
now  expressing  as  to  the  employers'  idea  of  what 
the  contract  amounts  to.  [43] 

Mr.  Jennings  has  a  certified  excerpt  from  the 
statements  made  by  me  in  Washington,  at  least 
as  the  Reporter  heard  them.  If  Mr.  Jennings  is 
going  to  offer  it,  I  should  like  to  be  able  to  trans- 
late them  into  English,  because  the  Reporter  ap- 
parently had  been  talking  some  language  which  I 
cannot  understand  upon  re-reading  it.  I  do  not 
think  the  statement  that  I  made  in  Washington,  as 
it  appears  in  the  Reporter's  record,  would  add  very 
much  to  the  point  of  view  of  enlightenment  in  so 
far  as  this  record  is  concerned,  because  it  does  not 
seem  to  be  English. 

Mr.  Tobriner:  If  I  may  be  heard  on  the 
same  subject  matter  for  just  a  moment  in  regard 
to  the  position  of  the  Board  here  as  to  this  con- 
tract, I  submit  it  was  argued  before  the  Board, 
and  that  we  have  a  ruling  or  an  opinion  or  a  pro- 
vision, whatever  it  is  to  be  called  by  counsel  for 
the  Board,  in  the  following  language,  which  is  in 
the  same  i)aragraph  to  which  coimsel  already  re- 
ferred. 

Trial  Examiner  Myers:  That  is  the  Supple- 
mental Decision*? 
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Mr.  Tobriner:     Yes,  the  Supplemental  Decision. 

Trial  Examiner  Myers:     On  what  page"? 

Mr.  Tobriner:  On  Page  5.  It  is  the  last  line 
there,  Mr.  Trial  Examiner.  [44] 

Trial  Examiner  Myers:     Before  Footnote  15*? 

Mr.  Tobriner :  No,  Footnote  12.  It  is  in  the  text 
of  the  Decision,  right  ahead  of  Footnote  12. 

Trail  Examiner  Myers :  You  mean,  at  the  top  of 
the  page? 

Mr.  Tobriner:  It  is  the  last  line  of  the  Decision, 
right  above  the  footnote  there,  the  last  line  on  that 
page  of  the  text  of  the  Opinion.  It  reads  as  fol- 
lows : — 

Have  you  found  that,  Mr.  Trial  Examiner  ? 

Trial  Examiner  Myers:     Go  ahead. 

Mr.  Tobriner:  "In  this  state  of  the  record,  no 
legal  effect  may  be  given  to  the  closed-shop  provi- 
sion contained  in  the  current  collective  agreement 
after  their  expiration  date;  .  .  .  ." 

Trial  Examiner  Myers:  Then  comes  Footnote 
15? 

Mr.  Tobriner:  Yes,  then  comes  Footnote  15.  It 
then  says : 

''Moreover,  no  requests  for  discharges  resulting 
from  activity  in  the  election — " 

Trial  Examiner  Myers:     That  is  all  right. 

Mr.  Tobriner:  Yes.  I  call  to  the  attention  of  the 
Trial  Examiner  that  the  Board  language  is  very 
explicit.  It  says  that  no  legal  effect  may  be  given  to 
the  closed  shop  provisions  after  their  expiration 
date,  the  expiration  being  March  1,  1946.  These  very 
charges,  evidently,  as  set  forth  in  the  complaint, 
occurred  prior  to  March  1,  1946.  [45] 
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Therefore,  I  want  the  Trial  Exammer  to  recog- 
nize it  as  our  position.  The  Board  has  ruled  in  this 
matter,  and  the  Regional  Office  now  is  taking  a  con- 
trary position  to  the  National  Labor  Relations 
Board  and  attempting  to  blow  hot  and  cold  in  the 
same  paragraph  at  the  same  time,  a  rather  confus- 
ing and  troubling  position,  but  we  are  getting  used 
to  that. 

Mr.  St.  Sure:  I  would  like  to  comment  merely: 
I  mentioned  the  Board  reference  to  the  contract,  its 
characterization  of  it  is  as  a  "closed  shop  agree- 
ment", rather  than  to  point  up  again  some  of  the 
confusions  which  the  employers  have  had  to  attempt 
to  live  with  in  the  situation  and  to  be  bound  by  the 
Board's  characterization  of  the  contract,  because  I 
do  not  want  to  be  in  the  position  of  blowing  hot  and 
cold,  as  the  Board  a^jparently  has  done  and  con- 
tinues to  do  in  these  proceedings. 

It  is  a  matter  of  historical  interest  to  us  that  the 
Board  characterized  the  contract  as  a  "closed  shop 
agreement",  and  then  seeks  to  prosecute  us  because 
we  executed  our  rights  under  the  contract  as  if  it 
were  a  closed  shop.  That  is  merely  one  of  the  many 
anomalies  in  this  entire  situation,  and  I  refer  to  it 
for  that  reason  only. 

Mr.  Edises:     Mr.  Examiner? 

Trial  Examiner  Myers:     Yes,  sir. 

Mr.  Edises:  I  think  that  a  great  deal  of  "sound 
and  fury"  [46]  is  being  created  in  regard  to  the 
language  which  the  Board  used  in  its  Supplemental 
Decision. 

Mr.  St.  Sure:     May  the  record  indicate  that  my 
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voice  was  modulated,  that  I  was  not  creating  "sound 
and  fury",  because  this  will  go  into  a  cold  record. 

Trial  Examiner  Myers:  Nobody  has  raised  their 
voice  above  a  normal  speaking  voice. 

Mr.  Edises:  That  refernece  had  nothing  to 
do 
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characterizations.  All  I  have  before  me  now  is  an 
offer  by  Mr.  Jennings,  offering  the  contract  in  evi- 
dence. 

Mr.  Jennings:  May  I  make  a  immber  of  offers 
in  connection  with  that,  which  have  been  brought 
up  by  Mr.  St.  Sure's  statement? 

I  should  like  to  request  that  Board's  4  (b)  be  re- 
served for  the  written  supplement  to  the  proposed 
Board's  Exhibit  4  (a),  and  that  Board's  Exhibit 
4  (c)  be  reserved  for  the  exceptions  which  were 
issued  relating  to  the  WLB  Directive. 

You  will  have  that,  Mr.  St.  Sure? 

Mr.  St.  Sure:     Yes. 

Mr.  Jennings :  Those  are  the  only  two  additional 
documents  that  we  should  have. 

Mr.  St.  Sure:  That  is  right,  according  to  my 
recollection.  If  there  are  others  that  I  find  I  have 
overlooked  or  neglected,  we  will  produce  them,  but 
those  are  the  only  [47]  changes  that  I  recall. 

Trial  Examiner  Myers:  The  only  thing  that  you 
are  offering  now  is  that  green  book  contract,  is  that 
right? 

Mr.  Jennings:     That  is  right,  Mr.  Examiner. 

Trail  Examiner  Myers:  Is  there  any  objection 
to  that  going  in  evidence,  gentlemen? 

Mr.  Edises:     No  objection. 
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Mr.  Tobriner:  No  objection,  so  long  as  it  de- 
fines the  contract  in  the  language  which  Mr.  Jen- 
nings points  out. 

Trial  Examiner  Mj^rs:  There  is  no  stipulation. 
Nobody  is  stipulating  to  anything. 

There  being  no  objection,  the  book  is  received  in 
evidence,  and  I  will  ask  the  Rei^orter  to  please  mark 
it  as  Board's  Exhibit  4  (a). 

(The  document  heretofore  marked  Board's 
Exhibit  No.  4  (a)  for  identification  was  re- 
ceived in  evidence.) 

Trial  Examiner  Myers:  I  will  also  request  the 
Reporter  to  please  reserve  for  further  offer  4  (b) 
and  4  (c),  for  the  presentation  of  the  same  and 
other  documents. 

Mr.  Jennings:  I  will  have  copies  of  those  to- 
morrow. 

In  connection  with  that  matter,  Mr.  Examiner, 
and  in  view  of  the  statements  that  have  been  made 
here,  I  should  like  to  offer  as  Board's  Exhibit  5  a 
copy  of  a  letter  on  the  letterhead  of  the  California 
Processors  and  Growers,  Inc.,  dated  November  20, 
1945,  addressed  to  California  State  [48]  Council  of 
Cannery  Unions,  signed  by  Mr.  St.  Sure  and  by  Mr. 
Bristow,  and  ask  permission  to  substitute  two  clean 
copies  for  this  one,  which  is  somewhat  marked  up. 

Trial  Examiner  Myers:  Is  there  any  objection 
to  that  letter  going  in  evidence,  gentlemen? 

Mr.  Tobriner:  May  I  have  a  moment,  Mr.  Trial 
Examiner,  to  examine  it? 

Trial  Examiner  Myers:     Certainly. 
(Brief  pause.) 
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Trial  Examiner  Myers:     Any  objection? 

Mr.  Tobriner:  Mr.  Trial  Examiner,  I  have  a 
little 

Mr.  St.  Sure:  I  have  no  objection  to  tlie  letter 
being  offered,  since  I  wrote  it,  I  believe,  but  it 
does  remind  me  of  a  further  situation  which  we 
might  as  well  have  before  the  Trial  Examiner  in 
connection  with  this  very  proceeding. 

The  green  book  contract  which  you  have  in  your 
hand  and  which  has  been  offered  here  in  evidence, 
provides  that  in  the  event  that  there  should  be  any 
dispute  with  regard  to  the  non-affiliation  of  employ- 
ees in  any  of  the  plants  covered  by  the  conti'act, 
that  that  dispute  shall  be  resolved  by  reference  to  an 
Adjustment  Board.  In  the  event  the  Adjustment 
Board  does  not  reach  a  decision,  it  shall  be  referred 
to  arbitration.  The  determination  of  the  Arbiter 
is  to  be  final  and  binding  on  the  parties  in  connec- 
tion with  the  question  of  either  affiliation  or  dis- 
charge. [49] 

The  very  issue  in  this  case  involving  the  employees 
whose  names  are  set  forth  in  the  complaint  filed  by 
the  National  Labor  Relations  Board  has,  under  the 
contract  procedures,  been  submitted  to  arbitration, 
the  agreement  of  the  parties  being  that  the  Arbiter 
shall  be  named  by  the  Labor  Department  and  shall 
be  a  member  of  the  staff  of  the  Conciliation  Service 
of  the  United  States  Department  of  Labor. 

By  that  stipulation,  which  was  accepted  by  the 
Department  of  Labor  Conciliation  Service,  the  is- 
sues in  this  matter,  we  believe,  under  the  contract 
proceedings,  are  now  pending  before  another  agency 
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of  Government  which  will  attempt  to  resolve  the 
issues  and  determine  the  rights  of  the  employers, 
the  workers  and  the  parties  to  the  contract. 

I  mention  again,  merely  as  a  matter  of  historical 
interest,  that  the  Labor  Department  has  found  it 
apparently  too  hot  to  handle,  and  that  they  have 
not  ai^pointed  an  Arbiter,  although  the  Conciliation 
Service  agreed  that  it  would  do  so. 

Mr.  George  Cheney,  Commissioner  of  Concilia- 
tion, met  with  the  parties  to  discuss  preliminarily 
the  matter  of  arbitration,  but  subsequently  has  ad- 
vised us  in  writing  that  he  cannot  act,  or  that  he 
declines  to  act,  and  the  matter  is  still  pending  before 
the  Conciliation  Service  of  the  Department  of 
Labor.  [50] 

I  mention  that  in  connection  with  this  letter,  be- 
cause the  letter  specifically  refers  first  to  the  fact 
that  we  have  expressed  our  view  that  the  terms  of 
the  contract  do  not  require  discharge,  but  that  there 
is  a  procedure  under  the  contract  for  the  settlement 
of  disputes  of  this  kind  by  arbitration. 

Mr.  Edises:  I  would  like  to  point  out  to  the  Ex- 
aminer that  the  existence  of  such  a  provision  in  the 
contract  could  have  no  legal  effect  whatever  on  the 
authority  of  the  Board  for  the  reasons  provided  in 
Section  10  (a)  of  the  Act,  namely,  that  the  power 
of  the  Board  to  i:>revent  the  commission  of  unfair 
labor  practices  is  exclusive  and  shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention 
that  has  been  or  may  be  established  by  agreement, 
code,  law,  or  otherwise. 

Simply  so  that  the  record  may  be  complete,  I 
want  to  indicate  to  the  Examiner  that  the  action  of 
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the  Labor  Department  in  going  ahead  with  that  ar- 
bitration in  spite  of  the  pendency  of  these  unfair 
labor  practice  charges  has  been  the  subject  of  com- 
plaint by  FTA-CIO  nationally  through  the  Depart- 
ment of  Labor,  and  that  may  have  something  to  do 
with  their  failure  to  go  ahead. 

Mr.  Tobriner:  Merely  in  order  that  our  position 
may  be  clear  on  that,  Mr.  Trial  Examiner,  the  Board 
has  ruled  in  two  decisions,  first  in  the  direction  of 
elections,  which  is  [51]  Board's  Exhibit  2,  and  sec- 
ondly in  the  Supplemental  Decision,  that  a  valid 
contract  exists  by  and  between  C.  P.  &.G.  and  the 
AFL.  That  is  the  official  ruling  of  the  Board,  and 
there  is  no  question  about  that,  in  two  different  de- 
cisions. However,  that  contract  has  certain  pro- 
cedures set  up  under  it.  One  of  those  procedures  is 
if  there  is  a  difficulty,  it  shall  be  determined  by  ar- 
ibtration. 

We  have  proceeded  under  the  valid  contract  and 
tried  to  determine  it  by  arbitration,  and  are  so  do- 
ing. Nevertheless,  despite  the  ruling  of  the  Board 
in  two  instances,  it  now  charges  us  to  be  in  some 
manner  violating  tlie  National  Labor  Relations  Act, 
which  we  find  difficult  to  understand,  to  put  it  very 
mildly. 

Trial  Examiner  Myers:  Is  there  any  objection  to 
the  paper  going  in  evidence? 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Myers:     Mr.  St.  Sure? 

Mr.  St.  Sure :     No  objection. 

Trial  Examiner  Myers:     Mr.  Edises? 

Mr.  Edises:     No  objection. 


208  National  Labor  Relations  Board,  vs. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  Reporter  to  please  mark  it  Board's  Exhibit 
No.  5. 

(The  document  referred  to  was  marked 
Board's  Exhibit  No.  5,  and  was  received  in 
evidence.)  [52] 

BOARD'S  EXHIBIT  No.  5 

California  Processors  &  Growers,   Inc.,   Financial 
Center  Building,  Oakland  12,  California. 

November  20,  1945. 

California  State  Council  of  Cannery  Unions 
1916  Broadway 
Oakland,  California 

Gentlemen:  Atten:     Mr.  Hal  P.  Angus 

This  will  acknowledge  receipt  of  your  letter  of 
November  17,  1945  concerning  a  bulletin  alleged  to 
have  been  issued  by  Local  82  FTA-CIO,  and  quoted 
by  you  as  follows: 

''We  have  reached  an  agreement  with  the  Cali- 
fornia Processors  and  Growers  that  no  one  has 
to  pay  dues  to  the  AFL  to  work  in  the  can- 
neries. Every  FTA-CIO  member  should  im- 
mediately sign  a  revocation  slip  and  start 
paying  dues  to  Local  82,  FTA-CIO." 

Replying  to  3^our  demand  for  "an  official  state- 
ment .  .  .  as  to  whether  or  not  any  understanding  or 
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agreement  has  been  readied  between  the  FTA-CIO 
and  the  California  Processors  and  Growers,"  the 
following  is  our  response: 

1.  California  Processors  and  Growers,  Inc., 
has  reached  no  agreement  with  FTA-CIO  that 
"no  one  has  to  pay  dues  to  the  AFL  to  work  in 
the  canneries." 

In  discussions  with  representatives  of  FTA-CIO, 
we  have  reiterated  our  position  that  the  existing  col- 
lective bargaining  agreement  will  be  observed  by 
California  Processors  and  Growers,  Inc.  Since 
these  discussions,  we  have  received  a  telegram  from 
Edgar  Warren,  Director  of  Conciliation  Service, 
U.  S.  Department  of  Labor  at  Washington,  D.  C, 
advising  us  that  the  contract  with  the  AFL  remains 
"in  force  and  effect  until  March  1,  1946." 

2.  California  Processors  and  Growers,  Inc. 
has  advised  representatives  of  FTA-CIO  that 
new  employees  are  required  to  affiliate  with  the 
AFL  as  a  condition  of  employment,  and  that 
canneries  are  required  to  supply  the  AFL 
unions  with  lists  of  all  employees  who  fail  to 
present  evidence  of  AFL  union  membership. 

In  discussions  wdth  representatives  of  FTA-CIO, 
we  have  outlined  the  procedures  followed  under  the 
contract,  and  have  advised  them  that  despite  the 
fact  that  we  are  not  obligated  by  contract  to  dis- 
charge employees  for  failure  to  maintain  union 
membership,  nevertheless  all  disputes  arising  in  this 
connection  are  required  to  be  submitted  to  the  Cen- 
tral Adjustment  Board,  under  the  contract,  for 
final  determination. 
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AVe  have  in  no  wise  changed  our  position  con- 
cerning payment  or  non-pajrment  of  dues,  nor  have 
we  reached  any  agreement  with  FTA-CIO  concern- 
ing revocation  slips,  which  are  controlled  by  the 
1945  W.L.B.  Directive  Order. 

A  copy  of  this  communication  is  being  sent  to 
the  officials  of  FTA-CIO. 
Yours  truly, 

/s/  J.  PAUL  ST.  SURE, 
Attorney 

/s/  J.  W.  BRISTOW, 

Secretary-Treasurer. 
JPSS/OB-L 


Mr.  Jennings:  Mr.  Examiner,  as  Board's  Ex- 
hibit 6,  I  should  like  to  offer  in  evidence  a  certified 
copy  of  an  excerpt  from  the  oral  argument  held  be- 
fore the  Board  on  January  24,  1946,  in  the  matter 
of  Bercut-Richards,  et  al,  20-R-1414.  I  have  shown 
that  to  Mr.  St.  Sure,  and  as  he  indicated  previously, 
he  has  some  doubt  that  those  words  are  exactly  what 
he  said. 

Mr.  St.  Sure:  I  do  not  know  whether  you  desire 
to  have  me  try  to  correct  the  statement  which  was 
made.  I  simply  state  that  even  though  the  Reporter 
certified  to  tlie  language,  that  I  think  it  is  largely 
meaningless  and  I  did  not  use  the  language  which 
is  being  offered  l)y  counsel.  However,  if  there  is 
any  value  that  he  feels  is  in  the  statement,  if  any 
sense  can  be  made  from  the  Reporter's  transcription 
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of  it,  I  have  no  objection  to  it  going  in.  It  was 
rather  was  a  matter  of  pride  that  I  made  the  objection 
that  I  did.  I  hate  to  be  in  the  position  of  having  a 
record  disclose  that  I  used  such  very  bad  English. 

Mr.  Jennings:  I  am  interested  in  the  assump- 
tion, Mr.  Examiner,  and  not  in  the  precise  words. 
There  may  be  some  grammatical  expressions  there 
which  I  am  sure  Mr.  St.  Sure  would  not  use,  but  I 
am  interested  only  in  the  substance  of  the  state- 
ments made. 

Trial  Examiner  Myers :  Is  that  all  right,  Mr.  St. 
Sure? 

Mr.  St.  Sure:  Probably  it  is  false  pride  on  my 
part,  as  [53]  I  say.  I  do  not  think  there  is  much 
conflict  in  the  sense  that  may  be  made  from  the 
language  as  it  appears. 

Trial  Examiner  Myers:  What  did  they  have,  a 
stenotypist  ? 

Mr.  St.  Sure:  I  have  forgotten.  I  was  curious 
after  I  read  the  record,  and  tried  to  remember,  but 
I  do  not  recall  that  the  young  man  who  was  there 
seemed  to  go  right  along  as  if  he  were  getting  every 
word  of  it,  and  interrupted  none  of  us,  even  though 
the  argument  went  rather  rapidly.  But  certainly,  the 
results  were  peculiar.  He  even  had  the  Board  mem- 
bers saying  things  that  certainly  surpised  me. 

Mr.  Edises :     It  was  not  a  stenotypist. 

Mr.  Tobriner:  May  I  suggest,  if  that  is  to  go  in, 
that  the  entire  record  of  the  hearing  go  in. 

Trial  Examiner  Myers:  You  mean  the  entire 
oral  argument? 

Mr.  Tobriner:  Yes.  I  think  my  statements  ouo'ht 
to  go  in,  too.   Why  should  a  piecemeal  fragment  of 
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an  argument  that  is  hardly  intelligible,  as  a  matter 
of  fact,  go  inf 

Mr.  Edises:  Mr.  Examiner,  as  I  understand  it, 
the  only  purpose  of  the  offer  is  to  show  an  admis- 
sion by  counsel  for  the  Respondents  on  a  limited 
point,  namely,  on  whether  or  not  it  is  a  closed  shop 
contract. 

Mr.  St.  Sure:  I  do  not  like  to  have  it  character- 
ized by  the  term  ' '  admission ' '.  It  certainly  contains, 
as  my  previous  statement  contained,  an  outline  of 
the  position  of  [54]  the  employers.  Whether  it  be 
an  admission  or  contention,  I  tried  to  outline  what 
our  interpretation  of  the  contract  is. 

Mr.  Jennings :  My  only  purpose,  Mr.  Examiner, 
is  to  indicate  what  position  Mr.  St.  Sure  took  be- 
fore the  Board  with  regard  to  the  contract. 

Mr.  St.  Sure:  I  do  not  contend  there  is  any  in- 
consistency with  the  statement  I  inade  this  morning. 

Mr.  Jennings:  You  do  not  contend  that  there 
is  any  inconsistency? 

Trial  Examiner  Myers :  Do  you  want  it  in,  any- 
way? 

Mr.  Jennings:     Yes. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Tobriner:  I  object,  unless  the  Avhole  record 
goes  in.  ' 

Trial  Examiner  Myers:  You  can  ])ut  in  tlie  bal- 
ance, if  you  wish. 

Is  there  any  objection  to  this  ])art  going  in? 

Mr.  Tobriner:  My  only  basis  of  objection  is  that 
it  is  an  excer])t  and  does  not  show  the  rest  of  the 
argument. 

Trial  Examiner  Myers :     You  may  put  in  the  bal- 
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ance,  if  you  think  it  is  necessary  and  pertinent  to 
the  issues  in  this  case. 

I  will  overrule  the  objection,  and  receive  the 
paper  in  evidence.  I  will  ask  the  Reporter  to  please 
mark  it  as  [55]  Board's  Exhibit  No.  6. 

(The  document  referred  to  was  marked 
Board's  Exhibit  No.  6  and  was  received  in  evi- 
dence.) 

BOARD'S  EXHIBIT  No.  6 

United  States  of  America 
National  Labor  Relations  Board 

I,  John  E.  Lawyer,  Chief  of  the  Order  Section  of 
the  National  Labor  Relations  Board,  being  duly  au- 
thorized by  the  Rules  and  Regulations  of  said 
Board,  do  hereby  certify  that  annexed  hereto  is 
a  full,  true,  and  complete  copy  of  excerpts  from 
pages  90  and  91  of  the  stenographic  transcript  of 
oral  argument  held  before  the  National  Labor  Re- 
lations Board  on  January  24,  1946,  "In  the  Matter 
of  Burcut  Richards  Packing  Company,  et  al.  and 
Cannery  &  Food  Process  Workers  Council  of  the 
Pacific  Coast  and  its  affiliated  unions;  Food,  To- 
bacco, Agricultural  and  Allied  Workers  Union  of 
America,  C.I.O.,"  the  same  being  Case  No.  20-R- 
1414,  et  al. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  seal  of  the  National  Labor 
Relations  Board  this  day  of  March  14,  A.D.  1946, 
at  Washington,  D.  C. 

[Seal]        /s/  JOHN  E.  LAWYER, 

Chief,  Order  Section. 
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*  -x-       * 

[90]  Mr.  Reilly:  Are  you  thinking  of  "closed 
shop?" 

Mr.  St.  Sure :  No,  sir.  The  contract  we  have  pro- 
vides that  initial  employment  shall  call  for  affilia- 
tion with  the  union,  but  the  contract  itself  does  not 
expressly  require  that  we  discharge  people  for  not 
maintaining  good  standing  in  the  union. 

[91]  A.  F.  of  L.  maintains  the  side  that  we  have 
a  union  shop  and  should  discharge  people.  We  are 
in  that  conflicting  position.  The  contract  does  not 
express  it.  The  A.  F.  of  L.  observes  us  as  a  union 
shop  and  they  have  picketed  us  for  not  doing  so. 
That  contract  is  in  effect  until  the  28th  of  Febru- 
ary. It  is  our  position  that  it  is  in  effect,  because 
the  Board  assumed  that  it  was  in  its  decision;  al- 
though I  understand  some  question  has  been  raised 

to  that.  We  assume  it  is  in  effect. 

*  *     * 

[Endorsed]:     Received  March  19,  1946. 


Mr.  Jennings:  There  is  just  one  further  matter, 
Mr.  Examiner,  which  has  been  brought  up  by  the 
discussion  here.  That  is  the  position  of  the  parties 
taken  upon  the  assumption  that  the  Board  decided 
in  the  representation  case,  in  its  supplemental  de- 
cision, that  this  was  a  closed  shop  contract.  The 
Examiner  is  aware  that  a  contract  is  often  described 
in  shorthand  terms  as  "closed  sho]),"  in  those  cases 
in  which  it  has  any  form  of  union  preference  in  it. 
This  contract  does  i)rovide  for  preference  in  em- 


C.  W.  Hume  Company,  et  al.  215 

ployment  to  that  extent.  To  that  extent  perhaps 
it  is  broadly  described  as  "closed  shop."  It  is  not 
a  closed  shop  in  the  sense  it  provides  for  discharge 
of  those  who  fail  to  maintain  membership  in  good 
standing. 

Trial  Examiner  Myers:  In  other  words,  the 
contract  speaks  for  itself. 

Mr.  Tobriner:  Mr.  Examiner,  I  am  not  going 
to  argue  on  this  now,  but  I  don't  want  the  record 
to  show  that  I  have  not  answered  it.  I  think  Mr. 
Jennings  characterized  it  incorrectly,  but  this  is 
not  the  occasion  to  argue  it. 

Trial  Examiner  Myers:     I  agree  with  you. 

Mr.  Jennings:  As  Board's  Exhibit  7,  Mr.  Ex- 
aminer, I  will  offer  in  evidence  a  copy  of  a  sup- 
plemental agreement  headed  "Dues  Collections  and 
Check-Off,"  dated  August  21,  1944,  between  the 
George  W.  Hume  Company  and  Cannery  Workers 
Union  No.  22382. 

Trial  Examiner  Myers:  Is  that  the  same  Re- 
spondent as  in  this  case,  G.  W.  Hume? 

Mr.  Jennings:  Yes,  Mr.  Examiner,  that  is  cor- 
rect. 

Trial  Examiner  Myers:  Is  that  right,  Mr.  St. 
Sure?  George  W.  Hume  and  Company  is  the  same 
as  G.  W.  Hume  Company? 

Mr.  St.  Sure:     I  assume  so.   Yes,  that  is  correct. 

Trial  Examiner  Myers :  Is  that  correct,  Mr.  To- 
briner ? 

Mr.  Tobriner:  I  really  do  not  know.  I  have  no 
reason  to  think  otherwise. 
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Mr.   St.  Sure:     Yes,  I  am  sure  that  is  correct. 
Trial  Examiner  Myers :     Is  there  any  objection  to 
this  paper  going  in  evidence,  gentlemen? 
Mr.  St.  Sure :     I  have  none. 
Mr.  Tobriner:     No,  I  have  none. 
Trial  Examiner  Myers:     There  being  no  objec- 
tion, the  paper  is  received  in  evidence.    I  will  ask 
the  Reporter  to  please  mark  this  Board's  Exhibit 
No.  7. 

(The  document  referred  to  was  marked 
Board's  Exhibit  No.  7  and  was  received  in  evi- 
dence. ) 

BOARD'S  EXHIBIT  No.  7 
Dues  Collection  and  Check-Off 

The  Company  hereby  agrees  to  deduct  from  the 
pay  of  each  employee  employed  by  the  Company 
who  is  covered  by  this  agreement  all  Union  dues 
and  assessments,  and  for  this  purpose  the  Union 
shall  provide  the  Company,  on  or  before  the  first 
day  of  each  month,  the  amount  of  dues  payable 
per  month  to  the  Union  by  each  member.  Said  dues 
shall  be  deducted  from  the  pay  check  of  the  em- 
ployee on  any  payday  that  falls  on  a  day  following 
performance  of  three  days'  work  by  the  employee 
in  any  calendar  month. 

The  Company  will  promptly  notify  all  employees 
of  these  conditions  by  placing  an  appropriate  state- 
ment thereof  on  the  bulletin  board  in  the  plant  of 
the  Company. 

If  any  new  assessDient  shall  be  levied  as  against 
members  of  the  Union  employed  by  the  Company, 
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such  assessments  must  first  be  approvided  by  the 
Union  and  notice  thereof  given  to  the  Company  be- 
fore such  assessments  can  be  deducted  from  the 
salary  of  the  employees  by  the  Company. 

Any  sums  deducted  b}^  the  Company  for  the  bene- 
fit of  the  Union  in  any  month  shall  be  payable  to 
the  Secretary-Treasurer  of  the  Union  on  or  before 
the  25th  day  of  the  following  month.  The  Secre- 
tary-Treasurer of  the  Union  shall  furnish  an  ap- 
propriate receipt  to  the  Company  upon  receipt 
thereof.  The  Company  shall  not  be  liable  to  the 
Union  for  any  sums  other  than  those  collected  by 
the  Company. 

The  Company  and  the  Union  shall  work  out  a 
mutually  satisfactory  agreement,  by  which  the  Com- 
pany will  furnish  the  Secretary-Treasurer  of  the 
Union  monthly,  a  record  of  the  dues,  from  whom  the 
deductions  have  been  made,  together  with  the 
amount  of  such  deductions. 

In  Witness  Whereof  we  have  hereimto  set  our 
hands  and  seals  this  21st  day  of  August,  1944. 
GEORGE  W.  HUME 
COMPANY. 
By  R.  G.  HUME, 
President. 
CANNERY  WORKERS' 
UNION  #  22382. 
[Seal]  R.  M.  TOMSON, 

Secretary-Treasurer. 
Reference  Is  Made  to  "Dues,  Collection  and  Check- 
Oif  Agreement  Dated  the  21st  day  of  August, 
1944. 
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It  is  hereby  mutually  agreed  and  understood  that 
this  letter  becomes  a  part  of  the  above-mentioned 
Agreement  for  the  purpose  of  fixing  possible  ex- 
piration date  of  the  Agreement  by  notification  by 
either  party  on  or  before  March  first  of  any  year; 
the  termination  of  the  Agreement  to  become  effec- 
tive if  notice  is  filed  by  either  party  on  or  before 
12  o'clock  noon  on  the  first  day  of  March  of  any 
year. 

GEORGE  W.  HUME 
COMPANY. 
By  R.  G.  HUME. 

Accepted  This  21st  day  of  August,  1944. 
CANNERY  WORKERS' 
UNION  No.  22382. 

[Seal]         By  R.  M.  TOMSON, 

Secretary-Treasurer. 


Mr.  Jennings :  As  Board's  Exhibit  8,  Mr.  Exami- 
ner, I  offer  in  evidence  a  Memorandmn  of  Agree- 
ment dated  March  25,  1946,  between  G.  W.  Hume 
Company  and  the  A.F.L. 

Trial  Examiner  Myers:  Is  there  any  objection, 
gentlemen  ? 

Mr.  Tobriner:     No  objection. 

Mr.  St.  Sure:     I  have  none. 

Mr.  Edises:     No  objection. 

Trial  Examiner  Myers:     There  being  no  objec- 
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tion,  the  paper  is  received  in  evidence.  I  will  ask 
the  Reporter  to  please  mark  it  as  Board's  Ex- 
hibit No.  8. 

(The    document    referred    to    was    marked 

Board's   Exhibit   No.   8   and   was   received   in 

evidence.) 

BOARD'S  EXHIBIT  No.  8 
Memorandum  of  Agreement 

This  Memorandum  of  Agreement,  made  and 
entered  into  this  25th  day  of  March,  1946,  by  and 
between  Gr.  W.  Hume  Co.,  located  at  Turlock,  Cali- 
fornia, hereinafter  referred  to  as  Employer,  Cali- 
fornia State  Council  of  Cannery  Unions,  A.  P.  of  L., 
and  Cannery  Workers'  Union,  Local  22382,  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers,  A.  F.  of  L.,  hereinafter 
referred  to  as  Union, 

Witnesseth:  That  in  consideration  of  the  premi- 
ses it  is  mutually  agreed  as  follows: 

1.  It  shall  be  a  condition  of  employment  with 
the  employer  that  all  employees  covered  by  this 
agreement  shall  become  and  remain  members  of 
the  Union  in  good  standing.  Present  employees  who 
are  not  as  of  the  date  of  this  agreement  members  of 
the  Union  must  become  members  within  ten  (10) 
days  from  the  date  hereof.  Any  new  employee 
shall  be  required  within  ten  (10)  days  of  the  date 
of  hiring  to  become  a  member  of  the  Union  and 
thereafter  remain  a  member  in  good  standing. 

Persons  who  fail  to  maintain  good   standing  in 
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the  Union  in  accordance  with  the  By-Laws  thereof 
shall  be  discharged  within  thirty-six  (36)  hours 
after  the  company  is  so  notified  by  the  Union. 

In  the  hiring  of  additional  employees,  the  em- 
ployer shall  give  preference  to  unemployed  mem- 
bers of  the  local  Union  provided  such  individuals 
have  the  necessary  qualifications  and  are  available 
within  forty-eight  (48)  hours  after  being  notified. 
As  a  basis  for  preferential  consideration  unem- 
ployed members  of  the  local  Union  shall  be  required 
to  present  a  clearance  card  from  the  local  Union, 
evidencing  the  fact  of  their  paid-U})  membership. 
2.  Any  adjustment  in  wages,  hours  or  conditions, 
which  may  hereafter  be  agreed  upon  by  the  parties, 
shall  be  effective  as  of  March  1,  1946,  and  retroac- 
tive to  that  date. 

In   Witness   Whereof,    the    parties   hereto    have 
caused  this  Memorandum  to  be  signed  l)y  their  duly 
authorized  officers  this  25th  day  of  March,   1946. 
Employer 

G.  W.  HUME  CO., 
By  R.  G.  HUME. 

CALIFORNIA    STATE    COUN- 
CIL OF  CANNERIES,  A.F.L. 
By  /s/  HAL  P.  ANGUS. 

CANNERY  WORKERS 
UNION,  LOCAL  22382, 
By  /s/  H.  C.  TORREANO. 


Mr.  Jennings:     May  I  proceed*? 
^Prial  Examiner  Myers:     Proceed. 
Mr.  Jennings:     Mr.  Heagle,  please. 
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IRWIN  C.  HEAGLE 

a  witness  called  by  and  on  behalf  of  the  National 

Labor  Relations  Board,  being  first  duly  sworn,  was 

examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name, 
please  ? 

The  Witness:     Irwin  C.  Heagle. 

Trial  Examiner  Myers:  Will  you  please  spell 
your  last  name  for  the  Reporter'? 

The  Witness :     H-e-a-g-l-e. 

Trial  Examiner  Myers :  Where  do  you  live,  Mr. 
Heagle  ? 

The  Witness:  At  Turlock.  617  East  Olive,  Tur- 
lock.  [58] 

Trial  Examiner  Myers:     You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Jennings. 

Q.  (By  Mr.  Jennings)  :  Mr.  Heagle,  where  are 
you  employed  at  the  present  time? 

A.     The  CI.  W.  Hume  Company  at  Turlock. 

Q.     In  what  capacity'?  A.     As  boilerman. 

Q.  How  long  have  you  been  employed  by  that 
Company  *?  A.     Fourteen  years. 

Trial  Examiner  Myers:     For  the  past  14  years'? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jennings)  :  During  the  period  of 
time  that  you  were  employed  down  there,  did  you 
evei*  become  a  member  of  the  Cannery  Workers 
Union  Local  No.  22382?  A.     I  did. 

Q.     Did  you  hold  any  office  in  that  Union'? 

A.  I  believe  in  1943  I  was  appointed  as  Shop 
Steward  at  the  plant,  and  on  the  Executive  Board 
of  the  Local. 
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Q.  That  Local  was  known  as  a  "Federal  Lo- 
cal," is  that  not  true?  A.     That  is  correct. 

Q.  Chartered  directly  by  the  American  Federa- 
tion of  Labor?  A.     That  is  correct. 

Trial  Exammer  Myers:     When  did  you  join? 

The  Witness:     I  believe  it  was  1939. 

Q.  (By  Mr.  Jeimings)  :  I  will  show  you,  Mr. 
Heagle,  a  document  which  is  here  as  Board's  Ex- 
hibit No.  7,  "Dues  Collections  and  Check-Off, "  con- 
tract between  the  Hume  Company  and  the  Fed- 
eral Local.  Are  you  familiar  with  that  agree- 
ment ? 

A.     I  was  familiar  with  it  at  the  time,  yes. 

Q.  Mr.  Heagle,  did  the  membership  of  Local 
22382  vote  to  sign  such  a  contract  with  the  Hume 
Company  ?  A.     Yes. 

Mr.  Tobriner:  Objected  to  on  the  ground  it  is 
utterly  immaterial.  The  contract  is  in  evidence. 
To  go  back  into  the  internal  functions  of  the 
Union  will  take  a  lot  of  unnecessary  time. 

Trial  Examiner  Myers:     What  have  you  to  say? 

Mr.  Jennings:  I  merely  wanted  to  establish  that 
this  contract  was  signed  with  the  knowledge  and 
agreement  of  the  Union,  Mr.  Examiner. 

Trial  Examiner  Myers:  You  mean,  the  mem- 
bership ? 

Mr.  Jennings:  That  is  right.  There  is  nothing 
hidden  about  it. 

Trial  Examiner  Myers:  Will  you  answer  the 
question,  please?  A.     It  was. 

Q.  (By  Mr.  Jennings)  :  How  in  practice,  Mr. 
Heagle,  was  that  contract  administered  ?  How  were 
the  dues  checked  off  and  paid  to  the  Union?  [60] 
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Mr.  Tobriner:  Objected  to  on  the  ground  that 
it  is  again  immaterial.  I  do  not  understand  why 
we  care  now  how  the  contract  was  administered 
with  regard  to  dues  collection. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Tobriner:  Maybe  I  do  not  understand  the 
Board's  position. 

Trial    Examiner   Myers:     Overruled. 

A.  I  did  not  have  anything  to  do  with  the  de- 
duction of  the  dues,  but  as  I  understand  it,  the 
payroll  was  picked  up  by  the  office  of  22382. 

Mr.  Tobriner:  I  move  to  strike,  Mr.  Examiner. 
He  does  not  understand.   He  just  said  so. 

Trial  Examiner  Myers:  Ho  not  break  into  the 
witness.    Let  him  finish. 

A.  (Continuing)  :  It  w^as  taken  into  the  Union 
office,  and  those  members  were  checked  off  that  owed 
dues  or  initiation  fees,  and  it  was  then  returned 
to  the  Company  whereby  the  Company  deducted 
those  dues  from  the  checks. 

Mr.  Tobriner:  All  right.  I  will  now  make  the 
motion 

Trial  Exandner  Myers:  To  strike  the  whole  an- 
swer ? 

Mr.  Tobriner:  To  strike  the  portion  after  the 
part  where  he  said  he  did  not  know  but  he  under- 
stood. 

Trial  Examiner  Myers:  All  right.  Strike  the 
whole  answer.  Will  the  Reporter  please  read  the 
question  ?     [61] 

(The  question  was  read  by  the  reporter.) 
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The  Witness:     My  answer  did  not  mean 


Trial  Examiner  Myers:  Just  answer  the  ques- 
tion. 

The  Witness:  Oh,  you  want  me  to  re-answer  it 
again  ? 

Trial  Examiner  Myers:  Just  answer  the  ques- 
tion. 

Mr.  Jennings :  I  will  withdraw  that  question,  Mr- 
Examiner. 

Q.  (By  Mr.  Jennings) :  Mr.  Heagie,  prior  to 
the  time  that  contract  was  entered  into,  who  col- 
lected the  dues  in  the  plant  *? 

A.     I  did,  in  1943. 

Q.     How  did  you  collect  them? 

A.  People  came  to  the  boiler  room  and  paid 
their  dues. 

Trial  Examiner  Myers:  You  will  have  to  talk 
up  a  little  louder,  please. 

<J.  After  that  contract  w^as  entered  into,  did  the 
employees  pay  their  dues  to  you? 

A.     They  did  not. 

Q.     Did  you  pay  your  dues  directly  to  the  Union? 

A.  I  was  eliminated  from  paying  dues  on  ac- 
count of  being  Shop  Steward. 

Q.  When  employees  were  put  to  work  by  the 
Company,  Mr.  Heagie,  during  the  time  that  you 
were  Shop  Steward,  did  the  Company  notify  you 
of  their  employment,  when  new  employees  came 
to  work?  [62] 

A.     As  a  general  thing,  yes. 

Q.     What  was  done? 

A.     They  were  sent  to  me  for  a  clearance. 
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Q.  What  do  you  mean  "a  clearance'?"  Could 
you  state  for  the  record? 

A.  AVell,  it  is  a  clearance  issued  by  the  Local 
to  show  that  the  party  or  parties  were  in  good  stand- 
ing with  the  Union  at  that  time. 

Trial  Examiner  Myers:  Are  you  still  Shop 
Steward  ? 

The  Witness :  I  don 't  believe  I  have  the  right  to 
say  I  am  Shop  Steward.  I  am  acting  as  Shop 
Chairman. 

Trial  Examiner  Myers:  How  long  were  you 
Shop  Steward  *? 

The  Witness:  Approximately  two  years,  I  be- 
lieve. 

Trial  Examiner  Myers:     You  mean,  '43  and  '44? 

The  Witness:     '43  and  '44. 

Trial  Examiner  Myers:  What  were  you  doing 
in   '45? 

The  Witness:  And  part  of  '45,  up  until  June, 
1945. 

Trial  Examiner  Myers:  Then  you  became  Shop 
Chairman? 

The  Witness:  Chairman  of  the  Shop  Commit- 
tee, I  believe  they  call  it. 

Trial  Examiner  Myers:  Oh.  Is  that  what  they 
call  it? 

Q.  (By  Mr.  Jennings)  :  Mr.  Heagle,  during  the 
period  of  time  that  you  were  Shop  Steward,  either 
before  or  after  the  check-oif  contract  which  is  here 
in  evidence  as  Board's  Exhibit  No.  7,  did  you,  on 
behalf  of  the  Local  Union,  ever  make  a  request  of 
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file  Company  that  it  discharge  employees  for  fail- 
ure to  maintain  their  membership  in  good  stand- 
ing in  the  Union? 

Mr.  Tobriner:  What  are  the  dates  of  that,  Mr. 
Jennings?  A.     Not  that  I  can  remember. 

Mr.   Tobriner:     Just   a   minute. 

What  was  the  date  of  your  question? 

Mr.  Jennings:  During  the  time  that  he  was 
Shop  Steward. 

The  Witness:     Well 

Trial  Examiner  Myers:  Wait  a  minute.  He  ob- 
jected. 

Mr.  Tobriner:     I  did  not  object. 

Trial  Examiner  Myers:  Oh.  You  withdraw  the 
objection? 

Mr.  Tobriner :     I  simply  asked  the  question. 

Q.  (By  Mr.  Jennings)  :  Prior  to  the  time  that 
you  were  Shop  Steward,  did  you  ever  know  of  any 
other  representative  of  the  Union  making  such  re- 
quest of  the  Company? 

A.     Not  that  I  know  of,  no. 

Q.  To  your  knowledge  during  any  of  the  time 
that  you  were  employed  out  at  the  Hume  Com- 
pany, was  any  employee  fired  at  the  request  of  the 
Union  for  failure  to  maintain  membership  in  good 
standing  in  the  Union? 

A.     Not  to  my  knowledge. 

Q.  Calling  your  attention  to  the  spring  of  1945, 
Mr.  Heagle,  do  you  know  Mr.  Torreano? 

A.     I  do.  [64] 
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Q.     His  initials  are  H.  C.  Torreano? 

A.     I  wouldn't  be  sure  about  that. 

Trial  Examiner  Myers :  Do  .you  know  bis  first 
name  ? 

The  Witness:     No,  I  don't. 

Trial  Examiner  Myers:  Maybe  the  parties  will 
stipulate  what  his  name  is. 

Mr.  Tobriner:     AVe  will  stipulate  to  the  initials. 

Trial  Examiner  Myers :     What  are  they  ? 

Mr.  Tobriner :     H.  C. 

Q.  (By  Mr.  Jennings)  :  In  the  spring  of  1945, 
did  you  know  a  Mr.  Brown?  A.     I  did. 

Q.  Do  you  know  what  labor  organization  those 
gentlemen  were  identified  with,  if  any,  in  tlie  spring 
of  1945? 

A.  Mr.  Torreano  was  identified  as  a  member  of 
the  Teamster  Organization,  and  although  it  never 
was  stated  in  so  many  words,  Mr.  Brown  was  work- 
ing with  Mr.  Torreano  at  the  time,  and  I  surmised 
he  was  still  identified  with  the  Teamster  Organiza- 
tion. 

Mr.  Tobriner :  I  move  the  surmise  of  the  position 
of  these  people  be  stricken.  • 

Trial  Examiner  Myers:     Strike  it  out.  ' 

What  is  Mr.  Brown's  first  namel 

Mr.  Tobriner:     L.  H.  Brow^n,  ,...-■.;■: ^ 

Trial  Examiner  Myers :  Do  you  know  what  po- 
sition he  holds,  if  any,  in  the  Teamsters  ?  . 

Mr.  Tobriner:  At  which  time?  Before  we  can 
]^ut  that  in  by  e^ndence.  or  later,  Mr.  Trial  Exami- 
ner. 


228  National  Labor  Relations  Board,  vs. 

(Testimony  of  Irwin  C.  Heagle.) 

Trial  Examiner  Myers:     Very  well. 

Q.  (By  Mr.  Jennings)  :  Do  you  recall  an  oc- 
casion in  the  spring-  of  1945  when  Mr.  Torreano  and 
Mr.  Brown  visited  the  Hume  plant  in  Turlock'? 

A.     I  do. 

Q.  Do  you  remember  approximately  when  that 
was?   What  month  it  was? 

A.  I  believe  it  was  some  time  in  the  month  of 
June. 

Q.     Of  1945?  A.     Of  1945. 

Q.  At  the  time  these  gentlemen  visited  the  plant, 
was  there  any  conference  held  with  the  employees? 

A.  There  was  an  imi^romptu  meeting  held,  yes, 
in  the  warehouse. 

Q.     About  what  time  of  day? 

A.  I  don't — I  can't  tell  you  exactly  w^hat  time  of 
day  it  was. 

Trial  Examiner  Myers:  Was  it  during  working 
hours  ? 

The  Witness :     It  was  during  working  hours,  yes. 

Q.  (By  Mr.  Jennings) :  Was  any  representa- 
tive of  Management  present  at  the  meeting? 

A.     Mr.  Fordham.  166'\ 

Trial  Examiner  Myers:     Who? 

The  Witness:     Mr.  Fordham. 

Trial  Examiner  Myers:     How  do  you  spell  that? 

The  Witness:     F-o-r-d-h-a-m. 

Trial  Examiner  Myers:     What  is  his  first  name? 

Mr.  Fordham:     Free,  F-r-e-e. 
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Q.  (By  Mr.  Jennings) :  What  was  Mr.  Ford- 
ham's  position  with  the  Company? 

A.     I  believe  Superintendent. 

Q.  Were  Mr.  Torreano  and  Mr.  Brown  present 
at  the  meeting?  A.     They  were. 

Q.     What  employees  were  present? 

A.     Do  you  want  them  by  name,  or 

Q.     No,  just  by  description. 

A.  All  regulars;  the  warehouse  crew  and  the 
front  end,  both. 

Q.     All  the  regular  employees?  A.     Yes. 

Q.  By  "regular"  you  intend  to  distinguish  those 
employees  from  the  seasonal  employees? 

A.     That's  right. 

Q.     Where  was  this  meeting  held? 

A.     In  front  of  the  office,  in  the  warehouse. 

Q.     About  how  many  employees  were  present? 

A.     Somewhere  between  20  and  30,  I  believe. 

Q.  Will  you  tell  me  what  was  said  at  the  meet- 
ing by  the  gentlemen  who  atended,  and  what  hap- 
pened ? 

A.     Well,  they  broached  us  about  affiliating. 

Trial  Examiner  M3^ers:     Now,  wait. 

Q.     Who  are  "they?" 

A.  Mr.  Torreano — I  believe  Mr.  Torreano  done 
the  talking,  and  he  broached  us  about  affiliating  with 
the  Teamsters,  and  some  of  us  asked  him  why  we 
could  not  hold  a  vote  on  that,  and  he  told  us  we 
were  not  entitled  to  a  vote.  After  that,  the  discus- 
sion was  general. 


230  National  Labor  Relations  Board,  vs. 

(Testimony  of  Irwin  C.  Heagle.) 

Q.     Did  Mr.  Fordham  say  am^thing? 

A.     Mr.  Fordham  did  not  say  nothing. 

Q.  How  were  you  notified  that  there  was  to  be 
a  meeting? 

A.     Mr.  Fordham  came  and  told  us. 

Q.     Did  the  employees  join  the  Teamsters'? 

A.     They  did  not. 

Q.     What  did  you  do  ?  A.     Refused. 

Q.  At  that  time  were  your  dues  in  the  Federal 
Local  being  checked  oif  under  the  contract,  Board's 
Exhibit?? 

A.     They  were  for  the  month  of  Jmie,  yes. 

Q.  Did  any  change  in  that  situation  occur  after 
the  month  of  June?  A.     It  did. 

Q.     What  happened?  [68] 

A.  We  signed  revocations,  had  Mr.  Hume  stop 
deducting  the  dues  from  our  checks. 

Trial  Examiner  Myers:     What  did  you  sign? 

The  Witness:     Revocations. 

Q.  (By  Mr.  Jennings)  :  Were  those  written  or 
oral  revocations  ?  A.     They  were  written. 

Q.  Did  you  make  any  oral  request  to  have  your 
dues  deductions  stopped? 

A.  I  did.  We  went  to  Mr.  Hume  and  asked  him 
to  stop  deducting,  and  he  told  us  that  we  would  have 
to  have  a  written  revocation,  a  written  request,  ac- 
cording to — I  don't  just  remember  what  his  words 
were. 

Trial  Examiner  Myers:     When  did  you  go? 

The  Witness:  In — I  believe  it  was  during  the 
month  of  June. 
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Trial  Examiner  Myers:     After  this  meeting,  or 
before  ? 

The  Witness :     I  believe  it  was  after  the  meeting. 
Trial  Examiner  Myers:     Is  that  R.  G.  Hume? 

The  Witness:     Yes,  Mr.  Ray— R.  Gr.  Hmne. 
Q.     (By  Mr.  Jennings) :     Mr.  Hume  holds  what 
office  in  the  Company'? 

A.     R.  G.  Hume?    President. 

Q.     President  of  the   Company. 

You  signed  one  of  these  revocations,  is  that  cor- 
rect? A.     I  did. 

Q.  Were  any  dues  deducted  from  your  check 
after  June  of  1945?  A.     They  were  not. 

Q.  You  handed  the  written  revocations,  then,  to 
the  Company?  A.     Yes,  we  all  did. 

Q.     And  the  dues  stopped?  A.     Yes. 

Q.  When  you  say  "We  all  did,"  do  you  mean 
the  regular  employees?  A.     Yes. 

Q.  After  that  time,  did  you  on  any  occasion 
see  Mr.  Torreano  or  Mr.  Brown  or  any  other  rep- 
resentatives of  the  Teamsters  in  the  plant? 

A.     Very  much  so. 

Q.     On  how  many  different  occasions? 

A.     I  could  not  name  them. 

Q.     Were  they  in  there  during  working  hours? 

A.  During  the  working  hours,  yes;  it  was  the 
non-operating  season  at  that  time. 

Q.     Were  you  ever — strike  that 

Did  Mr.  Torreano  and  Mr.  Brown  call  any  later 
meeting  than  the  one  that  you  had  described,  later 
on  in  the  season?  A.     Yes.  [70] 
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Q.     Approximately  when  did  that  take  place  *? 

A.  I  believe  it  was  some  time  in  Augnst,  just 
before  the  start  of  the  peach  season. 

Trial  Examiner  Myers:  Just  before  the  start 
of  the  what? 

The  Witness:     Peach  season. 

Q.  (By  Mr,  Jennings) :  That  would  be  in  the 
early  part  of  August,  then,  would  it  not  ? 

A.     I  believe  it  would,  yes. 

Trial  Examiner  Myers:     '45? 

The  Witness :     '45,  yes  sir. 

Q.  (By  Mr.  Jennings)  :  Where  was  that  meet- 
ing held,  Mr.  Heagle  ? 

A.  It  was  held  in  the  Women's  Check  Room  in 
the  front  end  of  the  cannery. 

Q.     How  were  you  notified  of  the  meeting? 

A.     Notified  by  our  foreman. 

Q.     To  attend?  A.     Yes. 

Q.     Was   that   during   working  hours? 

A.     It  was. 

Q.  When  you  got  into  the  Women's  Check 
Eoom,  were  Mr.  Torreano  and  Mr.  Brown  in  there? 

A.     They  were. 

Q.  Were  there  any  other  representatives  of  the 
Teamsters  there?  A.     They  were. 

Q.     About  how  many? 

A.     I  believe  there  were  7  or  8,  at  least. 

0.  Wore  thei'e  any  representatives  of  the  Man- 
agement pi'esent  ? 

A.     Mv.  Gallardo  nud  Mr.  Fordham. 
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Trial  Examiner  Myers:    What  is  his  first  name? 

The  Witness:     Arthur. 

Trial  Examiner  Myers:     what  is  his  position,  if 
any,  with  the  Company? 

The  Witness:     Assistant   Superintendent,  I  be- 
lieve. 

Trial  Examiner  Myers:     Is  that   right,   gentle- 
men '?     Assistant   Superintendent  % 

Mr.  Gallardo:     Correct. 

Trial  Examiner  Myers:     Mr.  St.  Sure! 

Mr.  St.   Sure:     That  is  correct. 

Q.  (By  Mr.  Jennings) :  Was  any  representa- 
tive of  the  C.P.  &  G.  present  at  this  meeting! 

A.     Mr.   Clough. 

Trial  Examiner  Myers:    What  is  his  first  name! 

The  Witness:     F.  S.  Clough,  C-1-o-u-g-h. 

Trial  Examiner  Myers :  What  is  his  connection 
with  the  Association! 

Mr.  St.  Sure:  He  is  an  employee  of  the  Cali- 
fornia Processors  and  Growers. 

Trial  Examiner  Myers:     Just  an  employee! 

Mr.  St.  Sure:      Yes,  sir.  [72] 

Trial  Examiner  Myers:  About  how  many  em- 
ployees of  the  Hume  Company  attended  that 
meeting,  Mr.  Heagle! 

The  Witness:  All  the  regular  workers  working 
at  that  time.  I  believe  it  was  between  20  and  30 
at  the  time.    I  can't  remember  the  exact  number. 

Q.  (By  Mr.  Jennings)  :  Who  did  the  talking 
at  that  meeting! 

A.     Well,  Mr.  Clough  and  Mr.  Torreano. 
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Q.     Who  spoke  first '? 

A.     I  believe  Mr.  Clough  did. 

Q.     What  did  Mr.  Clough  say? 

A.  He  asked  us  to  clear  through  the  Teamsters' 
Organization  in  order  to  keep  the  plan  operating  in 
a  peaceful  manner  so  they  could  pack  their  peaches. 

Q.  What  do  you  mean  when  you  say  he  asked 
you  to  "clear  through"?     What  does  that  mean? 

A.  He  wanted  us  to  sign  the  clearance  slips 
with  the  organization,  with  the  AFL. 

A.  Those  are  the  same  sort  of  clearance  slips 
that  you  as  Shop  Steward  gave  to  the  employees 
when  they  came  to  work?  A.     It  was. 

Q.  Did  the  year  round  employees  customarily 
clear  after  the  season  had  started? 

A.     It  had  not  been  customary,  no. 

Q.  Had  you  ever  been  required  to  clear  after 
you  had  gone  to  work?  [73] 

A.  Not  after  we  cleared  when  we  first  went  in, 
no.  As  long  as  we  were  on  the  regular  list,  the 
regulars  never  were  required  to  clear. 

Q.  The  contract.  Board's  Exhibit  4  (a)  will 
bear  me  out.  There  is  a  regular  seniority  list,  is 
there  not  ?  A.     There  is. 

Q.  Those  employees  were  not  required  to  clear 
by  the  terms  of  the  contract? 

A.  Not  more  than  the  first  time;  after  the  first 
time. 

Trial  Examiner  Myers:  Once  cleared  always 
cleared,  it  that  it? 
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The  Witness:     That  was  the  understanding,  yes. 

Mr.  St.  Sure:  I  do  not  know  that  I  want  to  be 
in  a  position  of  accepting  that  as  the  contract  pro- 
vision. 

Trial  Examiner  Myers:  The  contract  still 
speaks  for  itself. 

Q.  (By  Mr.  Jennings)  :  Did  you  say  anything 
to  that  request,  Mr.  Heagle'? 

A.     Yes,  I  did. 

Q.     What  did  you  say'? 

A.  Well,  I  mentioned  the  fact  that  I  did  not 
see  why  we  had  to  clear,  why  we  was  required  to 
clear,  and  I  also  asked  Mr.  Clough,  if  we  signed 
the  clearances,  that  we  would  be  forced,  or  the  other 
members  would  be  forced  to  sign  check-offs  for 
withholding  of  dues,  and  Mr.  Clough  said  that  they 
would  not  be  required,  and  so  we  signed,  and  at 
that  time  we  all — I  went  up  and  signed  the  first 
clearance  slip. 

Trial  Examiner  Myers:  Did  you  sign  the  clear- 
ance slip? 

The  Witness:    I  did,  yes  sir. 

Q.  (By  Mr.  Jennings)  :  Did  you  sign  it  right 
there  at  that  meeting? 

A.     Right  at  that  meeting. 

Q.     Who  had  the  clearance? 

A.     I  don't  know  the  man's  name. 

Q.     One  of  the  representatives? 

A.     One  of  the  parties  with  Mr.  Torreano. 

Trial  Examiner  Myers:  Did  anybody  else  sign 
the  clearance  that  day? 

The  Witness:    We  aU  did. 
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Trial  Examiner  Myers:     All  the  employees? 

The  Witness:     All  the  employees,  yes  sir. 

Trial  Examiner  Myers:  That  is,  all  the  em- 
ployees that  attended  that  meeting? 

The  Witness:    That  was  at  that  meeting,  yes  sir. 

Q.  (By  Mr.  Jennings)  :  Will  you  tell  me,  Mr. 
Heagle,  what  you  mean  by  the  "dues  check-off", 
what  is  that? 

A.  It  is  a  slip  authorizing  the  employer  to  with- 
hold dues  from  the  employees'  wages,  to  withhold 
money  to  pay  dues  to  the  Union,  that  is,  signing 
for  it.    That  is  the  easiest  way  out.  [75] 

Q.  You  asked  whether  or  not  the  employees 
would  have  to  sign  such  a  dues  check-off  agree- 
ment? A.     I  did. 

Q.     What  was  Mr.  Clough's  answer? 

A.     He  said  they  would  not. 

Q.     Was  Mr.  Fordham  present  at  that  time? 

A.     He  was. 

Q.     Mr.  Gallardo?  A.     They  were. 

Q.     Did  they  say  anything  ? 

A.     They  did  not. 

Q.     They  did  not  contradict  Mr.  Clough? 

A.     No. 

Q.  When  you  cleared,  did  you  sign  any  dues 
check-off?  A.     I  did  not. 

Q.     Or  did  you  sign  any  thereafter? 

A.     I  did  not. 

Q.  Thereafter  at  any  time  did  you  hear  that  any 
employees  had  been  required  to  sign  any  dues 
check-off? 
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Mr.  Tobriner:  Objected  to  on  the  ground  that 
what  he  heard  is  hearsay. 

Mr.  Jennings:  It  calls  for  merely  a  '"Yes"  or 
"No"  answer,  Mr.  Examiner. 

Trial  Examiner  Myers:  I  will  overrule  the 
objection.     The  objection  was  premature. 

A.    Yes,  I  have. 

Mr.  Tobriner:     I  will  object  again. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Jennings:  I  will  present  further  testimony, 
Mr.  Tobriner,  but  I  cannot  prove  everything  by 
one  witness. 

Mr.  Tobriner:    I  agree  with  you. 

Q.  (By  Mr.  Jennings)  :  Thereafter  did  you 
make  any  complaint  to  any  representative  of  Man- 
agement with  regard  to  that  matter*? 

A.     I  did,  to  Mr.  Fordham. 

Q.     What  did  you  tell  him? 

A.  I  believe  my  exact  words  were  that  they  was 
double-crossing  us. 

Trial  Examiner  Myers :    When  did  you  say  that  ? 

The  Witness:  The  morning  that  they  registered 
for  the  peach  run. 

Q.  (By  Mr.  Jennings) :  That  was  about  the 
8th  of  August,  1945,  was  it  not  ?  A.     Yes. 

Q.  Did  any  change  in  that  situation  take  place 
after  your  complaint  to  Mr.  Fordham? 

A.     I  really  don't  know. 

Q.  Do  you  know  whether  or  not  employees  con- 
tinued to  sign  the  dues  check-off  ?  [77] 

A.     By  hearsay,  yes. 
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Q.     Did  you  do  anything  about  that? 

Mr.  Tobriner:     Just  a  minute. 

A.  I  had  them  sign  revocations.  I  beg  your 
pardon.  I  would  like  to  take  back  that  hearsay, 
if  I  may. 

Trial  Examiner  Myers:  Don't  characterize. 
Just  answer  the  question.  We  don't  care  what  you 
call  it. 

A.  (Continuing)  :  Yes.  They  came  to  me  and 
signed  revocations,  myself  and  a  couple  of  the  other 
boys. 

Trial  Examiner  Myers:     Who  is  "they"? 

The  Witness:  The  people  that  signed  the  check- 
offs. 

Trial  Examiner  Myers :    How  many  came  to  you  ? 

The  Witness:     I  should  judge  better  than  150. 

Trial  Examiner  Myers:  When  did  they  come 
to  you? 

The  Witness:  After  they  had  signed  their 
check-offs,  within  the  next  few  days. 

Trial  Examiner  Myers:  Do  you  mean  a  few 
days  after  August  8,  1945? 

The  Witness:  I  would  not  know  the  exact  date, 
but  it  was  after  the  day  of  registration  for  the 
peach  run. 

Trial  Examiner  Myers:  Do  a'Ou  know  about 
how  man}^  days  after? 

The  Witness:     No  sir,  I  could  not  tell  you. 

Trial  Examiner  Myers:  Within  a  week,  would 
you  say? 

The  Witness:  Yes,  I  believe  it  was  witliin  a 
week.  [78] 
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Trial  Examiner  Myers:  Maybe  you  can  fix  the 
date  by  the — were  the  revocations  dated? 

The  Witness:     They  were. 

Trial  Examiner  Myers:  Go  ahead,  Mr.  Jen- 
nings. 

Q.  (By  Mr.  Jennings)  :  Did  you  prepare  writ- 
ten or  printed  revocations,  Mr.  Heagie? 

A.     In  August,  at  this  time,  you  mean? 

Q.     Yes. 

A.  No.  These  were — came  in  a  book  form.  I 
believe  you  have  a  copy  of  them  there. 

Q.     They  were  printed  revocations'? 

A.     P^'inted  revocations,  yes  sir. 

Q.  After  you  received  these  revocations,  w^hat 
did  you  do  with  them? 

A.  Our  committee  took  over  one  copy  to  Mr. 
Hume,  and  turned  them  in  to  the  office,  and  the 
other  copy  was  held  by  the  Union. 

Trial  Examiner  Myers:     E.  G.  Hume? 

The  Witness:  R.  G.  Humes,  in  the  office  of  R. 
G.  Hume. 

Q.  (By  Mr.  Jennings) :  That  is,  the  employees 
themselves  did  not  bring  the  revocations  in,  but 
the  Committee  did?  A.     Not  at  that  time. 

Q.  Did  Mr.  Hume  make  any  request  of  you  in 
that  connection? 

A.  Yes.  He  asked  me  to  have  the  employees 
individually  bring  their  revocations  in. 

Q.     Was  that  done  after  that? 

A.     That  was. 
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Q.  You  have  previously  said  that  the  rep- 
resentatives of  the  Teamsters  were  in  the  plant 
during  the  summer  of  1945?  A.     Yes. 

Q.  Were  those  representatives  in  the  plant  dur- 
ing all  of  the  time  while  you  were  there? 

A.  No.  At  one  time  we  got  an  injunction  for- 
bidding any  representative  in  the  plant. 

Trial  Examiner  Myers:  Any  representative  of 
what? 

The  Witness:     Of  any  Union. 

Trial  Examiner  Myers:     What? 

The  Witness:  A  representative  of  any  Union, 
I  believe  was  the  way  the  injunction  read. 

Q.  (By  Mr.  Jennings)  :  Was  that  injunction 
later  dismissed?  A.     It  was. 

Q.     About  when? 

Mr.  Jennings:    We  can  stipulate 

Mr.  Tobriner:  About  three  or  four  days  later, 
wasn't  it,  as  soon  as  we  could  get  down  here  and 
have  it  heard? 

The  Witness:    Ten  days,  I  believe  was  the  time. 

Trial  Examiner  Myers:    Who  got  the  injunction? 

The  Witness :  Well,  I  think — to  name  ])arties,  it 
was  the  Secretary-Treasurer  of  the  Union  at  that 
time,  and  my  name  was  on  the  request  for  the 
injunction.  [80] 

Mr.  Tobriner:  What  Union  are  you  speaking 
about  now? 

The  Witness:     The  independent. 

Mr.  Jennings:  May  it  l)o  stipulated  that  that 
injunction  was  dismissed  or  released  in  the  early 
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part  of  September  of  1945?     I  do  not  have  the 

exact  date.     I  know  we  took  an  adjournment  in 

our  hearing  so  you  could  go  down  there  to  that 

case. 

Mr.  Tobriner:  It  will  be  stipulated  that  it  was 
in  effect  less  than,  I  think  ten  days,  or  maybe 
even  seven. 

Trial  Examiner  Myers:  Ten  days  from  what 
date? 

Mr.  Tobriner:  From  the  time  it  w^as  issued, 
whatever  date  that  was.  It  w^as  a  temporary  re- 
straining matter,  as  a  matter  of  fact,  dissolved 
upon  the  hearing  of  the  Order  to  Show  Cause. 

Mr.  St.  Sure:  The  action  referred  to  was  an 
action  of  the  Superior  Court  of  the  County  of 
Stanislaus,  No.  30224,  with  a  number  of  individ- 
uals as  plaintiffs  and  a  number  of  individuals  and 
unions  and  corporations  as  defendants.  An  order 
was  issued,  a  temporary  order  returnable  the  23rd 
day  of  August,  1945.  It  was  issued  on  the  13th 
day  of  August,  1945.  It  was  dissolved  or  dis- 
missed, as  I  remember,  either  the  23rd  or  24th. 

Trial  Examiner  Myers:     Of  August. 

Mr.  St.  Sure:     Of  August,  yes  sir. 

Trial  Examiner  Myers:     Very  well. 

Mr.  Jennings:  I  am  willing  to  accept  that  as 
a  stipulation  of  facts. 

Trial  Examiner  Myers:     Do  you,  Mr.  Tobriner? 

Mr.  Tobriner:     Yes,  so  stipulated. 

Trial  Examiner  Myers:     You,  Mr.  Edises? 

Mr.  Edises:    Yes,  I  so  stipulate. 
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Trial  Examiner  Myers:     Thank  you. 

Q.  (By  Mr.  Jennings)  :  After  the  dissolution 
of  that  restraining  order,  were  representatives  of 
the  Teamsters  in  the  Hume  plant? 

A.     They  were. 

Q.  Were  they  in  the  plant  prior  to  the  date  of 
the  Board's  election?  A.     They  were. 

Q.     Were  they  there  after  the  election? 

A.  After  the  election  was  held  was  during  the 
slack  season  of  the  plant,  and  I  believe  they  were 
in  there,  yes.  I  seen  them  there,  but  of  course 
there  wasn't  much  there  for  them  to  do  at  that 
time,  because  there  was  just  the  regular  crew  of 
workers. 

Trial  Examiner  Myers:  Did  they  work  each 
day? 

The  Witness:    No,  not  every  day. 

Trial  Examiner  Myers:     How  many  days? 

The  Witness:      I  could  not  tell  you. 

Trial  Examiner  Myers:  More  than  one  day  a 
week?  [82] 

The  Witness:     At  times,  yes. 

Mr.  St.  Sure:  Mr.  Trial  Examiner,  I  wonder 
if  I  might  interrupt  a  moment? 

Further  identifying  the  injunction  proceedings 
that  have  be(m  referred  to,  I  mentioned  that  the 
plaintiffs  were  individuals,  as  shoAvn  in  the  caption 
of  the  complaint,  })ut  in  their  pleading  they  allege 
that  they  were  acting  in  behalf  of  and  in  the  name 
of  an  organization  known  as  "Cannery  and  Pood 
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Process   Workers   Union   of   the   Modesto   Area", 

which  they  alleged  to  be  chartered  by  the  Cannery 

and  Food  Process  Workers  Council  of  the  Pacific 

Coast. 

I  believe  that  is  correct,  is  it  not? 

Mr.  Tobriner:     That  is  correct. 

Mr.  St.  Sure:  And  that  Mr.  Heagle  was  alleged 
to  be  the  President  of  that  Union,  the  Witness. 

Trial  Examiner  Myers:  Were  all  the  individ- 
uals there  employees  of  G.  W.  Hume? 

Mr.  St.  Sure:  I  believe  not.  There  were  other 
canners,  members  of  the  C.P  &  G.  as  well. 

Trial  Examiner  Myers:  I  mean,  as  party  plain- 
tiffs. 

Mr.  St.  Sure :  As  party  plaintiffs  they  do  not 
allege  that  they  are  employees  of  any  particular 
company.  A  number  of  individual  companies  are 
named  as  defendants.  I  imagine  that  there  may  be 
employees  of  others. 

Trial  Examiner  Mj^ers:  I  was  wondering 
whether  it  w^as  against  G.  W.  Hume.  [83] 

Mr.  St.  Sure:  It  was  against  a  number  of  the 
local  canneries 

Trial  Examiner  Myers:     Oh,  I  see. 

Mr.  Jennings:  Did  we  have  an  answer  to  that 
question  ? 

(The  record  was  read.) 

Mr.  Jennings:  I  should  like  to  ask  a  stipulation 
of  counsel,  if  I  may,  that  the  election  among  the 
employees  of  the  Hume  Company  was  held  on  the 
7th  of  October,  1945,  in  the  Hume  plant. 
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Mr.  St.  Sure:  That  is  what  the  Board  record 
discloses.    I  will  so  stipulate. 

Mr.  Tobriner:     So  stipulated 

Trial  Examiner  Myers:     Mr.  Edises? 

Mr.  Edises:  I  am  sorry,  but  I  did  not  get  that 
stipulation. 

(The  record  was  read.) 

Mr.  Edises:    Yes,  I  so  stipulate. 

Trial  Examiner  Myers:    What  date  was  that? 

Mr.  Jennings:     October  17th,  Mr.  Examiner. 

Q.  (By  Mr.  Jennings)  :  Were  there  any  rep- 
resentatives of  the  Teamsters  in  the  plant  on  the 
day  of  the  election? 

A.     There  were  not. 

Q.  Calling  your  attention  to  the  month  of  No- 
vember of  1945,  Mr.  Heagle,  do  you  recall  a  con- 
versation you  had  with  Mr.  Hume  shortly  after  the 
middle  of  November,  in  which  there  was  some 
discussion  of  a  threatened  boycott  by  the  Team- 
sters? A.     Yes,  I  do. 

Trial  Examiner  Myers:  Which  Mr.  Hume  was 
that? 

The  Witness:    I  beg  pardon? 

Trial   Examiner  Myers:     Which  Mr.   Hume? 

The  Witness:     Mr.  R.  G. 

Q.  {^y  Mr.  Jennings)  :  Do  you  remember  ap- 
proximately when  that  conversation  took  place? 

A.  I  believe  it  was  some  time  before  the  20th  of 
November. 

Q.     About  how  many  days  before  the  20th? 

A.  fFust  a  few  days.  I  could  not  tell  you  ex- 
actly.    Or,  it  could  have  been  the  day  before. 
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Q.     Where   did   the   conversation   take   place? 

A.     In  the  boiler  room. 

Q.     Was  that  during  working  hours'? 

A.     It  was. 

Q.     Did  Mr.  Hume  come  and  talk  to  you? 

A.     He  did. 

Q.  Could  you  tell  me  what  he  said  and  what  you 
said  at  that  time? 

A.  I  don't  believe  I  can  tell  you  the  exact 
words,  no. 

Trial  Examiner  Myers:  Tell  us  all  that  you  re- 
member. 

The  Witness:  Well,  the  gist  of  the  talk  was  the 
reason  for  my  refusing  to  sign  with  the  Teamsters 
Union,  or  my  refusal  to  pay  dues  to  the  Teamsters 
Union,  and  also  the  threatened  boycott  or  action 
that  they  would  take  in  case  we  did  not  sign. 

Q.     (By  Mr.  Jennings)  :    What  did  you  say? 

A.  I  still  refused  to  sign.  I  told  them  that  I 
would  not  sign. 

Q.  Had  you,  prior  to  that  time,  joined  the  FTA- 
CIO?  A    Yes,  I  had. 

Q.     About  when  was  that? 

A.  I  believe  it  was  in  October  some  time,  when 
I  signed  the  pledge  card  with  the  CIO. 

Trial  Examiner  Myers :    What  year  ? 

The  Witness:     I  beg  your  pardon? 

Trial  Examiner  Myers:     What  year? 

The  Witness:     1945. 

Q.  (By  Mr.  Jennings)  :  Did  you  wear  a  CIO 
Union  button? 
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A.  I  know  what  you  mean.  I  am  just  trying 
to  think.  I  believe  I  did  at  that  time.  I  am  not 
sure. 

Q.  Did  you  make  any  statement  to  anyone  pub- 
licly that  you  had  joined,  signed  up? 

A.     Yes. 

Q.     Where  did  you  make  that  statement  ■? 

A.  Well,  I  believe  I  made  the  statement  to  Mr. 
Hume  and  to  the  members  there,  and — I  think  I 
know  what  you  are  referring  to,  but  I  just  don't 
know  how  to  answer  that,  because  I  think  you  mis- 
understood me  on  that  statement.  [86] 

Q.     Can  you  tell  us  just  what  you  said? 

A.     Can  I  answer  that  this  way? 

Q.     Yes,  go  ahead. 

A.  At  a  meeting  called  by  the  AFL,  Mr.  King 
asked  me — that  is,  I  had  the  floor,  and  I  believe  he 
accused  me  of  being  in  the  CIO,  or  something  like 
that,  or  signing  with  the  CIO,  and  I  told  him  I  had 
not  yet.  That  is  the  statement  I  made.  I  had  not 
yet. 

Q.     Thereafter  you  did? 

A.     I  did  after  that,  yes. 

Q.  And  you  say  that  you  told  Mr.  Hume  that 
you  had  signed  up?  A.     I  did. 

Trial  Examiner  Myers:    Which  Mr.  Hume? 

Tlie  Witness:     Mr.  R.  G.  Hume. 

Trial  Examiner  Myers:  Every  time  you  refer 
to  Mr.  Hume,  you  mean  Mr.  R.  G.  Hume? 

The  Witness:     That  is  right. 
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Mr.  Jennings:  I  think  it  is  true,  Mr  Examiner, 
that  Mr.  R.  G.  Hume  is  the  only  Mr.  Hume  that  is 
active  in  the  management  of  the  Company.  I  would 
like  to  be  corrected  if  that  is  not  so. 

Mr.  St.  Sure:     That  is  correct,  yes. 

Trial  Examiner  Myers :  All  right.  I  just  do  not 
want  to  keep  asking  the  same  question.  We  have 
it  cleared  up  now.  [87] 

Q.  (By  Mr.  Jennings)  :  I  call  your  attention 
to  the  20th  of  November,  1945.    Was  it  Tuesday? 

A.     That  is  right. 

Q.  Do  you  recall  that  you  went  to  work  that 
day?  A.     I  did. 

Q.     About  what  time  in  the  morning? 

A.     About  6:00  o'clock  in  the  morning. 

Q.  After  you  came  to  work,  did  you  see  any 
group  of  individuals  in  front  of  the  plant? 

A.  I  did.  I  saw — well,  we  call  them  "pickets", 
men  bearing  banners  blocking  the  main  gate  of  the 
plant,  in  front  of  the  main  gate  to  the  plant. 

Q.     AVhat  pickets  were  they? 

A.     AFL. 

Q.     During  the  morning,  did  you  have  any  dis- 
cussion with  Mr.  R.  G.  Hume  ?  A     I  did. 
Q.     At  which  other  employees  were  present? 
A.     I  did. 

Q.  Where  did  that  discussion  or  meeting  take 
place  ? 

A.     In  front  of  the  boiler  room. 
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Q.     You  are  employed  in  the  boiler  room*? 

A.     I  am. 

Q.  Is  the  boiler  accessible  without  going  into 
the  plant?  A.     Yes. 

Q.  Who  attended  this  meeting  in  the  boiler 
room,  Mr.  Heagle"? 

A.  It  wasn't  in  the  boiler  room.  It  was  outside 
the  boiler  room. 

Q.     It  was  outside  the  l)oiler  room? 

A.     Outside  the  boiler  room. 

Q.     Who  attended  this  meeting? 

A.     Mr.  Hume  and  Mr.  Birchall. 

Q.     What  is  his  position? 

A.     I  believe  he  is  assistant  to  Mr.  Hume. 

Mr.  Birchall:     General  Manager. 

Trial  Examiner  Myers :    Will  you  please  spell  it  ? 

Mr.  Birchall:  Thomas  D.  Birchall,  B-i-r-c-h- 
a-1-1. 

Q.  (By  Mr.  Jennings)  :  What  employees  were 
present  at  the  meeting? 

A.     You  wish  me  to  name  them? 

Q.     No,  just  by  group. 

A.  The  warehouse  group,  and  most  of  the  front 
end  crew,  the  regular  workers. 

Q.  When  you  say  the  "front  end  crew",  what 
do  you  mean  by  that? 

A.  I  mean  the  cook  room,  canning  department, 
cutting  department,  and  receiving. 

Q.     All  men  employees?  A.     Yes. 

Q.     And  regular  employees?  A.     Yes.  [89] 
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Trial  Examiner  Myers:  About  bow  many  were 
tbere  at  tbat  time? 

Tbe  Witness:     Between  20  and  30,  I  believe. 

Q.  (By  Mr.  Jennings)  :  What  happened  at  that 
gathering  *? 

A.  Mr.  Hume  had  a  list  in  his  hand.  The  AFL 
had  demanded  that  we  release — they  would  release 
the  spinach,  that  is,  deliver  the  spinach  to  the  plant. 

Trial  Examiner  Mj^rs:     What  was  that? 

Would  you  read  the  answer? 
(The  answer  was  read.) 

Trial  Examiner  Myers:     What  does  that  mean? 

The  Witness:  I  think  you  misunderstood  me 
there.  The  list  wavS — well,  we  should  be  fired  or 
laid  off  before  they  would  release  the  spinach  to 
the  plant. 

Trial  Examiner  Myers:     Who  is  "they"? 

The  Witness :     The  AFL. 

Trial  Examiner  Myers :  What  do  you  mean  ' '  re- 
lease"?    You  mean,  deliver  spinach? 

The  Witness:  Well,  they  drove  it  away  from 
the  plant  and  took  it  down  to  one  of  the  trucking 
contractors.  I  suppose  there  was  danger  of  it 
being  spoiled,  and  that  was  the  only  reason  it  would 
have  been  released,  provided  he  laid  all  of  us  off. 

Mr.  Jennings:  Will  you  mark  that  Board's  Ex- 
hibit 9  for  identification,  please? 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  9  for  iden- 
tifi<3ation.) 
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Trial  Examiner  Myers:  What  did  Mr.  Hume 
sayf    Was  that  what  you  were  going  to  bring  out? 

Mr.  Jennings:  I  was  going  into  that,  Mr. 
Examiner. 

Q.  (By  Mr.  Jennings)  :  I  show  you  this  letter, 
which  is  Board's  Exhibit  9  for  identification.  Is 
that  a  copy  of  the  letter  which  Mr.  Hume  had  there  ? 

A.  No.  Mr.  Hume's  was  written  in  pencil,  the 
list. 

Trial  Examiner  Myers:  Is  that  a  copy?  That 
is  typewritten.    Is  that  a  copy? 

The  Witness:  Why,  the  list  that  was  handed  to 
me  was  just  a  list  of  the  names  on  a  sheet  of  paper. 

Trial  Examiner  Myers:     Oh.    All  right. 

Mr.  Jennings:  May  it  be  stipulated,  counsel, 
that  Board's  Exhibit  9  is  a  copy  of  a  letter  received 
by  the  Company? 

Mr.  St.  Sure:  That  is  correct,  supplied  to  the 
Board  by  the  Hume  Company,  at  the  Board's 
request. 

Trial  Examiner  Myers :  Do  you  so  stipulate,  Mr. 
Tobriner  ? 

Mr.  Tobriner:  Upon  the  statement  of  Mr.  St. 
Sure,  yes.  [91] 

Trial  Examiner  Myers:     You,  Mr.  Edises? 

Mr.  Edises:     Yes. 

Trial  Examiner  Myers:     Thank  you. 

Q.  (By  Mr.  Jennings) :  Were  the  names  listed 
on  Board's  Exhibit  9  the  names  that  were  on  this 
list  which  Mr.  Hume  had? 

A.     T'liere  are  a  few  there  that  I  cannot  place, 
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and  there  is  one  that  is  misstated.     That  is  Harley 
Cniikshank.     There  was  no  such  man  there.     That 
was  Freischneckt,  was  the  man's  name. 

Mr.  Jennings:  I  will  offer  Board's  Exhibit  9 
in  evidence. 

Trial  Examiner  Myers:  Any  objection,  gentle- 
men ? 

Mr.  St.  Sure:     No  objection. 

Mr.  Edises:     No  objection. 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Mj^ers:  There  being  no  objec- 
tion, the  letter  is  received  in  evidence,  and  I  will 
ask  the  Eeporter  to  please  mark  it  as  Board's 
Exhibit  9. 

(The  document  heretofore  marked  Board's 
Exhibit  No.  9  for  identification  was  received 
in  evidence.) 

BOARD'S  EXHIBIT  No.  9 

[Letterhead  Cannery  Workers'  Union, 
Local  No.  22382] 

November  20,  1945 

G.  W.  Hume  Company 
South  Front  Street 
Turlo-ck,  California 

Attention  Mr.  Ray  Hume 
Dear  Sir: 

This  is  to  notify  3'ou  that  the  following,  who  are 
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employees  of  your  company,   are  suspended  from 
membership  in  Federal  Labor  Union  #22382: 
H.  F.  Frazier  Fred  White 

Earnest  Bishop  Carl  P.  Peterson 

Harley  Cruikshank  William  J.  Ely 

J.  Boyd  McShane  Clyde  Faddis 

Nino  Lombardo  Bob  White 

Arthur  Berry  Clifford  Luther 

Peter  Bjorklund  Neal  Watts 

Harold  Dillard  G.  J.  Bol)b 

Harry  Pierson  A.  Thiessen 

Archy  Miller  William  Wolfe 

J.  F.  Breshears  George  Wright 

Verdeen  Hartvickon  I.  C.  Heagle 

Willis  Thompkins  William  Rogers 

Ross  Wilkinson 

We  are  requesting  their  dismissal  of  this  date. 

Very  truly  yours, 
[Seal]        /s/  H.  C.  TORREANO, 
Representative. 
HCT/d 


Q.  (By  Mr.  Jennings)  :  Will  you  tell  me  what 
Mr.  Hume  said  to  the  employees  who  were  assembled 
there,  Mr.  Heagle'? 

A.  He  told  us  that  he  would  have  to  lay  us  off 
temporarily,  and  then  he  mentioned — I  believe  there 
was  a  little  said  after  tliat  about  "stick  around." 

Q.     Did  he  tell  you  why  he  had  to  lay  you  off? 

A.  Yes.  For  the  very  reason  I  stated  a  while 
back,  so  as  to  get  the  spinch  released. 
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Q.     Released  by  whom? 

A.     By  the  Teamsters. 

Q.  Did  you  read  the  list  of  names  to  the  em- 
ployees while  you  were  there?  A.     I  did. 

Q.  Did  you  read  the  correct  names  of  the  em- 
ployees as  you  understood  it  ?  A.I  did. 

Q.  You  mentioned  that  one  of  the  employees 
was  misnamed? 

A.  Yes.  I  think  there  were  several  of  them 
that  were  misspelled  on  there,  but  I  am  not  certain. 
That  is,  on  that  list. 

Q.  Could  you  indicate  the  names  that  were  mis- 
spelled, Mr.  Heagle?  Tell  us  what  the  correct 
name  was,  as  you  read  it. 

A.  Well,  these  names  are  all  spelled  right  here, 
but  on  the  list,  I  rem.ember  making  the  remark  that 
some  of  them — the  list  was  made  up  in  hurry. 

Q.     Will  you  look  at  that  and  see? 

A.  Yes.  This  ''J.  Boyd  McShane"  should  be 
McCamey.  [93] 

Q.     Spell  that.  A.     M-c-C-a-m-e-y. 

Trial  Examiner  Myers:  You  say  Harley  Cruik- 
shank  should  be  Harley 

The  Witness:     Freischneckt. 

A.     (Contiiming)     I  believe  that  is  all. 

Q.  (By  Mr.  Jennings)  :  Do  you  see  Peter 
Bjorklund  here?  A.     Yes. 

Q.     What  is  his  correct  name? 

A.  Oh,  yes.  The  first  name  is  Vidor,  V-i-d-o-r. 
1  do  not  just  exactly  remember  what  it  is. 

Q.  Did  you  say  anything  at  this  gathering  in 
front  of  the  boiler  room,  Mr.  Heagle? 

A.     Yes.    I  reminded  Mr.  Hmtie  that  he  was  lav- 
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ing  himself  open  to  unfair  labor  practice  charges. 

Q.     Did  he  make  any  answer  to  that? 

A.  Yes.  He  said  he  would  have  to  take  that 
chance. 

Q.  Was  anything  said  about  the  spinach'?  Was 
there  any  discussion  about  getting  the  spinach? 

A.  Yes,  there  was.  Several  of  the  boys — we 
offered  to  go  down  and  get  the  trucks,  if  he  would 
give  the  word,  and  get  the  spinach,  and  I  believe 
Mr.  Birchall  even  agreed  to  drive  one  of  the  trucks 
at  the  time.    But,  we  did  not  get  it. 

Trial  Examiner  Myers :  When  you  said  he  would 
give  the  "word,"  you  mean  Mr.  Hume? 

The  Witness:  That  Mr.  Hume  would  give  the 
word,  yes. 

Trial  Examiner  Myers:  What  did  he  say  to 
that? 

The  Witness:     I  received  no  answer. 

Q.  (By  Mr.  Jennings) :  Did  you  ask  whether 
or  not  you  were  discharged? 

A.     Not  at  that  time. 

Q.  Was  there  any  discussion  of  discharge  at 
that  time,  discharge  slips? 

A.  All  that  was  said  at  that  time  was  that  w^e 
were  temporarily  laid  off. 

Q.  Were  you  given  any  discharge  slip  or  any- 
thing to  indicate  the  reason  for  your  lay  off? 

A.     No,   wo   weren't. 

Q.     Did  you  ask  for  any? 

A.     I  asked  for  one,  yes. 

Q.     Whom  did  you  ask?  A.     Mr.  Hume. 

Q.     What  did  you   say? 
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A.  I  asked  him  if  he  could  give  us  a  slip  show- 
ing why  we  were  laid  off,  and  he  said  he  could  not. 

Trial  Examiner  Myers:  At  this  meeting  that 
you  had*? 

The  Witness:     Right  there  at  that  time,  yes  sir. 

Q.  (By  Ml'.  Jennings)  :  On  Wednesday,  No- 
vember 21 — strike  that.  [95]  Did  you  leave  the 
plant  then,  atfer  this  meeting'?  A.     We  did. 

Q.  On  Wednesday,  the  21st  of  November,  did 
you  come  back  to  the  plant?  A.     We  did. 

Q.     At  what  time  in  the  morning? 

A.     8:00  o'clock. 

Q.     How  many  employes  came  back? 

A.     46,  approximately. 

Q.  Did  you  go  into  the  plant  or  did  you  go 
across  the  street? 

A.  We  gathered  across  the  street,  and  then  went 
into  the  plant. 

Trial  Examiner  Myers:  Were  the  pickets  there 
that  day,  or  as  you  call  them,  "pickets"? 

The  Witness :     They  were,  yes  sir. 

Trial  Examiner  Myers :  There  were  people  there 
Avith  signs  that  you  call  "pickets"? 

The  Witness:  No,  there  was  no  signs  out  that 
morning:. 


■^O' 


Trial  Examiner  Myers:  On  the  20th,  there  were 
people  there  with  signs? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Myers:  On  the  21st,  there  were 
just  people  there  but  no  signs,  is  that  it? 
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The  Witness:  Representatives  there  from  the 
AFL  at  that  time,  people  that — well,  out  of  town 
people,  in  other  words. 

Trial  Examiner  Myers:     On  the  21st'? 

The  Witness:     On  the  21st,  yes  sir. 

Trial  Examiner  Myers:     About  how  many? 

The  Witness:  I  could  not  name  the  exact  num- 
ber.   There  was  around  nine  or  ten,  I  believe. 

Q.  (By  Mr.  Jennings)  :  Were  there  women  in 
this  group  of  46,  or  were  they  all  men? 

A.     No,  there  w^ere  w^omen  in  it. 

Q.  When  you  went  to  go  through  the  gate,  which 
group  went  first? 

A.  We  had  a  few  ex-service  men,  and  the  ex- 
service  men  and  the  women  went  first. 

Q.     Did  anybody  get  through  into  the  plant? 

A.  Yes,  the  women  and  these  ex-service  men 
got  through. 

Q.     Did  the  regular  workers  get  through? 

A.     We  got  as  far  as  the  inside  door. 

Q.     What  happened  there? 

A.  There  was  a  line  thrown  aci'oss.  They  linked 
elbows. 

Q.     Who  linked  elbows? 

A.  The  AFL  linked  elbows  and  blocked  the 
entrance. 

Q.     So  you  did  not  get  in? 

A.     No.     That  is  as  far  as  we  got. 

Q.     What  did  you  do  then  ?  [97] 

A.     Called  for  Mr.  Fordham. 

Q.     The   Superintendent?  A.     Yes. 
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Q.     Who  did  you  ask  to  get  Mr.  Fordham? 

A.     The  watchman. 

Q.     Did  he  get  him?  A.     He  did. 

Q.     Did  Mr.  Fordham  come  out? 

A.     He  did. 

Q.     Did  you  talk  to  Mr.  Fordham? 

A.     I  did. 

Q.     What  did  you  say  to  him? 

A.  I  told  him  we  was  reporting  for  work,  and 
I  believe  my  exact  words  were,  "What  is  the  ver- 
dict"? And  he  answered  that  we  would  have  to 
clear  ourselves  with  the  AFL  in  order  to  be  able  to 
work,  and  I  believe — I  know  I  said — I  said  "Then 
that  means  pay  dues  and  back  dues"?  And  he 
says,  "You  haven't  got  no  job,"  or  "I  guess  you 
haven't  got  a  job  unless  you  do." 

There  was  a  lot  of  excitement  there  at  the  time. 
I  don't  just  remember  the  words. 

Trial  Examiner  Myers:  What  was  the  last  part 
of  that  answer? 

(The  last  part  of  the  answer  was  read.) 

Q.  (By  Mr.  Jennings) :  About  how  many  em- 
ployees were  there  at  the  time  this  statement  w^as 
made  by  Mr.  Fordham? 

A.  Well,  the  original  46,  and  then  several  of  the 
employees  that  were  inside,  quite  a  bunch  of  the 
employees  that  were  inside  were  standing  inside 
of  the  door. 

Q.  I  will  show  you  the  appended  page  attached 
to  the  complaint  in  this  proceeding,  and  ask  you 
to  look  at  the  list  of  employees  there,  and  tell  me 
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whicli  of  tliose  employees,  to  your  knowledge,  were 

not  present,  and  which  were  present. 

A.  This  Archy  Miller  was  not  present  at  that 
time.     He  was  laid  up. 

Q.     You  did  not  see  him  there? 

A.  No.  Thomas  Broil  was  not  there  at  that 
time,  either. 

Trial  Examiner  Myers:     A¥hat  is  that? 

The  Witness:  Tom  Broil.  I  do  not  remember 
seeing  him. 

Trial  Examiner  Myers :     How  do  you  spell  that  ? 

The  Witness:     B-r-o-1-1. 

A.  (Continuing)  And  I  don't  know  Faddis 
well  enough  to  know  whether  he  was  there  or  not. 

Q.     That  is  F-a-d-d-i-s  ?  A.     Yes. 

Trial  Examiner  Myers :     Were  all  the  rest  there  ? 

The  Witness:       They  were. 

Q.  (By  Mr.  Jennings)  :  By  the  way,  Mr. 
Heagle,  do  you  know  where  Oscar  Johnson  is  now? 

A.     In  the  service.  [99] 

Q.     What  branch  of  the  service? 

A.     That  I  don't  know. 

Mr.  Tobriner:  Just  a  minute,  Mr.  Jennings.  Is 
that  a  name  on  this  Exhibit  No.  9  that  you  are 
showing  to  him? 

A.     No,  it  is  not  on  Exhibit  9. 

^Ir.  Tobriner:  You  are  showing  him  a  list  on 
the  comi)laint? 

Mr.  Jennings:     Attached  to  the  complaint,  yes. 

Q.  (By  Mr.  Jennings)  :  Was  Mr.  Johnson  a 
regular  or  a  seasonal  workei',  Mr.  Heagle? 
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A.  He  was  a  warehouse  worker,  and  I  believe 
he  would  be  classified  as  a  regular,  though  without 
much  seniority;  a  new  man  there,  practically  a  new 
man  there.    He  had  not  been  there  very  long. 

Q.  Was  Mr.  Johnson  present  on  November  28th 
at  this  meeting  in  front  of  the  boiler  room*? 

A.     He  was. 

Q.  To  your  knowledge,  had  Mr.  Johnson  joined 
the  FTA-CIO? 

A.  Yes.  That  is,  he  signed — my  knowledge  is 
that  he  signed  a  pledge  card,  that  is  as  far  as  my 
knowledge  goes. 

Q.     Had  he  also  refused  to  pay  dues  to  the  AFL  ? 

A.     He  had. 

Q.  He  was  not  named  on  this  list  of  names  that 
, you  read,  was  he? 

A.  Yes.  Every  man  who  worked  in  the  ware- 
house was  on  that  list.  Not  the  supervisory  em- 
ployees. Every  man  outside  of  the  supervisory 
employees  was  named. 

Q.  After  you  talked  to  Mr.  Fordham  in  front 
of  the  plant,  what  did  you  do? 

A.  I  beg  your  pardon,  I  was  not  in  front.  You 
mean,  on  the  21st? 

Q.     Yes. 

A.     That  was  in  front  of  his  office. 

Q.     In  front  of  his  office? 

A.     Inside  the  gate  of  the  plant. 

Q.  What  did  you  do  then,  after  he  had  told  you 
what  vou  have  testified  about? 
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A.  We  left  and  went  home,  that  is,  w^ent  across 
the  street  and  gathered  there  for  a  while,  but  we 
left  the  plant. 

Q.  Were  any  company  of&cials  across  the  street 
w^hen  you  went  over  there  *? 

A.     Yes,  Mr.  Hume  and  Tom. 

Trial  Examiner  M^'ers :     Tom  who  ? 

The  Witness:     Tom  Birchall. 

Q.  (By  Mr.  Jennings)  :  Did  you  hear  any  dis- 
cussion about  the  matter  of  discharging  the  em- 
ployees ? 

A.  Yes,  there  was  quite  a  bit  of  discussion  going 
on,  and  Mr.  Torreano  of  the  Teamsters  Union  was 
there  at  the  time,  and  Mr.  Hume  made  the  remark 
that  Mr.  Torreano  had  agreed  to  take  all  the  re- 
sponsibility. 

Q.     What  did  Mr.  Torreano  say? 

A.  Well,  I  believe  he  answered  that  he  had,  be- 
cause he  smiled  all  over  his  face. 

Mr.  Tobriner:     Objection.     Move  it  be  stricken. 

Trial  Examiner  Myers:     Strike  it  out. 

Did  he  say  anything? 

The  Witness:  There  is  nothing  definite  that  I 
could  say,  no. 

Trial  Examiner  Myers:     Did  he  do  anything? 

The  Witness:  Yes.  He  laughed  and  shook  his 
head  when  Mr.  Hume  made  the  remark. 

Trial  Examiner  Myers :  Which  way  did  he 
shake  his  head,  up  and  down  or  sidewaj^s? 

The  Witness:     As  t]i()Ui;ii  lie  meant,  yes. 

Q.  (By  Mr.  Jennings) :  After  that,  did  you 
leave?  A.    We  did. 
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Q.  Were  you  thereafter  re-employed  by  the 
company?  A.     On  February  7,  1946. 

Q.  You  received  a  letter  offering  you  reinstate- 
ment? A.     I  did. 

Q.     Did  you  then  go  to  work  on  February  Ttli? 

A.     I  did. 

Q.     Have  you  been  employed  since?  [102] 

A.  I  was  employed  for  11  days,  and  then,  due 
to  the  fact  that  there  was  no  more  work,  I  was  off 
until  the — I  cannot  remember  the  exact  date.  I 
would  have  to  get  that  from  Mr.  Hume.  Before 
spinach  started. 

Q.  At  any  rate,  you  went  back  on  your  regular 
job,  and  you  have  been  back  on  your  regular  job 
since  that  time?  A.     I  have. 

Q.     Since  February  7th? 

A.     With  the  exception  of  the  time  that  I  was  off. 

Q.  So  long  as  there  was  a  job  for  you  to  do,  you 
did  it?  A.     That  is  correct. 

Q.     And  nobody  else  was  working  on  your  job? 

A.     No. 

Mr.  St,  Sure:  I  wonder,  Mr.  Trial  Examiner — 
T  am  not  inquiring  because  I  am  hungry,  but  I  was 
wondering  what  your  schedule  would  be?  I  have 
some  telephone  calls  to  make  during  the  noon  hour. 

Trial  Examiner  Myers:  Do  you  want  to  recess 
now  for  lunch? 

Mr.  St.  Sure:     I  thought  it  might  be  helpful. 

Trial  Examiner  Myers :  Have  you  any  ol^jection, 
Mr.  Jennings? 


262  National  Labor  Relations  Board,  vs. 

(Testimony  of  Irwin  C.  Heagle.) 

Mr.  Jennings:  No,  indeed.  I  was  hoping  some- 
body w^ould  ask.  [103] 

Trial  Examiner  Myers:  We  will  adjourn  now 
until  2 :30.  You  are  excused,  Mr.  Heagle,  until  2 :30. 
(Witness  excused.) 

(Thereupon,  a  recess  was  taken   until   2:30 
o'clock  p.m.) 

After  Recess 

(Whereupon  the  hearing  was  resumed,  pur- 
suant to  the  recess,  at  2:30  o'clock  p.m.) 

Trial  Examiner  Myers:  Are  you  ready,  gentle- 
men ? 

Mr.  Jennings:     Ready. 

Trial  Examiner  Myers :  Will  you  take  the  stand, 
please,  Mr.  Heagle? 

IRWIN  C.  HEAGLE 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  having  been  previously 
duly  sworn,  was  examined  and  testified  further  as 
follows : 

Direct  Examination 
(Resumed) 

Trial  Examiner  Myers:  Have  you  any  further 
questions  of  Mr.  Heagle? 

Mr.  Jennings:     Yes,  I  have,  Mr.   Examiner. 

Trial  Examiner  Myers:     You  may  proceed. 

Q.  (By  Mr.  Jennings)  :  Mr.  Heagle,  are  you 
aware  of  the  fact  that  the  Company  signed  a  con- 
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tract  with  the  Teamsters  on  or  about  March  25th? 

Mr.  Tobriner:  The  contract  speaks  for  itself, 
Mr.  Jennings.  Do  not  characterize  it,  please.  It 
is  with  the  Teamsters. 

Q.  (By  Mr.  Jennings) :  I  will  show  you  Board's 
Exhibit  8 

Mr.  Tobriner:  I  am  going  to  ask,  Mr.  Trial 
Examiner — the  contract  will  s^Deak  for  itself.  Mr. 
Jennings  has  characterized  this  contract  in  language 
that  is  completely  misleading,  I  think. 

Trial  Examiner  Myers:     Reframe  the  question. 

Q.  (By  Mr.  Jennings) :  Were  you  aware  of 
the  fact  that  the  company  had  signed  a  contract 
with  the  labor  organizations  who  are  named  on 
Board's  Exhibit  8?  A.     I  was. 

Q.  Was  any  notice  posted  in  the  plant  advising 
the  employees  that  such  a  contract  had  been  signed  ? 

A.     Xot  to  my  knowledge. 

Q.     Have  you  ever  seen  such  a  notice? 

A.     I  have  not. 

Q.  Since  March  25th  of  1946,  have  you  been 
approached  to  join  the  AFL  union  named  in  that 
contract?  A.     I  have. 

Q.     About  when  was  that?  A.     Last  week. 


Q 

A 

Q 

A 

Q 

A 

Q 

A 


By  whom  were  you  approached? 

Mr.  Evanson. 

Do  you  know  his  full  name? 

E-v-a-n-s-o-n.    I  cannot  think  of  it  right  off. 

\Vliat  labor  organization  does  he  represent  ? 

Represents  the  AFL. 

Where  did  he  talk  to  you? 

In  the  boiler  room.  [106] 
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Q.     Were  you  working?  A.     I  w^as. 

Q.     What  did  he  say  to  yon? 

A.  He  asked  me  if  I  already  signed  the  slip, 
and  I  told  him  no. 

Q.     What  did  he  ask  you  to  sign? 

A.     A  clearance  slip. 

Q.     Did  you  sign  it  ?  A.     I  did  not. 

Q.  Mr.  Heagie,  during  this  year,  the  year  of 
1946,  have  representatives  of  the  AFL  or  of  the 
Teamsters  union  been  given  access  to  the  company's 
plant  in  Turlock?  A.     They  have. 

Q.     Have  you  seen  them  in  the  plant? 

A.     I  have. 

Q.  Talking  to  the  employees  during  working 
hours?  A.     I  have,  yes,  sir. 

Q.     Has  that  been  true  since  March  1st  of  1946? 

A.     It  has. 

Q.  Have  representatives  of  any  other  labor  or- 
ganization been  in  the  plant  talking  to  the  em- 
ployees? A.     They  have  not. 

Mr.  Jennings:  Would  it  be  possible,  counsel,  to 
stipulate  so  as  to  avoid  repetition  of  the  question, 
that  representatives  of  the  charging  union,  the 
FTA-CIO  have  been  denied  access  to  the  company's 
plant? 

Mr.  St.  Sure:  I  do  not  know  that  that  is  the 
fact.  As  soon  as  Mr.  Hume  or  Mr.  Birchall  return, 
I  will  be  very  ^lad  to  stipulate  with  you,  but  I  do 
not  know  what  the  situation  has  been  from  the 
period  March  1st  to  ]\Iarch  15th.  Prior  to  March 
1st,  and  I  assume  since  the  25th  of  March  of  this 
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year,  the  AFL  representatives  have  been  admitted 
to  the  plant.     In  the  interval  between  those  dates, 
I  am  not  sure. 

Mr.  Jennings:  I  am  thinking  now  about  the 
denial  of  access  to  the  charging  nnion,  Mr.  St.  Sure. 

Mr.  St.  Sure :  I  can  stipulate  that  the  charging 
union  has  not  had  admission  to  the  plant.  I  would 
like,  however,  to  consult  Mr.  Hume  and  Mr.  Birchall 
to  be  sure  I  am  correct.  I  say  I  stipulate  that, 
because  I  assume  that  during  the  period  the  contract 
was  operative,  the  AFL  had  the  only  right  of  access 
as  the  representative  of  the  workers  under  the 
contract.  Since  this  March  25th  document  was 
signed,  I  assume  the  same  situation  was  viewed  as 
correct  by  the  plant.  The  reason  I  mention  the 
period  from  March  1st  to  25th  is  because  during 
that  period  we  had  asked  tlie  members  of  the 
C.  P.  &  G.  to  bar  the  representatives  of  both  unions 
from  the  plant.  I  think  that  probably  would  add 
up  to  the  lack  of  access  by  the  FTA-CIO,  but  I  am 
not  sure  enough  of  it  to  want  to  stipulate  without 
checking. 

Q.  (By  Mr.  Jennings)  :  From  March  1st  to 
March  25th,  Mr.  Heagle,  were  you  employed? 

A.     I  was.  [108] 

Q.  In  the  Turlock  plant.  During  all  of  that 
time,  or  just  during  part  of  it? 

A.  I  cannot  tell  you  exactly.  I  do  not  remember 
just  exactly  when  I  was  called  back  to  work  this 
last  time.  I  was  called  back  just  about  a  week  or 
so  after  the^y  started  spinach,  and  I  do  not  remem- 
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ber  the  exact  date.    I  could  find  it  out  l\v  my  time 

cards,  but  I  do  not  have  any  idea  when  it  was. 

Q.  Were  you  working  on  the  25th  of  March, 
when  this  contract,  Board's  Exhibit  8,  was  signed? 

A.     Yes. 

Q.     Had  you  been  working  prior  to  that? 

A.     Yes,  a  few  days. 

Q.     For  about  how  long?  A.     A  few  days. 

Q.  Do  you  know  whether  or  not  representatives 
of  the  AFL  or  of  the  Teamsters  weie  in  the  plant 
during  those  days?  A.     Yes,  they  were. 

Mr.  Jennings:     I  have  nothing  further. 

Trial  Examiner  Myers :  Have  you  any  questions, 
Mr.  St.  Sure. 

Mr.  St.  Sure:     I  have  simply  one  question. 

Cross-Examination 
By  Mr.  St.  Sure : 

Q.  Mr.  Heagle,  at  the  time  that  the  court  a-ction 
was  filed  that  you  referred  to  as  resulting  in  an 
injunction  for  a  period  of  some  days  last  August, 
you  were  President  of  an  organization  known  as 
the  "Camiery  &  Food  Process  Workers  Union  of 
the  Modesto  Area,"  is  that  correct? 

A.     Acting  as  President. 

Q.     Acting  President?  A.     Temporarily. 

Q.  That  organization  in  turn  was  chartered  by 
the  Cannery  &  Food  Process  Workers  Council  of 
the  Pacific  Coast?  A.     That's  right. 

Q.  Was  the  local  union  that  you  were  Acting 
President  of,  or  the  Food  Process  Workers  Council, 
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or  either  of  tliem,  affiliated  with  either  the  AFL  or 

the  CIO?  A.     At  that  time,  no. 

Q.  Was  the  Food  Process  Workers  Council  of 
the  Pacific  Coast  a  subsidiary  of  or  an  auxiliary  of 
the  Seafarers'  Union,  the  International  Seafarers' 
Union  of  the  AFL? 

A.  It  was  for  a  short  time,  but  I  would  rather 
that  somebody  who  knows  more  about  that  than  I 
do  answer  that,  because  I  wasn't 

Q.  There  was  some  confusion  at  that  time  as 
to  whether  you  were  part  of  the  AFL,  and  you  sub- 
sequently went  independent,  I  believe? 

A.     That's  right. 

Q.  But  at  that  time  you  were  not  a  member  of, 
nor  was  that  Union  nor  was  that  Council  affiliated 
with  the  CIO?  A.     It  was  not.  [110] 

Mr.  St.  Sure:     I  have  no  other  questions. 

Trial  Examiner  Myers:     Mr.  Tobriner? 

Q.  (By  Mr.  Tobriner) :  Mr.  Heagle,  you  have 
been  a  member  of  Local  22382  I  think  for  some 
time?  A.     I  have. 

Q.     How  many  years? 

A.     I  believe  I  joined  in  1939. 

Q.  You  were  an  active  member  of  the  union, 
were  you  not?  A.     From  1943  on,  yes. 

Q.  You  were  a  member  of  the  Executive  Com- 
mittee of  22382,  were  you  not? 

A.     Since  the  latter  part  of  1943. 

Q.  You  participated  in  discussions  with  the  Ex- 
ecutive Committee,  did  you  not? 

A.     I  did  at  that  time. 
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Q.  You  knew,  did  you  not,  that  22382  took  the 
position,  at  least  in  the  meetings  of  the  Executive 
Committee,  that  the  contract  which  was  called  the 
"Green  Book  Contract"  was  a  union  ship  contract *? 

A.     Not  necessarily. 

Q.     You  deny  that  you  took  that  position? 

A.  I  took  the  position — I  believe  it  is  called 
''preferential  hiring."  [Ill] 

Q.  Do  you  say  they  did  not  take  the  position  that 
a  person  should  be  discharged  under  that  contract 
if  he  did  not  pay  dues  to  22382? 

A.  Well,  naturally  we  figured  that  should  be 
that  way. 

Q.  Sure.  In  other  words,  you  did  take  the  posi- 
tion that  the  person  who  did  not  pay  dues  to  22382 
should  be  discharged? 

A.  We  may  have  taken  that  position,  but  I  do 
not  believe  it  was  ever  enforced,  to  my  knowledge. 

Q.     Aside  from  whether  it  was  enforced 

Trial  Examiner  Myers:  What  do  you  mean  by 
"take  the  position?" 

Q.  (By  Mr.  Tobriner)  :  Didn't  the  Local  tell 
the  employers  that  it  believed  that  a  person  who 
did  not  pay  dues  to  22382  should  be  discharged? 

A.  You  will  have  to  ask  that  of  somebody  else. 
I  never  said  it  myself,  and  never  heard  it  in  that 
many  words. 

Q.  Didn't  you  know  that  there  were  discharges 
of  people  who  did  not  pay  dues  under  the  Green 
Book  Contract?  A.     Not  to  my  knowledge. 
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Q.  Didn't  you  know  that  in  Oakdale,  in  the 
spring  of  '44,  there  were  discharges  of  persons  who 
did  not  pay  dues  ? 

A.     I  never  heard  of  the  Oakdale  plant. 

Q.  You  never  heard  of  anybody  being  discharged 
for  non-payment  of  dues? 

A.  I  heard  of  people  being  discharged  for  non- 
payment of  dues  to  the  Teamsters  since  they 
came  in. 

Q.     No,  prior  to  the  summer  of  1945. 

A.     That  I  wouldn't  be  prepared  to  argue. 

Q.  I  am  not  asking  you  to  argue.  We  have  law- 
yers for  that.  I  am  asking  you  whether  you  do  not 
know  of  your  own  knowledge  that  there  were  people 
discharged.  A.     Not  to  my  knowledge. 

Q.     You  never  heard  that? 

Mr.  Edises:  Just  a  moment.  I  object  to  that  as 
already  asked  and  answered  several  times. 

Mr.  Tobriner:  No.  He  answered  it  once  the 
other  way. 

Trial  Examiner  Myers:     Overruled. 

Wil]  the  reporter  please  read  the  question? 
(The  question  was  read.) 

A.  In  connection  with  the  Oakdale  plant,  no,  I 
never  have. 

Q.     In  connection  with  any  plant. 

A.  As  far  as  any  plant  down  there,  the  Hume 
plant  is  all  I  am  interested  in. 

Q.     I  am  asking  you,  any  plant? 

Mr.  Jemiings:  Object  to  counsel  asking  about 
any  plant  except  the  Hume  plant. 
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Mr.  Tobriner:     Let  me  ask  you 


Mr.  Jennings:  I  do  not  object  upon  the  ground 
it  is  irrelevant,  because  obviously  this  witness  does 
not  know  what  happened  at  any  other  plant.  [113] 

Trial  Examiner  Myers:     That  is  right. 

Q.  (By  Mr.  Tobriner)  :  You  were  a  member 
of  the  Executive  Council,  Mr,  Heagle? 

A.     I  was. 

Q.  Didn't  the  Executive  Comicil  pass  an  action 
of  the  union  with  regard  to  other  plants  besides 
Hume  ?  A.     They  did. 

Q.  So  you  laiow  of  certain  things  regarding 
other  plants'? 

A.     I  wasn't  present  at  all  the  executive  meetings. 

Q.  I  am  going  to  ask  you  whether  at  any  meet- 
ing of  the  Executive  Council,  the  matter  ever  came 
up  as  to  what  should  be  done  with  people  who  did 
not  pay  dues  at  any  other  plant?  Did  that  ever 
come  up? 

A.     I  do  not  remember. 

T'rial  Examiner  Myers :     While  you  were  present. 

The  Witness:     I  do  not  remember,  myself. 

Q.  (By  Mr.  Tobriner)  :  Do  you  remember  the 
case  of  Wes  King? 

A.     I  remember  Wes  King. 

Q.  Do  you  know  anything  about  his  being  let 
out  because  of  non-payment  of  dues? 

A.  I  didn't  imderstand  that  was  the  reason  he 
was  let  out. 

Q.  So  you  don't  know  of  any  case  wliere  that 
was  done? 
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A.  Not  to  my  knowledge,  not  definitely,  because 
if  the  case  was  something  I  was  interested  in,  I 
might  remember  it.  But,  I  don't  remember  of  any 
case.  [114] 

Q.  You  are  not  prepared  to  go  as  far  as  to  say 
it  would  not  have  happened'? 

Mr.  Edises:     Now,  Mr.  Examiner 

Mr.  Tobriner :     I  am  cross-examining,  Mr,  Edises. 

Trial  Examiner  Myers :  Let  Mr.  Edises  state  his 
objection  first. 

Mr.  Edises:  I  will  object  to  this  repeated  asking 
of  the  same  question  over  and  over  again. 

Mr.  Tobriner:  The  witness  has  varied  his  an- 
swers, Mr.  Trial  Examiner.  I  want  to  get  the  truth, 
if  I  can. 

Trial  Examiner  Myers:  Suppose  that  he  said  it 
miglit  never  have  happened,  as  you  want  him  to 
say.    What  probative  value  would  it  have? 

Mr.  Tobriner:  He  has  made  the  statement 
that .      ,  1 

Ti'ial  Examiner  Myers:  He  says  he  does  not 
remember. 

Mr.  Tobriner:  But  on  his  direct  examination  he 
took  the  position  that  the  union  did  not  contend 
that  they  had  a  union  shop  contract  which  required 
the  discharge  of  persons  who  did  pay  dues.  I  am 
now  demonstrating,  if  I  can,  that  that  is  not  the 
accurate  statement. 

Trial  Examiner  Myers:  He  says  he  does  not 
remember. 

Mr.  Tobriner:  He  does  not  remember.  Well, 
let  it  go  at  that. 
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Trial  Examiner  Myers:  I  will  sustain  the  ob- 
jection. 

Q.  (By  Mr.  Tobriner)  :  You  mentioned  that 
Mr.  Torreano  and  Mr.  Browai  visited  the  Hume 
plant  in  the  spring  of  1945.  You  said  on  your  direct 
examination  that  they  said  you  should  affiliate  with 
the  Teamsters,  isn't  that  right?  A.     Yes. 

Q.     You  never  did  affiliate  with  the  Teamsters'? 

A.     No,  never  did. 

Q.  Did  you  continue  your  membership  in 
22382'?  A.     Not  after  that  time. 

0.     You  did  not*?  A.     I  did  not. 

Q.  You  dropped  your  membership  in  22382 
after  the  spring  of  1945? 

A.     After  June  of  1945. 

Q.  As  a  matter  of  fact,  did  Mr.  Torreano  tell 
you  or  ask  you  to  go  into  the  Tbamsters,  or  did  he 
ask  you  to  continue  your  membership  in  22382? 

A.     As   an  affiliate   of   the   Teamsters. 

Q.     Please  answer  the  question. 

A.  He  asked  us  to  go  in.  In  other  words — well, 
at  that  time  when  they  first  come  down  there,  they 
did  not  admit  it  was  22382.  They  said  it  was  the 
Teamsters  direct,  that  it  was  ordered  by  Mr.  Green 
back  in  Washington,  to  affiliate  with  the  Teamsters. 

Q.  They  mentioned  that  you  should  go  into  some 
other  organization  of  the  Teamsters,  is  that  it? 

A.  No.  They  mentioned  that  we  should  affiliate 
with  the  Teamsters. 

Q.  Did  they  ask  you  to  take  your  membership 
out  of  22382  and  go  into  a  new  organization? 

A.     No. 
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Q.     What  did  they  ask  you? 

A.     Asked  us  to  affiliate  with  the  Teamsters. 

Q.     The  whole  22382,  as  a  whole'? 

A.     I  expect  so,  yes. 

Q.     Was  there  a  meeting  called  for  that  purpose  ? 

A.     A  meeting  in  our  plant. 

Q.     To  take  a  vote  on  that? 

A.  No,  they  told  us  we  was  not  entitled  to  a 
vote.  We  asked  for  a  vote,  and  they  told  us  we 
were  not  entitled  to  it. 

Q.  They  asked  you  to  affiliate,  although  no  vote 
was  taken?  A.     That  is  right. 

Q.     What  do  you  mean  by  "affiliate?" 

A.  Well,  the  way  I  understood  affiliation,  pay 
per  capita  tax  to  the  Teamsters  International. 

Q.  Biit  there  was  no  local  they  mentioned,  of 
the  Teamsters?  A.     No.    You  mean 

Q.     Local. 

A.     Well,  at  that  time,  no,  I  don't  think  so. 

Q.  So  your  position  is  that  Mr.  Torreano  and 
Mr.  Brown  came  out  there  and  asked  you  to  pay  a 
per  capita  tax  direct  to  the  International  Brother- 
hood of  Teamsters,  there  not  being  a  local  made  up 
of  the  Teamsters?  [117] 

Trial  Examiner  Myers:  No,  he  did  not  testify 
that. 

Mr.  Tobriner:     Let  me  put  it  this  way: 

Q.  (By  Mr.  Tobriner)  :  Your  position  is,  then, 
that  they  asked  you  to  pay  per  capita  tax  ? 

Trial  Examiner  Myers:  He  did  not  say.  You 
asked  him  what  he  meant  by  "affiliation,"  and  he 
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explained  it  to  you.   He  did  not  say  that  either  one 

of  those  two  gentlemen  told  him  to  pay  per  capita 

tax. 

Mr.  Tobriner:     Let  me  get  that  clear. 

Q.  (By  Mr.  Tobriner) :  Are  you  discussing 
now  the  time  that  Mr.  Torreano  and  Mr.  Brown 
came  out  there?  A.     That's  right. 

Q.  You  are  telling  me  now  what  they  asked  you 
to  do? 

A.  No.  I  did  not  tell  you  that  they  asked  us  to 
pay  per  capita  tax.  I  said  I  understood  the  defini- 
tion of  the  word  "affiliate"  was  to  affiliate  so  as 
to  pay  per  capita  tax. 

Q.  But  they  said  the  word  "affiliate"  with  the 
International  Brotherhood  of  Teamsters? 

A.     That  is  right. 

Q.  And  you  understood  that  that  was  to  pay  per 
capita  tax  to  the  International  Brotherhood  of 
Teamsters  ? 

A.     That  has  always  been  my  understanding. 

Q.  Did  they  say,  or  did  you  understand  that 
22382  was  not  to  continue?  [118] 

A.     At  that  time,  yes. 

Mr.  Edises:  Just  a  moment.  I  want  to  object 
to  the  question,  and  ask  that  the  answer  be  stricken 
on  the  ground  that  it  is  compound. 

Mr.  Tobriner:     Let  us  split  it  up. 

Trial  Examiner  Myers:  Do  you  withdraw  your 
question  ? 

Mr.  Tobriner:     I  withdraw  the  question. 

Trial  Examiner  Myers:  Strike  out  the  answer, 
then. 
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Q.  (By  Mr.  Tobriiier)  :  Did  they  say  that 
22382  was  not  to  continue? 

A.  I  do  not  believe  there  was  anything  men- 
tioned of  any  kind,  whether  it  w^as  to  continue  or 
not  to  continue  at  that  time. 

Q.  You  signed  a  clearance  slip  around  that  time, 
I  think  you  testified? 

A.     It  was  after  that. 

Q.     After  that  time?  A.     Yes. 

Q.     When  was  that,  approximately? 

A.  Well,  as  I  said  before,  just  before  the  start 
of  the  peach  season. 

Q.  With  what  union  was  that  clearance  slip 
signed  ? 

A.     That  clearance  slip  said  '^22382." 

Mr.  Tobriner:  Have  we  a  copy  of  that  clearance 
slip  ? 

Mr.  Jennings :     I  think  I  have  a  couple  here. 

Mr.  Tobriner:     May  I  have  them? 

(Mr.  Jennings  hands  slip  to  counsel.) 

Q.  (By  Mr.  Tobriner)  :  I  show  you  a  yellow 
piece  of  paper  entitled  "Clearance  Card,"  and  ask 
you  to  look  at  it,  please. 

A.     That  is  one  of  their  clearances. 

Q.     That  is  one  of  them?  A.     Yes. 

Mr.  Tobriner:     Thank  you. 

I  am  going  to  ask  that  this  be  introduced  into  the 
record  as  AFL  Exhibit  No.  1. 

Trial  Examiner  Myers :     Any  objection  ? 

Mr.  Jennings:     None. 
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Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  rei3orter  to  please  mark  it  as  AFL  Exhi])it  1. 

Of  course,  you  do  not  want  any  of  the  handwrit- 
ing in? 

Mr.  Tobriner:  No,  just  the  form,  Mr.  Trial  Ex- 
aminer. 

(The  document  referred  to  was  marked  AFL 
Exhibit  N"o.  1  and  was  received  in  evidence.) 

Q.  (By  Mr.  Tobriner)  :  Were  your  dues  then 
deducted  in  favor  of  the  union  named  on  the  yellow 
slip?  A.     They  were  not. 

Q.     They  were  not  deducted?  A.     No. 

Q.     But  you  signed  the  clearance  slip?  [120] 

A.     I  signed  the  clearance  slip. 

Q.     Did  you  pay  dues  to  22382? 

A.     I  did  not. 

Trial  Examiner  Myers:  You  mean,  after  that 
date? 

Mr.  Tobriner:     After  that  date. 

The  Witness:     I  did  not. 

Q.  (By  Mr.  Tobriner) :  Did  you  receive  any 
notice  to  appear  before  the  Executive  Board  of 
22382?  A.     I  did  not. 

Q.  I  show  you  a  carbon  copy  of  a  letter  dated 
December  8,  1945,  and  addressed  to  Irwin  C.  Heagie, 
617  East  Olive  Street,  bearing  the  typed  signature 
of  "H.  C.  Torreano,  Representative,"  and  I  ask 
you  to  look  at  that  letter  and  see  if  it  refreshes  your 
recollection  ? 
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A.  I  do  not  remember  of  getting  a  letter  of  that 
kind. 

Q.     You  do  not?  A.     I  do  not. 

Q.  This  is  your  address,  is  it  not,  617  East  Olive, 
Turlock,  California'?  A.     That's  right. 

Q.  Do  you  have  any  recollection  of  not  getting 
any  such  letter? 

A.  I  never  received  such  a  letter,  to  my  recollec- 
tion. 

Q.  You  knew,  did  you  not,  that  the  contract 
that  was  signed  between  the  canners  and  the  AFL 
was  signed  in  the  name  of  22382? 

Trial  Examiner  Myers:     What  contract? 

The  Witness:     What  contract? 

Mr.  Tobriner:     The  green  contract. 

Mr.  St.  Sure:  I  think,  Mr.  Trial  Examiner,  for 
the  record  perhaps  it  would  help  if  I  would  outline 
the  procedure  of  the  manner  in  which  the  Green 
Book  Contract  or  the  so-called  "Master  Contract" 
was  signed  and  annually  ratified. 

Trial  Examiner  Myers:  Can  you  do  it  in  the 
form  of  a  stipulation? 

Mr.  St.  Sure:  The  contract  itself  was  signed 
by  officials  of  the  C.  P.  &  G.  and  by  representatives 
of  the  American  Federation  of  Labor,  and  then 
each  member  plant  and  each  local  union  signed  the 
certificate  adopting  the  contract  to  apply  to  the 
individual  plants,  so  the  Master  Contract  itself  does 
not  show  the  listing  of  the  individual  locals  or  the 
individual  plants,  but  the  acceptances  that  I  have 
outlined  and  the  form  that  I  have  indicated  was 
separately  executed  each  year. 
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Trial  Examiner  Myers:  Can  we  accept  that 
statement  ? 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Myers:     Do  you  stipulate? 

Mr.  Jennings:     So  stipulated,  Mr.  Examiner. 

Trial  Examiner  Myers :  Do  you  so  stij^ulate,  Mr. 
Edises  ? 

Mr.  Edises:  I  believe  the  statement  is  correct. 
I  will  so  stipulate. 

Mr.  Jennings:  I  might  point  out  that  the  forms 
that  were  signed  by  the  individual  local  and  the  in- 
dividual company  appear  on  pages  39  and  40  of 
the  Green  Book  Contract. 

Mr.  St.  Sure:  That  is  the  form  in  blank  that 
appears  in  the  contract. 

Mr.  Jennings:  I  ask  that  that  be  made  a  part 
of  the  stipulation. 

Trial  Examiner  Myers:     Very  well. 

Do  you  so  stipulate? 

Mr.  Edises:     So  stipulate. 

Mr.  St.  Sure:     For  the  emjDloyers,  so  stipulate. 

Trial  Examiner  Myers:     Do  you? 

Mr.  Tobriner:     I  so  stipulate. 

Trial  Examiner  Myers:     Do  you,  Mi'.  Jennings? 

Mr.  Jennings:     Yes. 

Q.  (By  Ml'.  Tobriner)  :  Did  you  know  this 
contract  had  been  signed  by  22382  in  the  manner 
we  have  stipulated? 

A.  I  was  not  a  member  of  the  Executive  Board 
at  the  time  that  contract  was  signed.  I  understood 
to  that  effect,  but  I  don 't  know. 
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Q.  Did  you  know  the  dues  collection  and  check- 
off dated  August  21,  1944,  was  signed  hy  Cannery 
Workers  Union,  22382,  by  R.  M.  Tomson? 

A.     Yes. 

Q.     Did  you  know  that — strike  that. 

Did  you,  how^ever,  tell  the  employees  at  the  Hume 
plant  that  they  did  not  have  to  pay  dues  to  22382? 

A.     I  did,  yes.  [123] 

Q.     You  did  not  pay  dues  yourself? 

A.     I  did  not. 

Mr.  Tobriner:     That  is  all. 

Trial  Examiner  Myers:     Any  further  questions? 

Redirect  Examination 
By  Mr.  Jennings : 

Q.  Mr.  Heagle,  were  you  ever  exi)elled  from 
membership  in  Local  22382? 

A.     I  never  received  official  notice  to  that  effect. 

Q.  You  say  that  you  never  received  official 
notice?  A.     That  is  right. 

Q.  Were  you  ever  told  unofficially  by  a  repre- 
sentative of  Local  22382  that  you  had  been  ex- 
pelled ? 

A.  I  believe  Mr.  Brown  made  that  remark  at 
one  time  at  the  plant. 

Q.     Approximately  when  was  that? 

A.  It  was  some  time  after  June.  I  don't  know 
just  exactly  when  it  was. 

Q.  Was  that  before  or  after  you  signed  the 
clearance  in  August  of  1945? 
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A.  I  would  not  be  prepared  to  say  just  exactly 
when  that  was. 

Q.  Did  you  ever  receive  any  official  notice  after 
that  to  the  effect  that  you  had  been  expelled? 

A.     No,  I  did  not.  [124] 

Q.  When  Mr.  Evans  approached  you  last  week, 
what  did  he  ask  you  to  sign"?  Did  he  ask  you  to 
sign  an  application  for  membership? 

A.     He  asked  me  to  sign  a  clearance  slip. 

Q.     Just  a  clearance?  A.     That  was  all. 

Q.     In  the  form  of  AFL  Exliibit  No.  1? 

A.     That's  right. 

Trial  Examiner  Myers:  Are  there  any  further 
questions  ? 

Recross-Examination 
By  Mr.  Tobriner : 

Q.  Mr.  Heagle,  you  WTre,  as  you  said,  a  member 
of  the  Executive  Council,  and  I  presume  as  such 
you  w^ere  familiar  with  the  constitution  and  by-laws 
of  Cannery  Workers  Union  Local  22382? 

A.     Yes,  sir. 

Q.  Do  you  recognize  that  book?  (Exhibiting 
book  to  witness.)  A.     Yes,  sir, 

Q.     They  are  the  by-laws  of  22382? 

A.     That  is  right. 

Q.  You  are  familial-  with  the  provisions  of  the 
by-laws,  particularly  with  reference  to  Article  XI, 
"Initiation  Fees,  Dues  and  Arrearages?" 

A.     Very  familiar,  yes,  sir. 
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Q.  Did  you  know  that  Section  1  of  Article  XI 
reads : 

"...  Any  member  failing  to  pay  dues  on  or 
before  the  15th  day  of  each  month  will  ])e  fined 
50  cents.  If  the  dues  are  not  paid  hj  the  1st 
of  the  following  month  they  shall  not  be  allowed 
to  continue  working." 

A.     Yes,  sir. 

Mr.  Tobriner:     May  I  offer  this  as  Exhibit  2? 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Jennings:     None. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  booklet  is  received  in  evidence,  and  I  will 
ask  the  reporter  to  please  mark  it  AFL  Exhibit 
No.  2. 

(The  document  referred  to  was  marked  AFL 
Exhibit  No.  2  and  was  received  in  evidence.) 

Q.  (By  Mr.  Tobrmer)  :  You  mentioned  in  your 
direct  examination  that  Mr.  Torreano  was  the  rep- 
resentative of  the  Teamsters,  did  you  not? 

A.     I  did. 

Q.  Did  you  not  know  that  Mr.  Torreano  was  a 
representative  of  22382? 

A.     That  is  what  Mr.  Torreano  claimed  later  on. 

Q.     He  said  that,  did  he  ?  A.     Later  on,  yes. 

Q.     When  you  say  "later  on,"  what  do  you  mean ? 

A.  iVfter  the  first  meeting  and  the  second  meet- 
ing, he  claimed  he  was  a  representative  of  22382. 

Q.     Which  meetings  do  you  refer  to  now?  [126] 
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A.  The  meeting  in — I  believe  it  was  before  the 
start  of  the  peach  season,  aromid  the  first  of  Augnst 
somewhere. 

Q.  The  other  season  you  mentioned  prior  to  that 
time  was  in  the  spring  of  '45? 

A.     June  of   '45. 

Q.  At  that  time  wasn't  Mr.  Flanigan  Supervisor 
of  22382?  A.     He  was. 

Q.  Did  Mr.  Torreano  say  he  was  working  under 
Mr.  Flanigan 's  direction? 

A.     I  did  not  ask  him. 

Q.     You  did  not  ask  him?  A.     No. 

Q.     Did  he  say  that? 

A.  I  don't  remember  whether  he  did  or  not. 
There  was  so  many  of  them  down  there  at  that 
time,  that  it  is  hard  to  distinguish  them. 

Q.  You  don't  remember  whether  he  said  it  or 
not?  A.     Not  definitely, ^ no. 

Q.  Do  you  remember  his  saying  that  he  was  a 
representative  of  the  International  Brotherhood  of 
Teamsters? 

A.  I  do  not  believe  he  said  so  in  so  many  words, 
but  he  did  say  that  we  were  comjDelled  to  affiliate 
with  the  International  Brotherhood  of  Teamsters. 

Q.  Aside  from  that,  did  he  ever  say  he  repi'e- 
sented  them? 

A.  I  don't  believe  he  did,  not  as  far  as  I  can 
remember. 

Q.  There  was  a  meeting  in  August  of  '45  at 
which  you  said  there  were  representatives  of  Team- 
sters present.  Could  you  name  who  those  people 
were? 
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A.  Inferring  that,  they  spoke  at  that  time,  they 
naturally  iirferred  that  they  were  repiesentatives 
of  the  Teamsters. 

Q.     Who  else  was  there  besides  Mr.  Torreano  ? 

A.     Brown. 

Q.  Hadn't  Mr.  Brown  been  an  officer  of  22382 
prior  to  this  time"? 

A.     He  had  been,  but  he  had  been  suspended. 

Q.  Yes,  some  time  back.  Did  Brown  say  he  was 
a  representative  of  the  Teamsters? 

A.     At  that  time,  no. 

Q.  Was  there  a  third  person  there,  if  you  re- 
member? Mr.  deChristofaro.  Would  that  refresh 
your  recollection? 

A.  I  don't  remember  whether  deChristofaro  was 
there  that  day  or  not.  I  l)elieve  he  came  at  a  later 
date. 

Mr.  Tobriner :     That  is  all. 

Trial  Examiner  Myers:  Any  further  questions, 
gentlemen  ? 

Mr.  Jennings:  Just  one,  so  as  not  to  leave  the 
record  unclear. 

Redirect  Examination 

By  Mr.  Jennings: 

Q.     Why  was  Brown  suspended  from  Local  22382  ? 

A.  I  believe  the  charge  was  conduct — something 
against  the  [128]  best  interests  of  the  union,  of  the 
local. 

Q.     What  exactly  had  he  done  ? 

Mr.  Tobriner:     Object  to  what  he  had  done. 
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Trial  Examiner  Myers:     Overruled. 

A.  I  believe  he  started  to  work  for  tlie  so-called 
' '  Teamsters ' '  in  signing  another  plant  where  he  was 
sent  to  sign  the  plant  for  our  Local,  signing  for  the 
Teamsters. 

Q.     Instead  of  22382? 

A.     Instead  of  for  22382. 

Q.  Do  you  know,  Mr.  Heagle,  whether  Local 
22382  had  received  any  instructions  from  President 
Green  of  the  American  Federation  of  Labor  to  affili- 
ate with  the  Teamsters  I^nion?  A.     Yes. 

Mr.  Tobriner:  Objected  to.  I  move  that  it  be 
stricken  on  the  ground  that  instead  of  asking  this 
witness  whether  he  knew,  the  best  evidence  would 
be  the  instructions  of  the  AFL  to  22382,  if  that  is 
what  you  want  to  get  at. 

Trial  Examiner  Myers:     Overruled. 

Q.  (By  Mr.  Jennings)  :  When  did  you  receive 
these  instructions? 

A.     I  could  not  tell  you  exactly.    I  don't 

Q.     What  month,  about?       .  ' 

A.  I  don 't  know  exactly.  Some  time  in  the  early 
spring  of  1945,  I  believe. 

Mr.  Jennings:     That  is  close  enough. 

Trial  Examiner  Myers:  Before  this  June  meet- 
ing or  after  the  June  meeting? 

The  Witness:  That  I  w^ould  not  be  prepared  to 
say.  T  could  not  just  remember  whether  it  was  be- 
fore or  after. 
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Q.  (By  Mr.  Jennings) :  Did  the  local  ever  affili- 
ate with  the  Teamsters,  to  your  knowledge,  while 
you  were  a  member  of  it? 

A.     Not  while  I  was  a  member,  no. 

Q.     While  you  were  active  in  if?  A.     No. 

Mr.  Jennings :     That  is  all. 

Recross-Examination 

By  Mr.  Tobriner: 

Q.  Mr.  Heagle,  you  mentioned  that  Mr.  Brown 
was  suspended  by  the  Union.  Is  it  not  a  fact  that 
Mr.  Brown  was  thereupon  discharged  from  his  job 
at  the  cannery  wdiere  he  was  working? 

A.  I  believe  I  heard  something  to  that  effect  at 
a  later  date,  yes. 

Mr.  Tobringer:     Thank  you. 

The  Witness:     I  am  not  certain. 

Trial  Examiner  Myers:     You   are  excused,   Mr. 
Heagle.  Thank  you  very  much. 
(Witness  excused.) 

Trial  Examiner  Myers:  Will  you  call  your  next 
witness,  Mr.  Jennings?  [130] 

Mr.  Jennings:     Mr.  Tomson,  please. 

R.  M.  TOMSON 
a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
Trial  Examiner  Myers :     What  is  your  name,  Mr. 
Tomson? 
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The  Witness:     R.  M.  Tomson,  T-o-m-s-o-n. 

Trial  Examiner  Myers:     Where  do  you  live,  sir? 

The  Witness :     511  Waverly  Drive. 

Trial  Examiner   Myers:     Modesto? 

The  Witness:     Modesto,  jes. 

Trial  Examiner  Myers:  You  may  proceed,  Mr. 
Jennings. 

Q.  (By  Mr.  Jennings) :  By  whom  are  you  em- 
ployed, Mr,  Tomson? 

A.  I  am  a  Labor  Relations  Advisor  for  various 
canneries,  representing  Management. 

Q.     Did  you  ever  hold  any  office  in  Local  22382. 

A.     I  did. 

Q.     What  office? 

A.  I  \Yas  Secretarv-Treasurer  and  Business 
Manager. 

Q.     For  how  long  ? 

A.     Since  July,  1942  to  about  June,  1945. 

Q.  Did  you  ever  hold  any  office  in  the  California 
State  Council  of  Cannery  Unions? 

A.  T  was  President  of  the  California  State 
Council. 

Q.     At  what  time? 

A.     About  February,  1944  to  June,  1945. 

Q.  Were  you  a  member  of  the  Adjustment  Board 
provided  for  in  the  contract  1)etween  the  C.  P.  &  G. 
and  the  California  State  Council  of  Cannery 
Unions  ? 

A.    Yes,  I  was. 

Q.  You  say  that  you  ceased  to  be  President  of 
tlie  California  State  Council  in  June  of  1945? 

A.     Mav  or  June.   T  do  not  remember  the  month. 
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Q.  Can  you  explain  to  us  what  happened  at  that 
time,  Mr.  Tomson? 

A.  The  Local  Union,  of  which  I  was  Secretary- 
Treasurer,  was  ordered  to  affiliate  with  the  Interna- 
tional Brotherhood  of  Teamsters,  and  the  member- 
ship took  a  vote  and  voted  against  affiliation,  and  we 
did  not  affiliate,  so  I  did  not  go  with  them,  either, 
so  I  was  expelled  as  Secretary-Treasurer  of  the 
Local  and  I  just  quit  as  President  of  the  State 
Council. 

Mr.  Tobriner:  I  think  the  testimony  is  full  of 
conclusions  and  opinions,  but  for  the  purpose  of  the 
record,  I  move  it  l)e  stricken. 

Trial  Examiner  Myers:     Motion  denied. 

Q.  (By  Mr.  Jennings)  :  That  was  Local  22382 
that  you  refer  to,  was  it? 

A.     Yes,  that  was  the  Federal  Labor  Union. 

Q.  Chartered  directly  by  the  American  Federa- 
tion of  Labor?  A.     Yes. 

Q.  Can  you  tell  us  very  ])riefly  what  happened, 
first  of  all  to  the  employees?  Did  they  join  some 
other  union  than  Local  22382? 

Mr.  Tobriner:  Object  to  the  form  of  the  ques- 
tion. I  do  not  want  these  blanket  questions  to  go  in, 
and  then  a  blanket  answer. 

Trial  Examiner  Myers:  I  will  sustain  the  objec- 
tion. 

Mr.  Jennings:     All  right. 

Q.  (By  Mr.  Jennings)  :  With  what  organiza- 
tion did  you  affiliate  after  you  ceased  your  affilia- 
tion with  Local  22382? 
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Mr.  Tobriner:  Objected  to.  I  do  not  understand 
the  question.  You  mean,  was  Mr.  Tomson  person- 
ally affiliated? 

Mr.  Jennings:     That  is  right. 

Mr.  Tobriner:     What  did  he  personally  do? 

Mr.  Jennings:       That  is  right. 

Mr.  Tobriner :  If  it  has  any  bearing  on  this  case, 
it  is  admissible,  but  I  object  as  to  materiality. 

Trial  Examiner  Myers:  Are  you  going  to  con- 
nect it  up? 

Mr.  Jennings:  Yes.  Part  of  it  is  background, 
Mr.  Examiner. 

Mr.  Tobriner:  This  is  limited  to  Mr.  Tomson 's 
personal  experience. 

Trial  Examiner  Myers:  Through  that  organiza- 
tion you  got  [133]  an  injunction,  is  that  the  point  ? 

Mr.  Jennings:     That  is  right. 

Trial  Examiner  Myers:  I  will  overrule  the  ob- 
jection.   AVhat  is  the  question? 

The  Witness:  I  will  have  to  have  the  question 
again. 

(The  question  was  read.) 

A.     Well,  we  were  affiliated. 

Mr.  Tobriner:     Pardon  me? 

Trial  Examiner  Myers:  You  yourself?  Did  you 
join  any  other  labor  organization? 

The  Witness:  The  Seafarers'  International 
Union. 

Trial  Examiner  Myers:  Affiliated  with  the 
American  Federation  of  Labor? 

The  Witness:     Yes. 
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Q.  (By  Mr.  Jennings) :  How  long  a  period  of 
time  were  you  in  the  Seafarers? 

Mr.  Tobriner:  Objected  to  on  the  ground  of  im- 
materiality. 

Q.     (Continuing):     Approximately? 

A.     Approximately  two  months. 

Q.     Then 

Trial  Examiner  Myers:  When  did  you  join  the 
Seafarers  ? 

The  Witness:     About  in  May,  1945. 

Trial  Examiner  Myers:     You  got  out  when? 

The  Witness :     About  July  sometime. 

Trial  Examiner  Myers:  After  the  issuance  of 
the  [134]  restraining  order,  or  before? 

The  Witness:  I  don't  know  about  this  restrain- 
ing order.    This  w^as  after  I  left. 

Mr.  Tobriner:  I  move  that  all  be  stricken,  Mr. 
Trial  Examiner.  It  has  no  relationship  to  anything 
in  this  case.  It  is  utterly  immaterial  and  fails  to 
link  up. 

Q.  (By  Mr.  Jennings) :  You  ceased  your  affili- 
ation with  the  Seafarers,  I  think  you  said  in  July 
of  1945? 

A,  Yes.  I  resigned  as  President  of  the  Pacific 
Coast  Council  that  was  affiliated  witli  the  Seafarers 
International  Union. 

Q.  Then  did  you  join  some  other  labor  organiza- 
tion after  you  left  the  Seafarers  ?  A.     No. 

Q.  Do  you  know  w^hether  or  not  the  employees 
who  were  in  the  Seafarers  Union  with  you  affiliated 
with  some  other  labor  organization?  A.     Yes. 
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Mr.  Tobi'iiier:  Objected  to  on  the  ground  that  is 
a  wild  conclusion. 

Trial  Examiner  Myers:  What  do  you  mean  by 
"employees"?  Employees  of  the  Seafarers  Union 
or  the  employees  of  some  canneries'? 

Mr.  Jennings:  The  employees  of  the  canneries 
in  the  Modesto  area  who  were  members  of  Local 
22382. 

Tiial  Examiner  Myers:  There  is  no  evidence 
that  any  [135]  employees  of  canneries  were  mem- 
bers of  it. 

Mr.  Edises:  I  think  it  ought  to  be  brought  out 
on  the  record. 

Trial  Examiner  Myers:  What  is  this  all  about, 
anyway  *? 

Mr.  Jeimings:  Merely  to  explain  what  appears 
to  be  an  uncertainty  in  the  record,  Mr.  Examiner. 
The  fact  of  the  matter  is  that  there  was  an  Inde- 
pendent bearing  the  name  which  Mr.  St.  Sure  has 
stated  in  the  record. 

Mr.  Tobriner:  So  stipulated,  there  was  an  Inde- 
pendent Union  called  "Cannery  &  Food  Process 
Workers  Union".   We  can  stipulate  that. 

Mr.  Jennings:  And  Mr.  Heagle  was  active  in 
that  organization  at  one  time. 

Trial  Examiner  Myers:  All  right.  Do  we  need 
to  go  into  that? 

Mr.  Jennings:  We  do  not  need  to  go  into  tliat, 
if  Counsel  will  stipulate  to  that. 

Mr.  St.  Sure:  We  spent  about  three  weeks  get- 
ting it  into  a  record  which  is  before  the  Board  as  a 
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part  of  the  representation  hearing.  I  do  not  know 
what  that  has  to  do  w^ith  this.  We  went  all  through 
it  for  days  and  days. 

Mr.  Tobriner:  I  might  suggest,  Mr.  Jennings, 
that  if  the  Trial  Examiner  w^ants  the  whole  case  to 
go  in,  I  have  no  objection. 

Mr.  Jennnigs:  The  w^hole  representation  case, 
you  mean?  [136] 

Mr.  Tobriner:  We  have  no  objection  to  the  "R" 
case. 

Mr.  St.  Sure:  I  have  no  objection  to  it,  but  it 
will  make  a  nice,  bulky  document  to  carry  back 
across  the  country. 

Trial  Examiner  Myers :  You  just  Avant  a  stipula- 
tion about  what?  What  is  the  stipulation  that  you 
want  % 

Mr.  Jennings:  That  there  was  an  organization 
known  as  the  "Cannery  &  Food  Process  Workers". 

Mr.  St.  Sure:  Don't  look  at  me,  Mr.  Jennings! 
I  don't  know  anything  about  it,  whether  it  is  alive, 
dead.  Seafarers  or  Teamsters,  or  what  it  is.  Don't 
ask  me  to  stipulate  to  that  one. 

Mr.  Tobriner:  Tt  is  not  necessary  to  stipulate, 
Mr.  Jennings.  It  was  stipulated  in  the  Su]iple- 
mental  Decision  and  Decision  Ordering  the  Election. 
It  is  in  the  record,  and  it  is  stipulated,  so  what  is 
the  good  of  putting  material  in  on  that? 

Mr.  Jennings:  All  right.  I  am  inclined  to  agree 
with  Mr.  St.  Sure  that  the  status  of  that  organiza- 
tioTi  is  somew^hat  difficult  to  explain  at  this  time. 

Mr.  St.  Sure:     That  is  an  imderstatement. 
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Trial  Examiner  Myers:  I  will  ask  you  to  pro- 
ceed with  this  witness. 

Q.  (By  Mr,  Jennings) :  Mr.  Tomson,  during 
the  period  of  time  that  you  held  office  in  Local  22382 
and  in  the  California  State  Council  of  Cannery 
Unions,  and  were  a  member  of  the  Adjustment  [137] 
Board  and  set  up  by  the  contract,  the  Master  Con- 
tract, was  there  ever  at  any  time  a  discussion  of 
whether  or  not  the  contract  required  the  discharge 
of  employees  who  failed  to  maintain  membership 
in  the  contracting  union? 

Mr.  Tobriner:  Will  you  read  that  question, 
please  '^. 

(The  question  was  read.) 

Mr.  St.  Sure:  May  we  inquire  whethei'  we  are 
going  to  be  a  party  to  this  answer  ? 

Trial  Examiner  Myers:  If  he  says,  "No",  then 
that  is  the  end  of  it.  If  he  says,  "Yes",  then  I  will 
ask  him  to  lay  a  foundation. 

A.     It  was  discussed  on  many  occasions,  yes. 

Mr.  St.  Sure :  I  did  not  mean  in  that  connection, 
Mr.  Trial  Examiner.  I  meant  that  I  assumed  the 
unions  may  have  discussed  it.  It  may  have  been  dis- 
cussed at  the  union  meetings,  and  at  the  time  was 
tentatively  tied  into  the  Adjustment  Board.  I  did 
not  think  the  question  did  so. 

Mr.  Jennings:  I  intended  it  that  way,  Mr.  Ex- 
aminer. 

Q.  (By  Mr.  Jennings)  :  Mr  Tomson,  was  that 
matter  discussed  with  representatives  of  the  C.  P. 
&  G.,  particularly  witli  Mr.  St.  Sure  or  reiu'esenta- 
tives  of  the  C.P.&G.'? 
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A.  The  question  had  come  up  on  numerous 
occasions,  by  this  local  and  by  other  locals.  It  came 
up  officially  before  the  Adjustment  Board.  It  came 
up  during  negotiations.  Mr.  St.  Sure  had  informed 
the  unions  at  that  time  of  the  position  of  [138]  the 
canners  in  regard  to  the  ei^ect  of  the  preferential 
hiring  clause  in  the  agreement,  and  there  have  been 
cases  before  the  Adjustment  Board,  and  the  Adjust- 
ment Board  officially  has  ruled  that  it  was  not  a 
closed  shop  contract,  but  rather  a  preferential  hiring 
clause,  and  the  covering  is  taken  care  of  in  the  col- 
lective bargaining  agreement. 

Mr.  St.  Sure:  Ma}^  I  interrupt  before  we  get 
any  further  into  the  conclusions  of  Mr.  Tomson?  I 
submit  that  the  answer  is  not  responsive  to  the  ques- 
tion. It  goes  far  beyond  the  question. 

Since  Mr.  Torason  has  seen  fit  to  refer  to  the  offi- 
cial records  of  the  Adjustment  Board,  I  prefer  that 
they  be  produced,  because  my  recollection  vastly  dif- 
fers from  Mr.  Tomson's.  I  prefer  not  to  cross-ex- 
amine on  heresay,  and  I  ask  that  the  answer  be 
stricken. 

Trial  Examiner  Myers:     Strike  out  the  answer 
and  read  the  question  to  the  witness,  please. 
(The  question  was  read.) 

Trial  Examiner  Myers:     Yes  or  No? 
A.     Yes. 

Q.  On  how  many  different  occasions  was  the 
matter  discussed? 
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A.  On  numerous  occasions.  It  was  discussed  not 
only  there  but  during  the  contract  negotiations 
every  year,  it  was  discussed. 

Trial  Examiner  Myers:     That  is  enough,  now. 

Q.  (By  Mr.  Jennings)  :  Did  the  C.  P.  &  G.  in- 
form the  Union  of  its  position  at  the  time  of  the 
discussions  ? 

Mr.  Tobriner:  Objected  to  on  the  ground  that 
any  information  would  be  in  writing.  I  demand  the 
written  docmuents. 

Trial  Examiner  Myers:  Wait.  Suppose  he  says, 
''No'"?  What  is  the  use  of  asking? 

Mr.  Tobriner:  I  object,  because  this  witness, 
when  he  starts  in,  he  just  turns  it  on. 

Mr.  Edises :  I  will  ask  the  counsel  be  admonished 
not  to  speak  in  that  manner  of  a  witness  who  has 
a  right  to  the  protection  of  this  body. 

Mr.  Tobriner:  The  witness  can  take  care  of  him- 
self, Mr.  Edises. 

Mr.  Edises:  Just  keep  these  cracks  out  of  it, 
then. 

Trial  Examiner  Myers:  Just  answer  Yes  or  No, 
Mr.  Tomson. 

A.     Yes. 

Mr.  Tobriner:     I  object. 

Q.  (By  Mr.  Jennings) :  You  heard  Mr.  St. 
Sure  state  his  position  this  morning,  did  you,  Mr. 
Tomson  ? 

A.  That  has  always  been  his  ]wsition,  if  I  am 
referring  to  what  you  say,  and  T  think  th.at  you  read 


C.  W.  Hume  Company,  et  al.  295 

(Testimony  of  R.  M.  Tomsoii.) 

a  letter  there,  or  something,  where  he  explained 
about  the  preferential  hiring.  Isn't  that  what  you 
are  talking  about? 

Q.     That  is  right.[140] 

A.  It  has  alwa.vs  been  his  i)osition  that  they 
could  not  fire  employees  for  not  being  paid  up  in 
the  union. 

Mr.  St.  Sure:  I  do  not  mind  Mr.  Tomson  agree- 
ing with  me,  if  he  w^ants  to  agree  with  what  I  said, 
period;  that  is  all  right.  But,  to  characterize  what 
I  said  and  interpret  it,  I  do  not  propose  to  permit. 

Trial  Examiner  Myers :  Strike  out  the  answer 
and  read  the  question  to  the  witness.  It  calls  for  a 
Yes  or  No  answer. 

(The  question  was  read.) 

Trial  Examiner  Myers:     Yes  or  No. 

A.  I  cannot  answer  that  Yes  or  No,  because  I 
don't  know  what  position  he  is  talking  about.  If 
he  reads  his  position — I  heard  everything  that  took 
place  here  this  morning.  What  he  is  referring  to,  I 
don't  know. 

Q.  That  is  the  question  I  asked  you.  You  heard 
Mr.  St.  Sure  state  the  position  which  he  is  now 
maintaining  with  regard  to  the  contract? 

A.  I  heard  what  Mr.  St.  Sure  said  this  morning, 
yes. 

Q.  Was  the  position  which  the  C.  P.  &  G.  took 
on  these  past  occasions  substantially  the  same  as 
that  taken  by  Mr.  St.  Sure  this  morning?  Answer 
Yes  or  No. 

Mr.  Tobriner :  If  the  answer  is  Yes  or  No,  I  will 
not  object. 


296  National  Labor  Relations  Board,  vs. 

(Testimony  of  R.  M.  Tomsoii.) 

Trial  Examiner  Myers :  That  is  all  it  is  going  to 
be,  Yes  or  No.  [141] 

Mr.  Tobriner:  But  I  want  to  make  one  o])jec- 
tion.  It  calls  for  a  conclusion  of  the  witness  when  he 
say  "substantially  the  same".  After  all,  what  one 
witness  may  think  is  substantially  the  same  as  the 
position  of  Mr.  St.  Sure,  another  witness  may  think 
is  not  substantially  the  same,  so  it  seems  to  me  the 
witness  is  being  called  upon  to  use  discretion  and 
opinion. 

Trial  Examiner  Myers:  What  do  you  want  to 
eliminate,  the  word  "substantial"? 

Mr.  Tobriner:     Yes. 

Trial  Examiner  Myers:  Strike  out  the  word 
"substantial". 

The  Witness:  I  don't  even  know  what  tlie  ques- 
tion is  now. 

Trial  Examiner  Myers:     Reframe  your  question. 

Q.  (By  Mr.  Jennings)  :  On  the  past  occasions 
when  this  matter  was  discussed  l^etween  the  C.  P. 
&  G.  and  the  Union,  Mr.  Tomson,  did  Mr.  St.  Sure 
take  the  same  position  as  he  stated  this  morning? 

Mr.  Tobriner:  A  further  objection.  I  think  that 
if  we  go  over  the  whole  history  of  some  years  of 
negotiations  and  ask  a  question  like  that,  it  is  im- 
possible to  answer  it.  I  think  the  only  way  to  do  so 
would  be  through  the  production  of  the  records.  All 
the  Adjustment  Committee  material  is  in  wi'iting. 
I  ask  tliat  the  Board  attorney  produce  what  he  is 
relying  on. 

Trial  Examiner  Myers:     Overrule  the  objection. 
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A.  Yes,  the  position  has  been  similar,  except 
tJiat  I  do  not  remember,  unless  he  states  it  again. 

Q.  Would  you  state,  to  the  best  of  your  reeol- 
lecction,  now,  in  substance,  what  Mr.  St.  Sure's 
position  was  on  behalf  of  the  C.  P.  <&  G.  in  the  i^ast 
with  regard  to  whether  or  not  the  contract  required 
the  discharge  of  people  who  did  not  maintain  their 
membership  in  good  standing? 

Mr.  St.  Sure:  If  the  Trial  Examiner  please, 
largely  in  the  interests  of  shortening  the  proceed- 
ing and  avoiding  taking  the  stand  myself,  it  seems 
to  me  the  witness  has  testified,  in  answer  to  direct 
examination,  that  the  position  is  consistent  with 
what  I  stated  this  morning.  Why  restate  it  and  get 
into  possible  conflict? 

Trial  Examiner  Myers:  That  is  right.  Was 
your  statement  ever  reduced  to  writing? 

Mr.  St.  Sure:  There  is  a  letter  that  the  Board 
introduced.  I  do  not  recall  any  others.  There  may 
have  been  other  documents. 

Trial  Examiner  Myers :  What  written  documents 
did  you  refer  to,  Mr.  Tobriner  ? 

Mr.  Tobriner:  The  minutes  of  the  Adjustment 
Board,  which  are  all  compiled. 

Trial  Examiner  Myers:     Have  you  got  it? 

Mr.  Tobriner:     I  do  not  have  it  here. 

Mr.  St.  Sure:  I  can  produce  them.  I  would 
say  that  if  produced,  to  my  memory,  there  is  no 
reference  to  this  subject.  But,  I  merely  ask,  in  the 
event  Mr.  Tomson  is  allowed  to  testify  about  the 
official  records  of  the  Adjustment  Board,  I  would 
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rather    have    the    records    produced,    without    his 

memory. 

Mr.  Jennings:  I  might  say,  Mr.  Examiner,  that 
I  thought  I  had  access  to  a  complete  copy  of  the 
Adjustment  Board  records.  I  went  through  them 
and  could  not  find  any  discussion  of  this  matter  in 
them.  I  may  not  have  had  all  of  them,  ])ut  I  was 
not  able  to  find  them. 

Trial  Examiner  Myers :  All  right.  I  will  sustain 
the  objection  to  the  last  question. 

Q.  (By  Mr.  Jennings)  :  What  was  the  imion's 
imderstanding,  Mr.  Tomson,  as  to  the  nature  of  its 
contract?  Did  the  contract  require  the  employer 
to  discharge  employees  who  failed  to  maintain 
membership  in  good  standing  in  tlie  union  *? 

Mr.  Tobiner:  Objected  to  on  the  ground  that 
his  understanding  or  somebody  else's  understanding 
would  not  vary  the  written  document,  in  any  event. 
That  is,  his  understanding  would  not. 

Mr.  Jennings:  Certainly  it  is  relevant,  Mr.  Ex- 
aminer. 

Trial   Examiner  Myers:     Sustain  the  objection. 

Mr.  Jennings:  The  parties  to  the  contract  are 
entitled  to  state  what  their  understanding  of  their 
agreement  was.  [144] 

Trial  Examiner  Myers:     Reframe  the  question. 

Q.  (By  Mr.  Jennings)  :  AVhat  was  the  union's 
interpretation  of  its  contract,  Mr.  Tomson,  insofar 
as  the  preferential  hiring  provision  of  the  contract 
is  concerned?  What  did  the  contract  require  the 
employer  to  do?  A.     It   required 
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Mr.  Tobriner:  Just  a  second.  Objected  to  on 
the  ground  the  contract  shows  that  itself. 

Trial  Examiner  Myers:     Overruled. 

A.     required  new  employees  to  obtain  a  hire 

card  from  the  Local  Union,  in  order  to  go  to  work. 
It  required  old  emploj^ees  to  obtain  a  clearance 
card  from  the  Union,  and  these  two  ditferent  kinds 
of  cards  were  to  be  picked  up  by  Management  from 
those  who  had  them.  That  is  what  it  reads  in  the 
agreement. 

Q.  Did  the  union  interpret  the  contract  as  re- 
quiring the  employer  to  discharge  employees  who 
failed  to  maintain  their  membership  in  good 
standing  after  they  were  once  cleared  *? 

Mr.  Tobriner:  Objected  to  on  the  ground  that 
this  man  cannot  speak  for  the  union,  nor  what  the 
union's  understanding  of  its  position  was. 

Trial  Examiner  Myers:     Overruled. 

Mr.  Tobriner:  I  also  object  on  the  ground  it 
does  not  say  when  or  where. 

Trial  Examiner  Myers:  He  is  talking  about  any 
time  during  the  life  of  the  contract. 

The  Witness:  I  was  the  Manager  of  the  union 
at  that  time,  and  I  should  be  able  to  speak  for  it 
at  that  time. 

Trial  Examiner  Myers:  Answer  the  question. 
Do  you  want  the  question  read  to  you? 

The  Witness :     No.      I  believe  I  remember  it. 

A.  The  position  of  the  union  varied.  In  some 
instances  we  interpreted — the  union  interpreted  it 
to  mean  that  it  was  a  closed  shop  agreement.     In 
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some  cases  we  did  not.  However,  Management, 
through  the  California  Processors  &  Growers,  al- 
ways took  the  position  that  it  was  not  a  closed  shop, 
and  they  so  advised  their  operators  that  they  rep- 
resented. 

Mr.  St.  Sure:  I  would  ask  that  that  latter  por- 
tion be  stricken.  Certainly  Mr.  Tomson,  unless  he 
has  been  reading  our  mail,  is  not  qualified  to  pass 
upon  matters  of  that  kind. 

Trial  Examiner  Myers:  Strike  out  the  whole 
answer.     Read  tlie  question. 

Mr.  Jennings:  Mr.  Examiner,  the  entire  an- 
swer should  not  be  stricken. 

Trial  Examiner  Myers :  I  cannot  separate  one 
part  from  another. 

Mr.  Jennings :    Read  the  question,  Miss  Reporter. 
(The  question  was  read.) 

Mr.  Edises:  I  wonder  if  we  could  have  his 
former  answer  read  back?  I  think  the  Examiner 
was  correct  in  part  of  his  ruling.  [146] 

Trial  Examiner  Myers:  Just  tell  us  about  this. 
Sometimes  Yes  and  sometimes  No  does  not  tell 
us  about  what  position  the  association  took. 

A.  The  union,  if  they  thought  they  could  get 
away  with  it,  insisted  that  it  was  a  closed  shop  pro- 
vision.    Naturally  a  union  interprets  the 

Trial  Examiner  Myers:  Never  mind  any  more 
now,  please. 

Q.  Did  any  representative  of  the  C.  P.  &  G. 
ever  agree  with  you  tluit  the  contract  was  a  closed 
shop  contracts 
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Mr.  Tobriner:  Objected  to  on  the  ground  that 
any  representative  of  the  C.  P.  &  G.  over  a  period 
of  years  might  include  many  persons  \Yho  coukl  be 
assumed  to  be  representatives  of  the  C.  P.  &  G. 
That  is  a  blanket,  broad  question.  Let  the  attorney 
break  it  down  if  he  wants  to  ask  that  question. 

Trial   Examiner   Myers:     Overruled. 

A.     No,  tliey  have  not. 

Q.  I  would  like  to  ask  you  again,  Mr.  Tomson, 
w^hat  position  the  C.  P.  &  G.  consistently  took  with 
regard  to  this  contract? 

Mr.  St.   Sure:     Mr.  Trial  Exannner 

Trial  Examiner  Myers:  I  will  allow  this  one 
question.     Let  it  go. 

A.  That  it  was  a  preferential  hiring  clause,  and 
not  a  closed  shop  agreement. 

Cross-Examination 
By  Mr.  St.  Sure : 

Q.  Mr.  Tomson,  despite  the  position  of  the  C.  P. 
&  G.  that  you  have  outlined,  you,  as  Manager  of 
the  Local  Union  22382,  took  the  position,  did  you 
not,  that  in  your  territory  the  contract  was  going 
to  be  a  closed  shop  contract,  regardless  of  the  C.  P. 
&  G.  position,  didn't  you? 

A.     Sometimes  that  position  was  taken. 

Q.  Did  you  ever  take  any  other  position  in  dis- 
cussions w4th  me  in  connection  with  the  operation 
in  your  territory  in  connection  with  C.  P.  &  G. 
plants  % 

A.     Sometimes  we  just  did  not  discuss  it  witli 
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YOU.     We  did  not  do  anything  about  it  at  all,  be- 
cause we  knew  what  your  answer  would  be. 

Q.  But  when  you  did  discuss  it,  you  took  that 
position,  that  it  was  a  closed  shop  agreement,  so 
far  as  you  were  concerned. 

A.     We  tried  to  get  you  to  say  it  Avas. 

Q.     Will  you  answer  my  question,  sir? 

A.     We  tried  to  get  you  to  say. 

Q.  In  trying  to  get  me  to  say  that,  you  asserted, 
from  your  i^oint  of  view,  that  that  was  the  way  the 
contract  was  administered  in  your  territory,  isn't 
that  correct? 

A.     If  we  could  get  you  to  agree  on  it. 

Q.  Just  answer  my  question,  Mr.  Tomson.  Did 
you  not  assert  in  discussions  with  me  that  so  far 
as  your  union  was  concerned,  that  you  were  going 
to  administer  the  contract  as  a  closed  shop  con- 
tract? A.      Not  exactly,  no.  [148] 

Q.  Very  well.  Mr.  Tomson,  do  you  recall  tes- 
tifying before  a  Panel  of  the  War  Labor  Board 
in  a  dispute  case  in  1944,  at  which  time  the  Can- 
nery Council  was  endeavoring  to  secure  a  check-off 
provision  in  the  contract,  and  that  was  a  matter  of 
dispute  before  the  War  Labor  Board? 

A.     Yes,  I  attended  that. 

Q.     Do  you  recall  at  that  time 

Mr.  St.  Sure:  I  do  not  liave  tlie  transcript  here, 
Mr.  Trial  Examiner,  for  tlie  purpose  of  refreshing 
the  witness'  recollection,  so  I  would  like  to  ask 
these  questions. 
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Q.  (By  Mr.  St.  Sure) :  Do  you  recall  testifying 
at  that  time,  insofar  as  the  Modesto  Local  was  con- 
cerned, the  one  of  which  you  were  the  Business 
Manager,  that  you  operated  on  a  closed  shop  basis 
with  a  check-off  in  all  plants  in  this  area'? 

A.     No,  I  do  not  recall  saying  that. 

Q.  Was  that  the  fact  or  was  it  not  the  fact,  Mr. 
Tomson?  A.     No,   it   was   not  the   fact. 

Q.  In  how  many  plants  did  you  have  a  check- 
off agreement  of  dues  and  compulsory  membership  % 

K.     At  what  time  was  that? 

Q.  In  1941,  1945,  up  to  the  time  that  you  left 
the  union.  A.     Practically  all  of  them. 

Q.  Practically  all  of  them,  including  the  Hume 
plant?  A.     Yes.  [149] 

Q.  You  required  that  dues  be  collected  from  the 
members  of  your  union  in  order  for  them  to  remain 
on  the  job  in  the  Hume  plant,  did  you  not? 

A.  Dues  were  collected  through  a  check-off  at 
the  Hume  cannery. 

Q.  You  required  that  by  agreement  with  the 
management,  is  that  correct? 

A.     It  is  stipulated  the  check-off  agreement 

Trial  Examiner  Myers:    Did  you  require  it? 

Q.  (By  Mr.  St.  Sure) :  Did  you  require  that 
when  you  were  the  Business  Manager  of  this  union  ? 

A.  Well  now,  you  are  not  going  to  make  me 
say  something  that  did  not  happen.  There  were 
times  down  there  when  they  did  not  pay  their  dues. 

Q.     What  did  you  do  in  those  times? 
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A.  We  could  not  do  aiiytliing  about  it.  We  took 
the  case  up  before  the  Adjustment  Board,  and  you 
ruled  against  it. 

Q.  I  will  ask  if  you  can  name  a  single  case 
when  that  occurred,  Mr.  Tomson,  a  single  indi- 
vidual or  single  occasions'? 

A.  There  were  two  or  three  occasions.  I  do 
not  remember  the  individuals'  names,  but  it  was 
before  the  Adjustment  Board  in  the  Hume  Cannery. 

Q.     In  the  Hume  cannery?  A.     Yes. 

Q.  When  was  that,  according  to  your  recollec- 
tion? [150] 

A.  I  think  it  was  about  1944,  I  would  say,  some 
time  in  '44,  during  the  canning  season. 

Q.  It  is  your  contention  that  there  was  an  of- 
ficial complaint  filed  by  you  or  by  your  local  union 
in  connection  with  the  non-pajonent  of  dues  of 
employees  in  the  Hume  Canning  Company? 

A.  I  don't  know  whether  it  was  written  or 
verbal,  but  there  were  two  or  three  cases  up  there. 

Q.  Mr.  Tomson,  you  remember  the  Adjustment 
Board.  Don't  you  recall  and  don't  you  know  that 
the  Adjustment  Board  procedure  required  that  any 
matter  that  came  before  the  Board  had  to  be  filed 
in  writing  before  the  Board? 

A.  Yes,  but  there  were  matters  before  the  Board 
that  were  not  in  writing,  too. 

My.  St.  Sure:  I  submit  that  the  contract  speaks 
for  itself,  Mr.  Trial  Examiner,  as  well  as  the  Board 
i:)rocedures,  if  we  want  to  go  into  it. 

Q.     (By  Mr.   St.   Sure)  :     Is  it  not  a   fact,  Mr. 
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Tomson,  that  you  obtained  from  the  Himie  Cunning 
Company  a  signed  agreement  whereby  the  company 
management  agreed  to  check  off  the  dues  on  a  com- 
pulsory basis  of  all  employees  of  the  Hume  plant? 

A.     Yes. 

Q.     When  did  you  first  secure  that  agreement  ? 

A.     I  think  it  was  1944.     I  am  not  certain  now. 

Q.  Did  you  continue  to  observe  and  enforce  that 
agreement  from  the  point  of  view  of  your  union, 
up  to  the  time  that  you  left  the  union  as  an  officer? 

Mr.  Edises:  Mr.  Examiner,  I  want  to  interpose 
an  objection  at  this  point.  There  has  been  refer- 
ence to  some  agreement  about  dues  collection  and 
check-off,  and  that  has  been  characterized  in  the 
course  of  this  colloquy  as  requiring  compulsory 
check-off  hy  all  employees.  I  submit  that  the  agree- 
ment there  is  likewise  the  best  evidence.  I  want 
to  show  on  the  record  that  it  is  not  our  contention 
or  our  position  that  it  does  require  compulsory  dues 
payments  by  all  employees. 

Trial  Examiner  Myers:     Overruled. 

Will  the  Reporter  read  the  question? 

(The  question  was  read.) 

A.     Yes,  we  did  that. 

Q.  And  you  obtained  similar  agreements  from 
other  canneries  in  the  Modesto  area,  did  you  not, 
both  members  of  the  C.  P.  &  G.  and  non-m.ember 
plants  of  the  C.  P.  &  G.  ?  A.     Yes. 

Q.  Going  back  to  this  matter  of  your  testimony 
before  the  War  Labor  Board,   do  you  not  recall, 
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Mr.  Tomson,  that  you  testified  at  that  time,  hefore 
the  Panel,  at  least,  the  dispute  Panel,  that  the 
practice  of  the  Modesto  area  in  connection  with 
your  Local  union,  the  plants  with  which  you  had 
contracts,  was  to  require  good  standing  under  a 
check-off  of  dues?    [152] 

A.  I  probably  did.  We  had  check-offs,  I  think, 
in  most  plants  then. 

Q.  Then  you  would  say,  according  to  your  rec- 
ollection, that  would  be  the  testimony  you  would 
give  or  did  give  before  the  Board  in  1944,  is  that 
correct  ? 

A.  We  required  the  payment  of  dues  to  remain 
in  good  standing,  is  that  your  question? 

Q.  Yes.  You  required  that  employees  remain 
in  good  standing,  and  that  they  pay  their  dues  in 
order  to  remain  on  the  job? 

A.     Well,  the  union  required  that,  yes. 

Q.     Pardon  me? 

A.     I  say,  the  union  required  that. 

Q.  Is  it  not  a  fact,  Mr.  Tomson,  that  you  used 
to  make  the  statement  that,  regardless  of  how  the 
contract  was  administered  in  other  territories,  that 
so  far  as  the  Modesto  territory  was  concerned,  it 
was  a  union  shop  or  closed  shop  agreement? 

A.     No. 

Q.     You  never  made  that  statement? 

A.     I  don't  ever  remember  making  it. 

Q.  Do  you  recall  ever  saying  anything  in  sub- 
stance of  that  kind? 
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A.  I  don't  recall  making  that  statement.  The 
check-offs  and  the  agreement  spoke  for  itself,  and 
I  don't  kno^Y  what  3^ou  are  leading  np  to  in  me 
making  those  statements. 

Q.  I  am  not  leading  \y^  to  anything.  I  just 
asked  if  you  made  such  statements. 

A.     I  do  not  recall  such  statements. 

Trial  Examiner  Myers:  What  is  the  point? 
Who  is  saying  that  it  is  not  a  closed  shop?  Who 
is  contending  that  it  is  not  a  closed  shop  contract, 
the  union? 

Mr.  Jennings:     Yes. 

Trial  Examiner  Myers:  And  you,  Mr.  Tob- 
riner  ? 

Mr.  Tobriner:     We  insist  it  is  a  closed  shop. 

Trial  Examiner  Myers:  You,  Mr.  St.  Sure,  say 
it  is  not  a  closed  shop,  is  that  it? 

Mr.  St.  Sure:  As  I  have  said,  and  I  repeat  it, 
so  far  as  the  literal  contract  itself  in  its  written 
form  is  concerned,  it  is  not  quite  expressly  closed 
shop,  but  our  position  in  the  area,  particularly  in 
this  area,  both  the  practice  and  the  additional 
agreements  that  were  executed,  may  as  well  con- 
stitute a  closed  shop,  and  it  has  been  so  adminis- 
•  tered  during  the  i)eriod  that  is  in  question.  I 
assume  it  likewise  would  be  considered  by  the  Na- 
tional Labor  Relations  Board.  We  must  not  forget 
that,  as  we  go  along,  in  characterizing  what  kind 
of  a  contract  we  have. 

Trial  Examiner  Myers :     Go  ahead. 

Mr.  St.  Sure :    I  have  no  other  questions. 
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Trial  Examiner  Myers:     Mr.  Tobrinerf 

Q.  (By  Mr.  Tobriner) :  Mr.  Tomson,  you  were 
business  Manager  of  this  union  and  administered 
its  contracts,  and  so  forth,  is  that  right?  [154] 

Q.  Do  you  remember  at  one  time  ]\Ir.  Br()^Yn 
was  suspended  by  the  local? 

A.     That  is  right. 

Q.  Did  you  not  take  the  position  that  upon  that 
suspension  he  must  be  discharged  from  his  job? 

A.  I  think  the  union  wrote  the  company  a  letter 
and  advised  them  that  he  had  been  expelled  from 
the  union. 

Q.     Who  wrote  the  letter?  A.     The  union. 

Q.     Who  signed  it? 

A.     I  think  the  President  of  the  iniion. 

Q.     Who  was  the  President? 

A.     Mr.  Burroughs. 

Q.     You  knew  about  the  letter? 

A.     Yes.    I  probably  signed  it,  too. 

Q.  You  signed  it,  too,  and  sent  it  to  a  member 
of  the  C.  P.  &  G.  ?  A.     Yes. 

Q.  You  did  not  say  at  that  time  that  there  was 
not  a  closed  shoj)  contract,  did  j^ou? 

A.  No.  We  advised  the  management  that  tlie 
man  had  been  expelled  from  the  union,  and  was  no 
longer  a  member  in  good  standing. 

Q.  You  mentioned  that  you  had  a  case  witli 
Hume  where  you  went  down  tliere  and  asked  for 
certain  individuals  to  be  separated  from  Hume. 
You  mentioned  that  just  a  few  minutes  ago,  didn't 
vou? 
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A.  That  they  pay  up  and  become  in  good  stand- 
ing with  the  union. 

Q.  You  tell  me  that  case  went  up  to  the  Adjust- 
ment Board,  is  that  right? 

A.  On  two  or  three  occasions.  They  were  new 
employees,  however. 

Q.  Did  you  argue  that  ease  before  the  Adjust- 
ment Board? 

A.  I  don't  know  whether  it  came  up  officially 
before  the  Board,  or  whether  it  was  just  talked 
over  with  Mr.  St.  Sure.     I  am  not  sure  now. 

Q.  In  either  event,  did  you  tell  Mr.  St.  Sure 
that  you  did  not  have  a  union  shop  contract  or 
closed  shop  contract? 

A.     I  know  we  did  not. 

Q.     You  bet  you  didn't. 

A.  I  say,  I  know  we  did  not  have  a  closed  shop 
contract. 

Q.  I  am  asking  what  you  told  Mr.  St.  Sure. 
Would  you  answer  my  question? 

A.  I  told  him  that  there  were  employees  at  the 
G.  W.  Hume  Company  that  were  working  there 
who  were  not  members  of  the  Union,  and  that  we 
wanted  them  to  become  members  of  the  Union,  and 
they  were  in  there  working,  not  members.  [156] 

Q.  You  told  him  that.  Didn't  you  say  that 
under  the  contract  they  were  not  supposed  to  work, 
they  not  being  members  of  the  union? 

A.     No. 

Q.     You  did  not  say  that?  A.     No. 
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Q.  Why  did  you  take  the  case  up  to  the  Adjust- 
ment Board? 

A.  To  see  if  Mr.  St.  Sure  could  do  anything  for 
us  on  it. 

Q.  So  you  took  the  position,  as  the  Business 
Manager  of  the  union,  althougli  you  were  required, 
under  the  constitution  and  by-laws  of  the  union,  to 
protect  its  rights,  you  went  up  there  and  did  not 
say  to  Mr.  St.  Sure  that  you  had  a  union  shop  con- 
tract? 

^Ir.  Edises:     Objected  to  as  argumentative. 

Trial  Examiner  Myers:  I  will  sustain  tlie  objec- 
tion. 

Q.  (By  Mr.  Tobriner)  :  You  contend  that  you 
never  said  to  Mr.  St.  Sure  that  you  had  a  union 
shop  contract? 

A.  Why  should  I  say  that  to  Mr.  St.  Sure? 
We  argued  every  year  trying  to  get  one  on  negotia- 
tions, and  could  not  get  it.  So,  why  come  back  and 
tell  him  that  we  had  one,  when  we  knew  we  did  not? 

Q.  But  you  tried  to  get  people  discharged,  and 
did  get  people  discharged  under  that  contract,  did 
you  not?  A.     I  tried  to. 

Q.     And  you  did,  didn't  you? 

A.     No,  I  don't  remember  doing  it. 

Q.  You  just  told  me  you  got  Mr,  Brown  dis- 
charged. 

A.  I  said  we  wrote  a  letter  to  the  company, 
notifying  the  com])any  that  lie  had  been  expelled 
from  the  union. 

Q.     And  he  was  discharged? 
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A.  I  don't  know  whether  he  was  discharged  or 
not. 

Q.     You  don't  know?  A.     Xo,  I  don't. 

Q.  In  your  work  now  as  a  labor  relations  ad- 
visor, is  that  for  unions  or  for  employers? 

A.     Employers. 

Mr.  Tobriner:     Thank  you.     That  is  all. 

Trial  Examiner  Myers:  Any  redirect  examina- 
tion? 

Redirect  Examination 
By  Mr.  Jennings : 

Q.  Mr.  Tomson,  you  said  that  you  tried  to  ne- 
gotiate a  full  closed  shop  contract,  is  that  it? 

A.    Yes. 

Q.  You  tried  to  secure  by  negotiations  a  full 
closed  shop?  A.     Every  year. 

Q.  Did  you  ever  reach  any  agreement  on  a  full 
closed  shop? 

A.  The  best  we  got  is  what  we  had  there,  a 
preferential  hiring  clause. 

Q.  What  did  you  ask  for  in  the  way  of  a  full 
closed  shop?  AYhat  did  you  want  the  contract  to 
provide?  [158] 

A.  We  asked  for  a  closed  shop  and  hiring  hall. 
We  have  asked  for  absolutely  closed  shop,  and  I 
think  on  two  different  occasions  we  liave  askcvi  for 
a  hiring  hall. 

Q.  Did  you  ask  that  employees  be  required  to' 
maintain  membership  in  good  standing  in  the 
union  ? 

A.  Yes,  and  not  be  allowed  to  work  there  if 
they  did  not.     That  is  a  closed  shop  agreement. 
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Q.  There  has  been  reference  to  the  collection  of 
dues  under  this  dues  check-off  contract,  Mr.  Tom- 
son.    How  was  that  handled? 

A.  The  employers  sent  a  list  to  the  nnion  office 
of  the  names  of  the  employees  working  for  them. 
That  list  came  in  about — it  came  in  once  a  month 
to  the  union  office.  Then  the  union  would  check 
the  list  against  their  files  and  enter  the  amount 
that  was  due  the  union  for  dues  and  initiation  fees 
for  each  of  the  employees  appearing  on  t]iat  list, 
and  send  it  back  to  the  company,  and  the  company 
made  deductions  from  their  payroll,  and  in  turn 
sent  a  check  to  the  union  for  the  amount  of  deduc- 
tions. 

Q.  I  am  not  certain  tliat  the  record  is  clear. 
You  said  that  you  had  some  discussion  witli  regard 
to  some  employees  at  the  Hume  jilant  some  time 
in  1944,  I  think  you  said,  during  tlie  o])erating 
season  ? 

A.     Yes,  in  regards  to  new  employees. 

Q.  As  a  result  of  those  discussions  or  confer- 
ences with  C.  P.  &  G.,  were  any  employees  fired? 

A.     No. 

Mr.  Jennings:     That  is  all. 

Recross-Examination 
By  Mr.  Edises: 

Q.  Mr.  Tomson,  in  the  course  of  your  testimony 
you  referred  to  an  agreement  for  the  dues  collection 
and  check-off  that  was  made  with  the  Hume  Com- 
pany, I  believe  some  time  during  the  year  1944? 

A.    Yes. 
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Q.  I  ask  Tou  if  the  document  wliicli  is  in  ex- 
istence as  Board's  Exhibit  7  is  the  agreement  that 
you  referred  to? 

A.  It  looks  like  it.  However,  I  have  not  read  it 
all.  I  don't  knovr  if  it  is  the  exact  one  or  not,  but 
it  looks  like  the  one  that  we  signed. 

Q.  That  has  been  identified  in  the  hearing  as 
the  contract  which  was  made  in  regard  to  dues  col- 
lections ? 

A.  Of  course,  now,  I  do  not  say  that  this  is  the 
exact  one.  I  do  not  know.  I  have  not  read  it. 

Q.  I  would  like  to  ask  you  \vhether  there  was  any 
other  agreement  of  any  kind,  any  other  written 
agreement  in  addition  to  or  supplementary  to  this 
contract  in  regard  to  dues  collections  or  check-off. 

Trial  Examiner  Myers :     AVith  Hume  ? 

Mr.  Edises:     AVith  Hume,  yes. 

A.  I  am  trying  to  think.  I  don't  remember. 
There  was  something  there  that — I  don't  know 
whether  it  was  an  agreement  [160]  or  just  verbal, 
between  Mr.  Hume  and  myself.  Something  about 
the  time  of  the  month  that  the  money  was  to  be  paid 
to  the  union,  that  was  deducted.  I  do  not  recall 
whether  it  was  written  or  verbal,  or  what  it  was. 

Q.  But,  other  than  that,  there  was  no  agreement 
or  understanding? 

A.     Not  that  I  recall. 

Mr.  Edises:     That  is  all. 

Q.  (By  Mr.  St.  Sure) :  Mr.  Tomson,  as  I  under- 
stand your  testimony  novr,  you  say  that  there  were 
occasions  when  vou  discussed  with  me  the  fact  tliat 
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certain  employees  of  the  Hume  Company  were  not 
members   of  the  union,   and  those   were   new   em- 
ployees ? 

A.    Yes. 

Q.  You  say  that  there  were  none  discharged  as 
a  result  of  those  discussions.  Was  that  because  they 
joined  the  union  ? 

A.  No.  It  was  because  we  did  not  do  anything 
about  it  further,  after  we  talked  to  you. 

Q.  Mr.  Tomson,  do  you  contend  that  the  contract 
does  not  require  that  new  employees  join  the  union, 
by  its  express  terms'? 

A.  I  thought  at  that  time  that  they  should  join 
the  union,  yes. 

Q.  And  the  contract  required  that  if  the  new 
employees  did  not  join  the  union,  you  had  a  right 
to  ask  that  those  employees  be  discharged,  under  the 
express  terms  of  the  contract,  did  you  [161]  notf 

A.     I  thought  I  had  that  right,  yes. 

Q.  You  did  not  assert  it  on  that  occasion?  You 
were  nice  about  it,  and  did  nothing  about  it,  is  that 
correct  ? 

A.     I  did  something  about  it. 

Q.     What  did  you  do  about  it? 

A.  I  took  it  before  the  Adjustment  Board,  and 
I  took  it  before  you,  and  I  took  it  before  Mr,  Hume, 
and  I  took  it  before  the  steward  in  the  caimery  down 
there.  We  did  a  lot  of  things  about  it. 

Q.     What  happened? 

A.     Nothing  ha])pened. 
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Q.  The  Adjustment  Board  had  such  a  matter  be- 
fore it  as  interpreting  the  contract  as  to  new  em- 
ployees, and  nothing  happened,  is  that  your  recol- 
lection? A.     Yes. 

Mr.  St.  Sure:     I  have  no  other  questions. 

Q.  (By  Mr.  Tobriner)  :  Mr.  Tomson,  did  you 
not  tell  me  that  you  argued  that  you  did  not  have 
that  kind  of  a  contract,  to  require  discharge? 

A.  He  is  talking  about  new  employees,  and  you 
are  referring  to  employees.  There  are  two  different 
things.  There  is  a  new  employee  and  an  old  em- 
ployee. 

Q.     I  am  talking  about  the  Hume  case. 

A.     That  is  right.  [162] 

Trial  Examiner  Myers:  He  said  '^new  em- 
ployees". 

Q.  (By  Mr.  Tobriner)  :  In  the  Hume  case,  do 
you  want  the  record  to  show  that  you  argued  to  Mr. 
St.  Sure  that  the  contract  did  not  cover  them  and 
did  not  require  them  to  be  members  of  the  union? 

A.  A¥hat  I  was  after — we  required,  (which  the 
contract  requires)  that  they  obtain  a  hire  card  for 
new  employees,  and  a  clearance  slip  for  old 
employees. 

Q.     Did  you  argue  that  to  Mr.  St.  Sure? 

A.  Yes.  No,  I  argued  that — the  point  I  argued 
to  Mr.  St.  Sure  was  that  we  got  the  hire  slip  from 
the  new  employees,  but  they  did  not  join  the  union. 

Q.  And  you  did  not  require  the  employer  to  see 
that  they  joined  the  union?  You  did  not  take  any 
action  ? 
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Trial  Examiner  Myers:  He  said  what  action  he 
took. 

Q.  The  contract  provides  further  action,  does  it 
not,  than  what  you  said? 

A.  Yes.  The  contract  provides  that  the  rest  of 
the  employees  can  refuse  to  work,  and  all  that, 
and — I  am  not  sure  on  this  case.  Probably  they 
have  the  records.  It  may  be  that  the  union  may 
have  written  a  letter  on  it,  saying  that  they  would 
take  action,  in  refusing  to  work  with  the  new  em- 
ployees, if  they  did  not.  I  do  not  recall.  It  may  be 
in  the  letter  in  the  records  over  there.  I  do  not  have 
access  to  the  records. 

Trial  Examiner  Myers:  Do  you  \Yant  to  answer 
that?  [163] 

Mr.  Jennings:  Could  we  take  a  5-minute 
adjournment,  Mr.  Examiner? 

Trial  Examiner  Myers :     Very  well. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:  Are  you  ready,  gentle- 
men? 

Mr.  Jennings:     Ready. 

Trial  Examiner  Myers:     All  right.  Mr.  Tobriner? 

Q.  (By  Mr.  Tobriner) :  Mr.  Tomson,  at  any 
time  when  you  were  present  at  the  Adjustment 
Board,  did  anyone  on  behalf  of  the  union  ever 
contend  that  the  contract  was  a  union  shop  con- 
tract? Yes  or  no,  please,  and  will  you  explain  your 
answer  ? 

A.     Yes,  and  to  explain 
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Mr.  Tobriiier:  Mr.  Trial  Examiner,  I  am  going 
to  ask  the  witness  to  answer  Yes  or  No  and  then 
explain  it,  if  he  wants  to. 

A.  (continuing)  I  do  not  recall  that  as  having 
been  officially  said  before  the  Adjustment  Board. 

Q.     I  did  not  say  "officially". 

Trial  Examiner  Myers:     What  was  the  question, 
again?    Will  you  read  the  question*? 
(The  question  was  read.) 

A.     You  mean  a  closed  shop  or  a  union  shop? 

Q.     A  closed  shop.  [164] 

Trial  Examiner  Myers:     Which  do  you  mean? 

Q.     Union  or  closed  shop? 

A.  No.  Now  I  will  explain  my  answer,  which 
you  said  I  could. 

We  all  understood — the  members  of  the  Adjust- 
ment Board  were  also  members  of  the  Negotiating 
Committee,  and  everyone  on  the  Adjustment  Board 
representing  the  unions  understood  what  the  con- 
tract was,  because  we  had  participated  in  negotia- 
tion. We  understood  how  the  clearance  cards  and 
hire  cards  went.  We  understood  about  the  notifi- 
cation of  the  Board  before  any  trouble  began,  before 
the  employees  were  pulled  out  from  working  with 
non-union  employees,  and  we  knew^  it  was  a  prefer- 
ential hiring  clause.  So  therefore,  I  do  not  recall 
of  anyone  on  that  Adjustment  Board  ever  saying  it 
was  a  closed  shop  or  a  union  shop  agreement. 

Q.  Bid  anyone  at  any  time  at  any  meeting  of 
the  Ajustment  Board  on  behalf  of  the  union  con- 
tend that  the   contract   required   the   persons   who 
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were  not  members   of  the   union   and   not   paying 

union  dues  to  be  discharged'? 

A.     I  do  not  recall  that. 

Q.     You  do  not  recall?  A.     No. 

Q.  Did  you  or  anyone  on  behalf  of  22382  at  any 
time  ever  contend  with  an  employer  that  the  con- 
tract required  employees  who  were  not  members  of 
the  union  to  be  discharged?  [165] 

A.  We  notified  them  as  to  the  section  in  the 
agreement  that  says  non-union  employees  could 
refuse  to  work — or,  union  emplo^^ees  could  refuse  to 
work  with  non-union  employees,  and  threatened 
them  in  that  way. 

Q.     You  did  do  that? 

A.  Yes.  We  have  written  letters  to  that  effect, 
but  we  did  not  say  it  was  a  closed  shop  agreement. 

Q.  But  you  did  require  them  to  discharge  per- 
sons who  were  not  members  of  the  union? 

A.  We  notified  them  that  we  might  cause  action 
to  be  taken  in  the  plant  for  union  members  to  refuse 
to  Vv^ork  with  the  non-union  members. 

Q.     And  you  did  take  such  action? 

A.     That  action  has  been  taken,  yes. 

Mr.  Tobriner:     That  is  all. 

Trial  Examiner  Myers:     Any  other  questions? 

Mr.  St.  Sure:  I  have  one  or  two  I  would  like  to 
ask. 

Q.  (By  Mr.  St.  Sure)  :  Mr.  Tomson,  in  con- 
nection with  this  matter  of  new  employees,  you 
recall,  do  you  not,  the  provisions  of  the  contract 
which   requires  that  if  non-union  employees  were 
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hired,  that  such  a  person  would  be  required  to  file 
an  application  for  membership  in  the  local  union 
before  l^eing  put  to  work?  A.     Yes. 

Q.  Do  you  recall  likewise  that  the  contract  [166] 
required  that  upon  filing  of  such  application,  such 
person  would  receive  from  the  union  a  written  state- 
ment that  he  had  made  such  application  % 

A.     Yes. 

Q.  That  statement  w^ould  be  taken  up  by  the 
employer  and  returned  to  the  union  when  the  appli- 
cant was  put  to  work,  do  you  recall  that? 

A.     Yes. 

Q.  Do  3^ou  recall  that  the  contract  likewise 
required  that  such  person  must  become  a  member 
of  the  local  union  within  ten  days  after  his  employ- 
ment, is  that  correct? 

A.  Well,  yes,  but  then  there  was  another  section 
in  there  that  said  they  did  not  have  to.  They  could 
pay  50c  a  week. 

Q.     What  was  that? 

A.  They  could  pay  50c  a  week,  and  did  not  have 
to  become  members. 

Q.  You  are  talking  about  so-called  "emergency 
employees"  under  temporary  agreement  during  the 
w-ar  period,  are  you  not?  A.     Yes. 

Q.  As  to  those  employees,  a  specific  contract 
was  signed  to  the  effect  that  the  employer  would 
require  those  people  to  pay  50c  a  week  as  the  condi- 
tion of  emplo3Tnent?  A.     That  is  right. 

Q.     That  is  correct,  is  it  not?  [167] 

A.     It  is. 
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Q.  In  connection  with  employees  newly  hired, 
is  it  not  a  fact,  Mr.  Tomson,  that  you  on  occasions 
\asited  the  plants  of  members  of  the  C.  P.  &  G.  and 
told  the  employers  to  discharge  workers  who  had 
failed  to  complete  their  affiliation  with  the  union  ? 

A.  Well,  we  might  have  asked  them  to.  We 
might  have  even  threatened  them  with  causing  a 
work  stoppage  if  they  did  not. 

Q.  And  you  felt  that  was  a  matter  of  your  right 
under  the  union  contract,  did  you  not? 

A.  It  was  a  matter  of  right  under  the  contract 
for  the  union  niemljers  to  refuse  to  work  with  non- 
union members. 

Q.  I  am  talking  al)out  new  emplo^^ees  for  the 
moment,  Mr.  Tomson.  Did  you  not  consider  it  your 
right  under  this  contract  that  I  have  just  refcj'red 
to,  to  require  the  employer  to  discharge  any  nev/ 
employee  who  failed  to  complete  his  affiliation  with 


your  umon 


? 


A.  The  contract  does  not  say  that.  The  con- 
tract says  they  will  make  application  for  meml^er- 
ship  in  the  union,  and  the  contract  says  they  will 
obtain  hire  cards,  but  it  does  not  say  that  they  must 
become  members  of  the  union. 

Trial  Examiner  Myers:  Did  you  ever  tell  the 
employer  that  he  had  to  fire  a  new  employee  because 
he  did  not  join  the  union  within  the  10-day  period? 
Did  you  ever  say  that  to  any  employer  or  to  any- 
body representing  the  association?  [168] 

The  Witness:  Yes,  we  probably  may  have.  I 
do  not  recall  a  specific  case. 
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Mr.  St.  Sure:  Would  you  read  back  the  last 
answer  before  the  Trial  Examiner  asked  his  ques- 
tion, please? 

Trial  Examiner  Myers:  You  mean  the  answer 
or  the  question? 

Mr.  St.  Sure :     Did  you  answer  this  last  question  ? 

The  Witness:     I  did  answer. 

Trial  Examiner  Myers:  Go  ahead  and  read  it, 
please. 

(The  answer  referred  to  was  read.) 

Q.  (By  Mr.  St.  Sure)  :  I  will  now  ask  you  to 
read,  Mr.  Tomson,  the  sentence  that  I  am  making 
on  the  margin  of  page  3  of  the  contract,  Section 
3  (a)  of  the  contract.  Just  the  last  sentence.  Read 
it  aloud,  please. 

A.  "It  is  further  understood  that  such  person 
must  become  a  member  of  the  local  union  within 
ten  (10)  days  after  his  employment,  and  that  the 
local  union  will  not  unreasonably  refuse  to  accept 
such  person  as  a  member." 

Q.  Thank  you.  Does  that  refresh  your  recollec- 
tion, Mr.  Tomson,  as  to  whether  or  not  the  contract 
did  require  that  they  must  become  members  of  the 
union  within  ten  days? 

A.     Well,  I  remember  that  section. 

Q.  You  do.  Then  what  did  you  mean  a  moment 
ago  when  you  said  the  contract  did  not  say  that  ? 

A.  I  did  not  say  the  contract  did  not  say  [169] 
that. 

Q.     Very  well.    We  will  let  the  record  stand. 
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Another  question,  Mr.  Tomson,  if  you  please. 

Do  you  not  recall,  in  connection  with  Mr.  Brown, 
who  was  an  employee  of  the  Turlock  Cooperative 
Cannery,  that  not  only  did  you  send  a  letter  to  the 
management,  or  your  union  sent  a  letter,  with  your 
approval,  demanding  that  Mr.  Brown  be  discharged, 
but  that  you  |)ersonally  went  to  the  plant  and 
demanded  that  he  l)e  discharged  or  you  would  pull 
all  the  workers  out  of  the  plant?  A.     Yes. 

Q.     You  did  do  that?  A.     Yes. 

Q.  Do  you  recall  an  employee  of  the  Hume  Can- 
ning Company  named  Perez,  whom  you  required  to 
be  discharged  about  the  15th  of  July  of  1944  for 
failure  to  join  the  union?  A.     No. 

Q.     You  do  not  recall  that?  A.     No. 

Mr.  St.  Sure:     I  have  no  other  questions. 

Q.  (By  Mr.  Toliriner)  :  Mr.  Tomson,  in  ynwr 
capacity 

Mr.  Edises:  Mr.  Examiner,  I  wonder  if  I  might 
have  an  opportunity  occasionally  to  ask  a  ques- 
tion ? 

Trial  Examiner  Myers:     Go  ahead. 

Q.  (By  Mr.  Edises)  :  Mr.  Tomson,  Section 
3(a)  of  the  contract  provides:  [170] 

"It  is  recognized  that  the  refusal  of  the  Union 
members  to  work  with  non-union  employees  who  are 
within  the  jurisdiction  of  the  local  Union  shall  not 
constitute  a  violation  of  this  agreement,  provided, 
however,  that  before  any  strike  action,  job  action 
or  other  action  is  taken  on  this  account,  the  local 
Union  will  submit  the  matter  for  adjustment  as 
provided  in  Section  8  hereof." 
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Was  it  your  understanding  and  the  understanding 
of  your  union  that  that  was  the  only  instrument  pro- 
vided in  the  contract  for  enforcing  a  requirement  of 
membership  in  your  union? 

Mr.  Tobriner:  Objected  to  on  the  ground  that 
we  are  not  interested  in  his  understanding. 

Trial  Examiner  Myers:  Let  us  not  go  into  that. 
I  will   sustain  the  objection.    Reframe  the  question. 

Mr.  Edises:  I  think  my  purpose  will  l)e  suffic- 
iently established,  Mr.  Examiner,  if  I  merely  call 
the  attention  of  the  Trial  Examiner  to  that  section 
of  the  contract. 

Trial  Examiner  Myers:     Very  well. 

Mr.  Edises:     And  also  to  the  section 

Trial  Examiner  Myers:     Wliat  section  is  it"? 

Mr.  Edises:  That  is  Section  3  (a)  on  page  2  of 
the  contract. 

Mr.  Jennings:  May  vre  take  a  short  recess  now? 
It  is  connected  with  this  same  matter. 

Trial  Examiner  Myers:  Very  well.  We  will 
take  a  short  [171]  recess. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows.) 

Trial  Examiner  Myers:  Are  you  ready,  gentle- 
men? 

Mr.  Jennings:     Ready. 

Trial  Examiner  Myers :  Mr.  Tomson,  will  you 
resume  the  stand,  please? 
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Has  anyone   any   further   questions   to   ask   Mr. 
Tomson "? 

Mr.  Agee:     No  questions. 

Mr.  Edises:     No  questions. 

Mr.  Tobriner:     No  questions. 

Trial  Examiner  Myers:     You  are   excused,  Mr. 
Tomson.    Thank  you  very  much. 
(Witness  excused.) 

Trial  Examiner  Myers:     Will  you  call  your  next 
witness,  please,  Mr.  Jennings? 
Mr.  Jennings:     Mrs.  Waite. 


RUTH  WAITE 

a  witness  called  by  and  on  behalf  of  the  National 
Ijabor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name, 
please '? 

The  Witness:     Ruth  Waite. 

Trial  Examiner  Myers:  Will  you  please  spell 
your  last  name  [172]  for  the  record'? 

The  Witness:     W-a-i-t-e. 

Trial  Examiner  Myers:     Is  it  Mrs.  or  Miss"? 

The  Witness:     Mrs. 

Trial  Examiner  Myers:     Where  do  you  live? 

The  Witness:     575  Mitchell,  Turlock. 
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Trial  Examiner  Myers :  You  may  be  seated,  Mrs. 
Waite.    You  may  proceed,  Mr.  Jennings. 

Q.  (By  Ml'.  Jennings) :  Did  you  state  your 
name,  Mrs.  Waite? 

Trial  Examiner  Myers :     We  have  the  name. 

Q.     Where  are  you  employed? 

A.     Hume  Cannery,  Turlock. 

Q.     How  long  have  you  been  employed  there? 

A.     Starting  my  11th  year. 

Q.  Are  you  a  regular  worker  or  a  seasonal 
worker  ?  A.     Seasonal. 

Q.     When  did  you  come  to  work  in  19451 

A.     In  1945? 

Trial  Examiner  Myers:     Last  year. 

Q.     Last  year. 

A.  Well,  we  worked  in  spinach.  I  don't  just 
recall  when  we  started. 

Q.     That  was  in  the  spring  of  1945? 

A.     Yes. 

Q.  Did  you  secure  a  clearance  when  you  went 
to  work  in  [173]  spinach? 

A.     No,  I  don't  think  I  did  in  spinach. 

Q.  How  long  did  spinach  last?  About  a  month 
or  so?  A.     I  think  so. 

Q.     What  was  the  next  crop  you  worked  in? 

A.  Well,  we  worked  in  apricots ;  then  we  worked 
in  peaches.    We  did  not  work  in  apricots. 

Q.     Before  you  went  to  work  in  apricots 

A.     We  did  not. 

Q.     Not  in  1945?  A.     That  is  right. 
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Q.     And  you  went  to  \York  in  peaches  in  1945? 

A.    Yes. 

Q.  Before  you  went  to  work  in  peaches,  you  had 
to  sign  a  clearance  before  you  went  to  work? 

A.    Yes. 

Q.     Did  you  sign  a  clearance? 

A.     Yes,  I  signed  a  clearance. 

Q.  When  you  came  to  the  plant  to  work,  did  you 
try  to  walk  right  in  without  a  clearance? 

A.     Yes. 

Q.     What  hai^pened? 

A.  We  were  told  we  had  to  olitain  a  clearance 
before  we  could  work,  in  the  cabin  over  across  the 
street. 

Q.     Who  tald  you  that  ?  [174] 

A.     Mr.  Fordham. 

Trial  Examiner  Myers:     Mr.  Who? 

The  Witness:     Fordham. 

Q.  (By  Mr.  Jennings)  :  Was  this  cabin  across 
the  street  you  refer  to  on  company  property? 

A.  Yes.  It  is  right  by  the  payroll  office,  across 
the  street. 

Q.  What  did  you  do  then?  Did  you  go  across 
the  street? 

A.  Yes.  We  all  lined  up,  and  went  in  line, 
about  two  abreast,  I  think  it  was. 

Q.     What  did  you  do? 

A.  We  went  in,  and  each  one  had  to  sign  a 
clearance.  We  didn't  any  of  us  want  to,  but  they 
said  we  had  to  before  we  could  work. 
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Q.  Did  you  have  to  sign  anything  else  besides 
a  clearance? 

A.     Yes;  a  dues  deduction  slip. 

Trial  Examiner  Myers :  About  how  many  people 
went  with  you? 

The  Witness:  Well,  I  was — there  was  a  lot  of 
them  behind  me.  I  don't  know  how  many.  You 
Iviiow,  we  were  all  in  line. 

Trial  Examiner  Myers:     About  how  many? 

The  Witness:     I  imagine  200. 

Trial  Examiner:     All  employees  of  Hume? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jennings) :  Was  there  any  rep- 
resentative of  the  company  there  while  you  were 
signing?  A.     I  don't  recall. 

Q.  Did  you  sign  the  clearance  and  the  dues 
check-off  ?  A.     Yes. 

Q.  Did  you  have  any  discussion  with  the  man 
who  had  you  sign  it,  about  whether  or  not  you  had 
to? 

A.  Yes.  I  said,  "Do  I  have  to  sign?"  and  he 
said,  "Yes,  you  do,  before  you  can  work." 

Q.     Then   you   signed   it?  A.     I   signed   it. 

Q.  After  you  had  signed  the  dues  check-off,  did 
it  continue  in  effect,  or  did  3'ou  cancel  it? 

A.     No.   I  signed  the  revocation  slip. 

Q.     How  long  after? 

A.  I  think  the  next  day.  I  am  not  sure.  But, 
it  was  right  away. 

Q.  At  or  about  that  time  did  you  sign  a  pledge 
card  for  FTA-CIO? 
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A.  Well,  it  was  later  than  that,  I  think  around 
the  latter  part  of  August  I  signed  that. 

Q.  Did  you  continue  to  work  during  the  balance 
of  the  peach  season  ?  A.     Yes. 

Trial  Examiner  Myers :  How  long  did  the  season 
last? 

The  Witness:  Well,  we  worked  all  of  August, 
and  I  think  until  about  the  16th  or  17th  of  Sep- 
tember. [176] 

Q.  (By  Mr.  Jennings)  :  Did  you  come  to  work 
then  in  the  fall  spinach?  A.     Yes. 

Q.     About  when  was  that? 

A.  We  started — I  think  it  was  around  the  7th 
or  8th  of  November  and  we  only  worked  that  one 
day,  and  then  we  missed  a  few  days.  Then  we  went 
back  later.  I  forget.  It  was  about — the  14th,  I 
believe. 

Q.  When  you  came  to  work  in  the  fall  spinach, 
were  you  required  to  sign  a  clearance  again? 

A.     Yes. 

Q.  Before  you  came  to  work  or  after  you  had 
come  to  work? 

A.  I  think  we  signed  it  when  we  first  went  to 
work. 

Q.  Did  you  sign  another  dues  slip,  does  check- 
off? 

A.  No;  I  did  not  sign  one  when  I  first  went  to 
work,  either. 

Trial  Examiner  Myers:     You  did  not  sign  what? 
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Tlie  Witness:  No,  I  did  not  sign  when  I  first 
went  to  work. 

Trial  Examiner  Myers:     What? 

The  Witness:     A  clearance  slip. 

Trial  Examiner  Myers:     You  did  not? 

The  Witness:     No. 

Q.  (By  Mr.  Jennings) :  Did  you  sign  a  dues 
check-off  slip  when  you  first  went  to  work  in  fall 
spinach  ? 

[Answer  not  shown.] 

Q.  After  you  started  to  work  in  fall  spinach  did 
anyone  tell  you  that  you  must? 

A.  Yes.  We  were  told  we  must  sign  with  them 
or  we  would  lose  our  job  and  could  not  work. 

Q.     About  vv'hen  was  that  statement  made  to  you  ? 

A.     Within  a  day  or  two,     Ithink. 

Trial  Examiner  Myers:  Was  it  after  you  went 
back  on  the  14th  of  November? 

The  Witness:     Yes,  I  think  it  was. 

Trial  Examiner  Myers :  Wliat  did  they  say,  who- 
ever said  it? 

The  Witness:  Mr.  Fordham  come  to  us  and  told 
us  we  had  to  go  out  and  clear  with  the  union,  and 
if  we  did  not,  we  would  lose  our  job. 

Trial  Examiner  Myers :     Did  he  say  what  miion  ? 

The  Witness :  No,  he  did  not  call  it  by  any  name. 
He  just  said  the  "union." 

Q.  (By  Mr.  Jennmgs) :  Did  he  say  any  thing- 
other  than  that  you  had  to  clear  with  the  union? 

A.  He  said  if  I  did  not  clear  I  could  not  work 
there  any  more. 
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Q.  Did  he  say  what  he  meant  by  "clearing  with 
the  union?" 

A.  Well,  he  just  said  that  if  I  did  not  clear  with 
the  union  it  would  mean  my  job.  I  would  be  fired. 
I  could  not  work  any  more. 

Q.  But  he  did  not  tell  you  what  he  meant  by 
clearing  with  the  union  ?  [178] 

A.     Well,  he  meant  I  had  to  pay  my  back  dues. 

Mr.  S+.  Sure:  I  will  ask  that  that  be  stricken, 
as  to  what  he  meant.  The  witness  is  not  a  mind- 
reader. 

Trial  Examiner  Myers:     Strike  that. 

Did  he  tell  you  what  he  meant  by  "clearing  with 
the  union?"  Did  anybody  ask  him  what  he  meant 
by  "clearing  with  the  union?" 

The  Witness :  I  did  not  ask  him  what  he  meant 
by  it,  but  I  knew  what  he  meant. 

Trial  Examiner  Myers:  All  right.  We  just 
asked  you  what  Mr.  Fordliam  said. 

Q.  (By  Mr.  Jennings)  :  What  did  you  under- 
stand him  to  mean? 

Mr.  St.  Sure:  Object  to  that  as  calling  for  the 
conclusion  and  opinion  of  the  witness. 

Trial  Examiner  Myers:     Sustain  the  objection. 

Q.  (By  Mr.  Jennings) :  AVhat  did  you  do  as 
a  result  of  Mr.  Fordham's  statement? 

A.  Well,  I  went  out  and  argued  with  the 
union  men  a  while. 

Q.     Where  were  the  union  men? 

A.  They  were  out  on  the  porcli,  in  tliat  little 
booth  they  have  there. 
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Q.     That  was  inside  the  plant  gates'? 

A.  Yes,  it  was  inside  the  gates,  on  the  porch. 
And,  I  told  them  I  did  not  want  to  sign  it  and,  well, 
he  said  I  had  to  sign  or  else  get  out,  and  Mr.  Ford- 
ham  was  there,  and  he  says,  ' '  This  is  it.  Either  sign 
or  you  are  fired.  You  can't  work  here  any  more  if 
you  don't  sign." 

Well,  finally  I  saidc  I  w^ould  like  to  think  it  over. 
I  did  not  want  to  sign  then.  And  so,  he  said,  ''Well, 
you  can  think  it  over  a  while.  You  go  home  and 
sleep  over  it,  and  think  it  over  a  while."  So,  I  did 
that.    I  did  not  sign  that  day. 

Q.     Did  you  sign  later? 

A.     No,  I  never  did  sign. 

Trial  Examiner  Myers :  You  spoke  to  some 
union  man,  you  say? 

The  Witness:  Yes.  I  talked  to  Brown  and 
Evans,  I  believe  it  was. 

Trial  Examiner  Myers:     Brown  and  whom? 

The  Witness:     Mr.  Evans. 

Trial  Examiner  Myers:  Do  you  know  what 
luiion  they  represented? 

The  Witness:  They  said  they  represented  Local 
22382,  but  I  did  not  think— I  thought  it  was  the 
Teamsters,  and  I  did  not  want  to  join  the  Team- 
sters, so,  because  I  knew  they  were  affiliated  with 
the  Teamsters,  I  did  not  sign. 

Q.  (By  Mr.  Jennings)  :  As  I  understood  your 
statement,  Mrs.  Waite,  you  did  not  then  sign  a  new 
clearance  ?  A.     No. 
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Q.     And  you  did  not  sign  any  new  authorizations  ? 

A.     Not  that  day. 

Q.  Did  you  the  following  day  or  the  day  after 
that? 

A.  Well,  I  think  it  was  a  day  or  two  after  that — 
it  wasn't  more  than  one  or  two  days  after  that,  we 
were  workmg,  when  Mr.  Fordhani  come  to  us  again 
and  said  we  was  to  go  out  and  sign,  so  I  went  out 
and  signed  that  day,  but  the  next  day  I  signed  a 
revocation  slip. 

Q.     But  you  did  secure  a  new  clearance? 

A.     Yes. 

Q.     And  you  signed  a  new  clearance? 

A.     Yes. 

Q.     And  you  signed  a  new  dues  deductions? 

A.     Yes. 

Q.     Then  you  revoked  it  the  following  day? 

A.     Yes. 

Q.  How  many  of  you  were  in  the  group  that 
Mr.  Fordham  spoke  to  when  you  said  that  you 
would  ? 

A.  Oh,  there  was  three  or  four  or  five  of  us 
around  there,  I  know,  three  or  four  girls  I  knew, 
but  I  don't  remember  any  of  the  others. 

Trial  Examiner  Myers:  On  each  of  the  three 
occasions  ? 

The  Witness:     No,  just  the  first  time. 

Trial  Examiner  Myers:  How  many  were  there 
when  he  spoke  to  you  when  you  were  speaking  to 
Brown  ? 

The  Witness:     You  mean,  the  first  time  when  we 
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went  out?   Oh,  there  was  three  or  four  of  us  girls 

that  I  knew  there.  [181] 

Trial  Examiner  Myers:  Were  there  any  other 
employees  present  when  Mr.  Fordham  spoke  to  you 
the  second  time  after  you  came  hack  after  thinking 
it  over? 

The  Witness:  Well,  I  was  working  with  the 
other  girls  there,  where  I  was  working.  They  heard 
him  come  and  tell  me,  I  think.  That  was  just  one 
or  two  of  us  that  was  paddling  spinach. 

Q.  (By  Mr.  Jennings)  :  On  the  20th  of  Novem- 
ber, which  was  a  Tuesday,  did  you  come  to  work? 

A.     Yes,  I  did. 

Q.     Did  you  go  in  to  work? 

A.     No,  I  did  not. 

Q.     What  happened? 

A.  There  was  a  picket  line,  and  nol)ody  went  in. 
They  wouldn't  let  nobody  in  on  the  20th? 

Q.     On  the  21st  of  November,  did  you  go  in? 

A.  Yes.  I  reported  for  work,  and  Vv'e  went  in 
on  the  21st. 

Q.     Did  you  go  through  the  picket  line? 

A.     I  did. 

Q.     Did  you  get  inside  the  plant?  A.     Yes. 

Q.  Did  you  see  any  company  official  inside  the 
plant  ? 

A.  Yes.  I  went  in  and  saw  my  boss,  and  he 
said 

Q.     Who  was  he?  A.     Mr.  Gallardo. 

Q.     The  Assistant  Superintendent? 

A.     Yes.    And  he  said  he  did  not  think  I  could 
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work  until  I  cleared  with  the  union,  and  I  had 
better  see  the  higher  up.  I  guess  he  meant  Mr. 
Fordham.  So,  when  I  went  back  out,  there  was  a 
group  of  them  around  there,  and  Mr.  Fordham 
was  talking  to  all  of  them.  He  says,  "This  means 
all  of  you  get  out.  You  are  fired."  So,  I  suppose 
that  meant  me,  too,  and  we  all  had  to  go  out. 

Q.  What  was  Mr.  Fordham  talking  about  when 
you  came  there?   Did  .you  hear  his  statement? 

A.  I  just  heard  him  say  that  we  were  fired,  and 
of  course,  I  knew  what  it  was  for;  we  would  not 
pay  dues  to  the  union. 

Q.     Did  you  leave  then?  A.     Yes,  we  did. 

Q.  Did  you  work  the  balance  of  that  spinach 
season?  A.     No,  I  did  not. 

Q.  AVere  you  called  to  work  when  spinach 
started  this  year? 

A.  I  wasn't  what  you  would  say  "called,"  but 
I  went  down  and  I  was  put  on,  put  on  work.  I  was 
there. 

Q.     You  are  working  now?  A.     Yes. 

Q.     Did  you  sign  a  clearance  this  year  ? 

A.     You  mean,  since  I  started?  [183] 

Q.     Before  you  went  to  work?  A.     No. 

Trial  Examiner  Myers:  When  did  you  go  back 
to  work  this  year? 

The  Witness:     25th  of  March. 

Q.  (By  Mr.  Jennings) :  Have  you  been  ap- 
proached since  you  have  come  back  this  year,  Mrs. 
Waite?  A.     Yes,  I  was  at  one  time. 

Q.     By  whom? 
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A.  Well,  Mr.  King  was  one,  and  then  another 
fellow  I  didn't  know. 

Q.     Mr.  King,  an  official  of  the  Teamsters  Union  ? 

A.     Yes.   And  I  refused  to  sign. 

Q.     Was  that  while  you  were  working? 

A.     That  is  while  I  was  working  down  there. 

Mr.  Jennings:     That  is  all. 

Trial  Examiner  Myers :  Mr.  St.  Sure,  any  cross- 
examination? 

Mr.  St.  Sure:     Yes. 

Cross-Examination 
By  Mr.  St.  Sure: 

Q.  Did  you  have  any  other  employment  during 
the  i3eriod  from  the  21st  of  November  until  your 
return  to  the  Hume  Company  in  March  of  this 
year  ?  A.     No. 

Q.  Ordinarily  do  you  work  just  during  the  can- 
ning operation  ?  You  are  not  employed  other  times  ? 

A.     No. 

Mr.  St.  Sure:     I  have  no  other  questions. 

Q.  (By  Mr.  Tobriner)  :  Mrs.  Wait,  Mr.  King, 
when  he  talked  to  you,  did  not  say  that  he  was  a 
Teamster  official,  did  he? 

A.     Well,  no,  I  don't  believe  he  did. 

Q.     You  know  that  he  is  an  official  of  22382? 

A.  Yes,  I  know  that.  I  knew  that  was  affiliated 
with  the  Teamsters,  too. 

Q.  You  did  not  know  that  22382  was  affiliated 
with  the  Teamsters? 

A.    Yes,  because  there  is  a  big  sheet  down  there 
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nailed  up  in  the  cannery,  for  everybody  to  read, 
that  Mr.  Flanigan  sent,  for  our  union  to  affiliate 
with  the  Teamsters  immediately. 

Q.  But  22382  never  did  affiliate  witli  the  Team- 
sters, did  if? 

A.  Well,  I  thought  it  did,  because  that  sheet 
said  for  them  to  do  so. 

Q.  You  did  not  go  to  the  meetings  of  22382  all 
the  time,  did  you  ?  A.     No. 

Q.  You  never  were  at  a  meeting  of  22382  when 
they  did  affiliate  with  the  Teamsters,  were  you? 

A.     I  have  not  been  to  any  lately. 

Mr.  Tobriner:     So  you  don't  know.    That  is  all. 

Trial  Examiner  Myers:  Any  redirect  examina- 
tion? [185] 

Redirect  Examination 

By  Mr.  Jennings : 

Q.  When  did  you  see  this  letter  from  Mr.  Flan- 
igan, Mis.  Waite? 

A.  It  was  tacked  up  on  the  wall  down  there  at 
the  cannery.  I  don't  know  if  it  is  down  there  now 
or  not. 

Q.     When  did  you  first  see  it? 

A.  I  remember  seeing  it  last  summer  when  we 
were  working,  some  time.  I  don't  know  just  the 
day,  or  when.  I  saw  it,  but  T  don't  just  remember 
when  it  was.  It  must  have  been  around  the  peaches 
time;  I  don't  know. 

Q.  Do  you  remember  approximately  what  the 
letter  said? 
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Mr.  Tobriner:     Objected  to. 

A.     No,  I  don't  just  remember. 

Mr.  Tbbriner:     Just  a  second. 

Let  it  stand. 

Trial  Examiner  Myers :  You  mean  you  withdraw 
your  objection? 

Mr.  Tobriner:  Withdraw  the  objection.  She 
does  not  remember,  anyway. 

The  Witness:  Well,  it  said  to  affiliate  with  the 
Teamsters.   I  do  remember  that  much. 

Q.     (By  Mr.  Jennings) :     Where  was  this  letter? 

A.  It  was  out  on  the  board  on  the  side  of  the 
building. 

Q.     Bulletin  board?  A.     Yes. 

Trial  Examiner  Myers:     Inside  the  plant? 

The  Witness:     Outside  the  plant. 

Trial  Examiner  Myers:  What  do  you  mean, 
'*  outside?" 

The  Witness:  Well,  there  is  a  sort  of  a  porch, 
and  it  was,  you  know,  between  the  doors  where  you 
go  in. 

Trial  Examiner  Myers:  What  is  it,  a  bulletin 
board? 

Tiie  Witness:     Yes. 

Trial  Examiner  Myers:  Where  notices  are 
posted? 

The  Witness:     Yes. 

Trial  Examiner  Myers:  Are  there  any  other 
questions?  ■ 

Mr.  Jennings:     Nothing  further. 
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Recross-Examination 

By  Mr.  Tobriner: 

Q.  You  saw  that  bulletin  j^osted  there  which 
recommended  that  the  union  go  into  the  Teamsters  ? 
You  did  not  see  anything  that  ordered  you  to  go 
into  the  Teamsters,  did  you? 

A.     I  don't  remember  how  it  stated,  now. 

Mr.  Tobriner:     That  is  all,  thank  you. 

Mr.  Edises:  Mr.  Examiner,  for  the  sake  of  the 
clarity  of  the  record,  I  wonder  if  we  could  have 
a  statement  from  counsel  on  that  question  ?  I  notice 
that  the  Memorandum  of  Agreement  which  is  in 
evidence  here,  and  the  authenticity  of  which  has 
not  been  disputed,  refers  to  Local  22382,  Inter- 
national Brotherhood  of  Teamsters,  AFL. 

Ttial  Examiner  Myers:     Which  memorandum? 

Mr.  Jennings:     Board's  Exhibit  8.   [187] 

Mr.  Tobriner:  I  must  state  for  the  record  that 
Board's  Exhibit  8,  for  which  I  am  responsible  in 
part,  because  I  read  to  you  over  the  telephone  some 
of  that,  is  not  entirely  correct.  I  will  have  to  get 
the  original  document,  and  we  will  have  to  take  it 
up  through  our  witnesses  tomorow,  or  whenever  we 
convene  again,  when  I  go  back  to  the  office  of  the 
union. 

Trial  Examiner  Myers :     What  is  the  point  ? 

Mr.  Tobriner:     To  clarify  our  position. 

Trial  Examiner  Myers:  All  I  want  to  know  is: 
Does  anybody  want  to  ask  this  witness  any  further 
questions  ? 
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Mr.  Tobriner:     No. 
Mr.  St.  Sure:     I  do  not. 
Trial  Examiner  Myers:     All  right. 
You  are  excused.  Thank  you. 

(Witness  excused.) 

Trial  Examiner  Myers:     Will  you  call  your  next 
witness,  please? 


MARGUERITE  WATTS 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name, 
please  ? 

The  Witness:  Marguerite  Watts;  Mrs.  Mar- 
guerite Watts. 

Trial  Exammer  Myers:  Will  you  please  spell 
your  last  name? 

The  Witness :     W-a-t-t-s. 

Trial  Examiner  Myers :  Where  do  you  live,  Mrs. 
Watts'? 

The  Witness:     644  East  Olive,  Tfurlock. 

Trial  Examiner  Myers:  You  may  proceed.  Mi*. 
Jennings. 

Q.  (By  Mr.  Jennings) :  Where  are  you  em- 
ployed, Mrs.  Watts? 

A.    At  the  G.  W.  Hume  Company. 
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Q.     How  long  have  you  been  employed  there? 

A.     I  am  going  on  my  22nd  year. 

Mr.  St.  Sure:  If  I  might  interrupt,  Mr.  Trial 
Examiner,  to  suggest  to  counsel  for  the  Board  that 
if  the  testimony  he  proposes  to  oifer  now  is  cumu- 
lative in  effect,  I  am  perfectly  willing  to  stipulate, 
if  he  will  name  the  witnesses  he  proposes  to  call 
and  indicate  that  their  testimony  will  be  similar 
in  character  to  that  previously  given,  that  it  would 
be  so  considered,  and  it  would  be  so  testified  to. 

Trial  Examiner  Myers:  Is  this  testimony  going 
to  be  denied  or  rebutted  by  any  other  party"? 

Mr.  St.  Sure:  I  think  in  the  main — and  I  will 
say,  so  far  as  the  witness  this  morning  that  was 
called,  Mr.  Heagle,  I  think  there  will  be  no  sub- 
stantial difference  in  the  position  of  the  company 
with  regard  to  the  incidents  that  he  related.  So  far 
as  I  Idow,  while  there  may  be  some  slight  deviation 
in  the  testimony  as  to  quotations  of  persons  referred 
to  by  the  last  witness,  I  do  not  believe  there  will 
be  any  substantial  difference  or  conflict  in  the  story 
that  the  management  will  present  in  regard  to  the 
happenings  during  the  period  that  has  been  testified 
about.  That  is,  with  regard  to  management  par- 
ticipation. 

With  regard  to  the  union's  aetions,  and  so  forth, 
we  are  not  bound,  we  feel,  by  those. 

Mr.  '^l"'obriner :  We  are  willing,  if  this  is  another 
witness  who  will  testify  to  the  same  substance  and 
events,  to  stipulate  that  her  testimony  would  be  the 
same  in  effect. 
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Trial  Examiner  Myers:  Is  that  going  to  deny 
any  of  the  testimony  of  the  former  witness? 

Mr.  Tobriner :  Not  with  respect  to  what  occurred 
at  the  Himie  plant.  The  only  part,  of  the  testimony 
which  we  may  want  to  clear  up  is  with  respect  to 
the  continuity  of  the  existence  of  22382  and  the 
status  of  the  union. 

Trial  Examiner  Myers:  What  about  that,  Mr. 
Jennings'?  Do  you  want  still  to  ask  this  witness 
some  questions'?  I  am  assuming  that  this  witness 
is  going  to  testify  to  the  same  or  similar  facts. 

Mr.  Jennings:  Yes,  her  testimony,  Mr.  Exam- 
iner, will  be  substantially  the  same  as  Mrs.  Waite's. 
There  would  be  some  slight  variations  with  respect 
to  her  particular  experience,  but  her  experience 
was  substantially  the  same. 

Trial  Examiner  Myers:  What  do  you  want  to 
do? 

Mr.  Jennings:  I  am  wondering  if  counsel  would 
stipulate  with  me  that  if  Mrs.  Watts  were  to  tes- 
tify, her  testimony  would  be  substantially  the  same 
as  that  of  Mrs.  Ruth  Waite,  who  has  just  left  the 
witness  stand? 

Mr.  St.  Sure :  Of  course,  if  counsel  will  indi- 
cate that  his  interview  with  the  witness  would  indi- 
cate that  her  testimony  would  be  such,  I  am  pre- 
pared to  stipulate  that  it  would  be  substantially 
the  same. 

Mr.  Tobriner:     It  is  so  stipulated. 

Mr.  Edises:     I  will   agree  with  the  stipulation. 
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Trial  Examiner  Myers:  Will  you  make  that 
statement,  Mr.  Jennings,  that  Mr.  St.  Sure  wants'? 

Mr.  Jennings:     Yes. 

Her  statement  is  substantially  the  same  as  that 
of  Mrs.  Waite. 

Trial  Examiner  Myers:  Then,  as  I  understand 
it,  you,  Mr.  St.  Sure,  and  you,  Mr.  Edises,  and 
you,  Mr.  Tobriner,  and  you,  Mr.  Jennings,  are  go- 
ing to  stipulate  that  this  witness  would  testify  to 
substantially  similar  facts  as  w^ere  testified  to  by 
the  former  witness,  is  that  correct? 

Mr.  St.  Sure:     That  is  correct. 

Mr.  Edises:     That  is  correct. 

Trial  Examiner  Myers:     Mr.  Jennings'? 

Mr.  Jennings:     So  stipulated,  Mr.  Examiner. 

Mr.  Tobriner:     So  stipulated.  [191] 

Trial  Examiner  Myers:  Very  well.  Then  I  will 
excuse  the  wdtness. 

(Witness  excused.) 

Mr.  Jennings:  If  I  might,  I  w^ould  like  to  indi- 
cate the  other  individuals  with  whom  I  have  per- 
sonally talked  and  whose  testimony  would  be  in  sub- 
stance the  same. 

Mr.  Agee:     They  are  available  here? 

Mr.  Jennings :  There  are  two  of  them  here  now. 
I  think  the  others  are  working;  I  am  not  sure. 

Mr.  Edises :     They  are  on  call. 

Mr.  Agee:     Just  mention  those  that  are  available. 

Mr.  Jennings:  I  have  seen  them  in  the  last  few 
days,  I  believe. 
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I  am  reading  now  from  Appendix  A,  attached  to 
the  Complaint. 

Agnes   Hopkins. 

Myrtle  Brown,  who  is  here.  I  have  one  question 
in  addition  to  ask.  We  might  have  to  put  her  on. 

Genevieve  Alsup,  who  is  here. 

Mr.  Agee:     How  do  you  spell  that? 

Mr.  Jemiings:     A-1-s-u-p. 

I  might  state  for  the  convenience  of  counsel  that 
to  the  best  of  my  ability,  on  Appendix  A,  I  put  sea- 
sonal workers  over  on  the  right  and  regular  work- 
ers over  on  the  left. 

Mr.  St.  Sure:  I  was  going  to  ask  that  question. 
Thank  you. 

Trial  Examiner  Myers :  We  will  take  a  short  re- 
cess while  you  are  preparing  the  full  stipulation. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:     Are  3^ou  ready? 

Mr.  Jennings:     Yes,  I  am  ready. 

Trial  Examiner  Myers:  Are  you  ready,  gentle- 
men ? 

Mr.  St.  Sure:     Yes,  sir. 

Mr.  Agee:     Ready. 

Mr.  Tobriner:     Ready. 

Mr.  Jennings:  I  offer  a  stipulation  first,  Mr. 
Examiner,  as  to  those  employees  whom  1  have 
named,  and  ask  the  agreement  of  coimsel  that  their 
testimony  would  be  substantially  the  same  as  that 
of  Mrs.  Waite. 

Mr.  Agee:     So  stipulated. 
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Trial  Examiner  Myers:     Do  you  so  stipulate? 
Mr.   Edises:     So  stipulate. 
Mr.  Tobriner:     I  will  stipulate. 
Trial  Examiner  Myers:     Do  you,  Mr.  Jennings? 
Mr.  Jennings:     So  stipulated. 
I  should  like  to  put  Mrs.  Brown  on  for  just  one 
question,  if  I  may. 

Trial  Examiner  Myers:     Certainly. 
Mr.  Jennings:     M\Ttle  Brown.  [193] 


MYRTLE     BROWN 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name, 
please  1 

The  Witness:     Myrtle  Brown. 

Trial  Examiner  Myers:  How  do  you  spell  your 
last  name,  please? 

The  Witness :     B-r-o-w-n. 

Trial  Examiner  Myers :  Where  do  you  live,  Mrs. 
Brown  ? 

The  Witness:     I  live  in  Turlock. 

Trial  Examiner  Myers :  You  may  be  seated,  Mrs. 
Brown.  You  may  proceed,  Mr.  Jennings. 

Q.  (By  Mr.  Jennings) :  Mrs.  Bro^sTi,  it  has 
been  stipulated  here  that  if  you  were  called  to  tes- 
tify, your  testimony  would  be  substantially  the  same 
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as  that  of  Mrs.  Waite.   I  just  wanted  to  ask  you  one 

question  in  addition  to  that. 

Shortly  before  the  20th  of  November,  1945,  when 
you  were  told  that  you  must  clear  through  the 
A.F.L.,  which  company  official  was  it  that  spoke 
to  you?  A.     Mr.  Hume. 

Q.     Mr.  R.  G.  Hume?  A.     Yes. 

Q.  Will  you  tell  me  what  it  was  that  Mr.  Hume 
told  you  ? 

A.  Well,  when  I  was  arguing  about  joining  up, 
I  didn't  want  to  join,  so  I  asked  Mr.  Hume,  I  said, 
''If  I  sign  up  now^  and  work  in  the  spring,  can  we, 
the  people,  have  a  choice  to  vote  for  which  union  we 
want  here  in  the  plant?"  And  he  said,  "Yes,"  he 
said,  "If  you  will  just  string  along  with  me  until 
March  1st,"  he  said,  "This  contract  is  up,"  and  he 
said,  "You  will  have  a  chance  to  vote  for  either 
union  or  no  union  at  all,  if  you  want,  because,"  he 
says,  "I  did  not  want  the  union  here  in  the  first 
place,  but,"  he  said,  "You  people  wanted  a  union." 

Q.     Thereafter  you  did  sign  a  clearance? 

A.  I  went  and  signed,  and  went  back  to  work 
that  very  day. 

Mr.  Jennings:     That  is  all. 

Trial  Examiner  Myers:  Any  questions,  Mr.  St. 
Sure? 

Mr.  St.  Sure:     No  questions. 

Mr.   Tobriner:     No  questions. 

Trial  Examiner  Myers:  You  are  excused,  Mrs. 
Brown.    Thank  you. 

(Witness  excused.) 
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Trial  Examiner  Myers:     Off  the  record. 
(Discussion  off  the  record.) 

Trial  Examiner  Myers:     On  the  record. 

Mr.  Jennings:  I  should  like  to  ask  the  stipula- 
tion of  counsel  that  the  following  witness  would 
give  substantially  the  following  testimony: 

That  Clifford  C.  Luther  would  testify  that  he  has 
been  employed  as  a  seasonal  worker  since  1943,  that 
he  was  required  to  sign  a  clearance  and  a  dues 
check-off  before  going  to  work  on  or  about  the 
8th  of  August,  1945;  that  he  signed  a  revocation 
almost  immediately  thereafter;  that  he  signed  a 
designation  for  F.T.A.-C.I.O.  in  August  of  1945; 
that  he  was  told  by  Mr.  Birchall  on  or  about  No- 
vember 16th  of  1945  that  he  had  to  sign  a  clear- 
ance and  pay  dues  or  he  could  not  w^ork;  that  on 
November  20th  he  was  stopped  by  the  picket  line 
and  did  not  go  in  to  work;  that  on  November  21st 
he  was  in  front  of  the  plant  and  heard  Mr.  Ford- 
ham  state  to  the  employees  that  unless  they  would 
pay  dues  and  back  dues  to  the  A.F.L.,  they  could 
not  work,  and  that,  ''All  of  you  are  fired";  that 
when  he  came  to  work  in  August  of  1945  he  was 
told  that  he  could  not  work  until  he  signed  a  clear- 
ance and  a  dues  check-off,  by  Mr.  Fordham,  and 
that  when  he  i^rotested  he  was  told,  "We  are  chang- 
ing it  a  little";  that  he  thereupon  went  over  and 
signed  up;  that  he  was  called  to  work  on  February 
7,  1946,  worked  2  hours,  but  as  he  is  a  seasonal 
worker,  not  a  regular  worker,  he  did  not  work  there- 
after until  the  beginning  of  the  spinach  season,  and 
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that  the  s])iiich  season  started  about  the  25th  of 
March,  1946. 

Mr.  St.  Sure:  We  are  willing  to  stipulate  that 
if  the  witness  were  called  and  sworn  he  would  so 
testify,  on  the  basis  of  Mr.  Jennings'  narration  of 
his  interview.  [196] 

The  stipulations  as  to  all  of  this,  as  I  understand 
it,  are  not  admissions  as  to  the  complete  detail  or 
the  facts  as  recounted,  but  merely  that  the  witness 
would  so  testify,  if  called. 

Trial  Examiner  Myers:  Are  you  going  to  rebut 
any  of  that  testimony? 

Mr.  St.  Sure:  As  I  stated,  Mr.  Trial  Examiner, 
there  may  be  minor  variations  as  to  the  words  used 
and  the  persons  quoted,  but  as  to  basic  conflict,  I 
expect  that  there  is  no  basic  conflict,  and  I  believe 
there  is  none  in  the  facts  as  they  have  been  nar- 
rated. There  may  have  been  some  minor  variations 
of  memory,  of  recollections  of  words  used  and  per- 
sons talked  with,  but  as  to  the  events  themselves, 
there  is  no  basic  conflict.  .,.!•.; 

Mr.  Tobriner :  With  the  statement  regarding  the 
stipulation  made  by  Mr.  St.  Sure,  we  would  accept 
the  stipulation. 

Trial  Examiner  Myers:     You,  Mr.  Jennings'? 

Mr.  Jennings:     So  stipulated. 

Trial  Examiner  Myers:     And  you,  Mr.  Edises? 

Mr.  Edises:  We  accept  the  stipulation  without 
qualification. 

Mr.  St.  Sure:  That  does  not  embarrass  me.  I 
will  want  the  qualification. 
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Trial  Examiner  Myers:  He  accepts  the  whole 
stipulation. 

If  there  is  going  to  be  any  dispute  about  what  this 
witness  is  going  to  testify,  I  would  like  to  see  the 
witness  on  the  witness  stand.  It  may  resolve  a  con- 
flict in  the  testimony. 

Mr.  Jennings:     He  is  working. 

Trial  Examiner  Myers:  Go  ahead  with  the  next 
witness. 

Mr.  Jemiings:  R.  E.  Rearick.  I  offer  the  stipu- 
lation that  if  Mr.  Rearick  were  called  as  a  witness, 
he  would  testify  that  he  has  been  employed  as  a  sea- 
sonal worker  since  approximately  September  of 
1942;  that  he  signed  a  clearance  and  a  dues  check- 
off when  he  was  employed  on  or  about  the  8th  of 
August,  1945,  and  his  clearance  is  in  the  record  as 
A.F.L.  Exhibit  1 ;  that  he  was  told  at  the  plant  that 
he  had  to  clear  with  the  A.F.L.  before  he  could  go 
to  work.  In  that  respect  his  testimony  would  be  sub- 
stantially the  same  as  that  of  Mrs.  Waite.  That  he 
was  working  on  the  20th  of  November  of  1945;  that 
he  attended  the  meeting  or  gathering  in  front  of 
the  boilerroom  concerning  which  Mr,  Heagle  has 
testified,  and  of  course  heard  the  statements  that 
were  there  made.  An  examination  of  the  list  will 
indicate  that  his  name  was  not  on  the  list,  and  he 
would  testify,  if  he  were  asked  on  cross-examina- 
tion, that  his  name  was  not  read  off  by  Mr.  Heagle. 
That  he  came  back  on  the  21st  of  November,  1945, 
to  go  to  work;  that  he  came  into  the  yard,  and  he 
there  heard  Mr.  Fordham  tell  the  group  who  were 
there,  including  himself,  "Get  out  of  here,  all  of 
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you.  You  are  fired;"  that  he  thereupon  left.  In  ad- 
dition, he  would  testify  that  he  signed  a  pledge  card 
for  F.T.A.-C.I.O.  about  August  of  1945. 

Mr.  Tobriner:  Mr.  Jennings,  when  he  allegedly 
heard  the  statement  when  he  came  to  work  on  No- 
vember 21st,  that  he  would  be  fired  or  was  fired, 
what  time  of  the  day  was  that,  do  you  know?  [198] 

Mr.  Jennings :  That  was  in  the  morning,  Mr. 
Tobriner,  at  the  time  Mr.  Heagle  has  testified. 

Mr.  Tobriner:     x\pproximately  when! 

Mr.  Jennings :     I  did  not  ask  him. 

Trial  Examiner  Myers:  He  said  he  could  not  fix 
the  time.  He  said  it  was  some  time  during  w^orking 
hours. 

Mr.  Jennings:  I  can  only  say  this:  Mr.  Rearick 
said  that  they  came  to  work  at  8 :00  in  the  morning, 
and  that  this  transpired,  the  events  that  Mr.  Heagle 
testified  to  transpired  from  8:00  o'clock  on,  and 
when  Mr.  Fordham  made  the  statement  they  don't 
know. 

Trial  Examiner  Myers:  Will  the  parties  so  stip- 
ulate ? 

Mr.  St.  Sure:  What  is  his  status  now,  do  you 
know!  Has  he  returned  to  work!  Is  he  a  seasonal 
worker,  or  what  is  he!  Did  he  work  in  the  mean- 
time! 

Mr.  Jennings:  He  is  a  seasonal  worker,  and  as 
of  the  last  time  I  saw  him,  which  was  yesterday 
morning,  he  was  working.  In  other  words,  he  has 
worked  in  spring  spinach  this  year. 

Trial  Examiner  Myers:  Do  the  parties  so  stipu- 
late! 


350  National  Lahor  Relations  Board,  vs. 

Mr.  St.  Sure:     So  stipulate. 

Mr.  Eclises:     So  stii)ulate. 

Trial  Examiner  Myers:     Mr.  Tobriner? 

Mr.  Tobriner:  There  is  only  one  thing,  gentle- 
men. I  am  informed  that  these  people  did  not  come 
down  to  the  plant  until  the  middle  of  the  morning, 
after  the  other  people  were  working. 

Mrs.  Watts:  We  came  down  at  8:00  o'clock  in 
the  morning. 

Trial  Examiner  Myers :  That  is  what  the  man  is 
going  to  testify. 

]\Ir.  Jennings :  If  it  is  disputed,  Mr.  Examiner,  I 
would  rather  call  the  witness. 

Mr.  Tobriner :  On  that  one  point  there  is  a  ques- 
tion. 

Mr.  Jennings:  The  stipulation  has  already  been 
entered  into  that  the  ladies  who  were  here  would 
testify  that  they  came  about  8:00  o'clock  in  the 
morning.  If  there  is  any  dispute  about  that,  I  would 
certainly  like  to  put  them  on. 

Trial  Examiner  Myers :  They  did  not  go  to  work 
on  the  21st,  did  they? 

Mr.  Tobriner:  There  is  a  question  in  my  mind 
as  to  whether  they  appeared  in  time  to  make  a  show- 
ing for  the  job.  That  is,  if  they  just  came  down 
and  heard  something  and  did  not  really  attempt  to 
get  the  job;  I  don't  know  whether  they  made  any 
])roper  demand. 

Trial  Examiner  Myers:  Is  that  your  contention, 
that  Mr.  Fordham  said  they  were  discharged  because 
they  did  not  get  there  on  time?  Is  that  your  con- 
tention? [200] 
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Mr.  Tobriner:  No.  My  contention  is  whether 
they  made  a  proper  report  to  get  the  job,  or  whether 
they  came  and  heard  something  and  were  dis- 
charged, and  just  left  without  ever  demanding  the 
job.    There  is  that  question. 

Trial  Examiner  Myers:  What  were  they  told  on 
the  20th? 

Mr.  Tobriner:  Mr.  Jennings,  you  might  state 
that. 

Mr.  Jennings:  On  the  20th,  Mr.  Examiner,  they 
would  testify  that  there  was  a  picket  line  and  they 
could  not  get  through. 

Mr.  Tobriner:     They  w^ere  told  nothing. 

Trial  Examiner  Myers:  And  on  the  21st,  what 
were  they  told? 

Mr.  Jennings:  On  the  21st  the  ladies  went 
through  the  picket  line.  The  gentlemen  were 
stopped  and  did  not  go  through,  and  they  heard  Mr. 
Fordham  make  the  statement. 

Mr.  Tobriner:  That  is  the  point  I  am  getting 
to.  This  R.  E.  Rearick  is  one  of  the  gentlemen. 
That  is  right,  is  it  not  ? 

Mr.  Jennings:     Yes. 

Mr.  Tobriner:  I  think  there  is  a  question  as  to 
whether  he  did  go  down  and  was  told  that  he  had  no 
job.  There  is  a  question  of  fact  there,  I  think,  or, 
whether  he  just  was  there  with  the  group  and  then 
just  assumed  that  he  had  made  his  showing. 

Mr.  Jennings:  I  might  suggest,  Mr.  Examiner, 
that  this  seems  to  be  a  matter  with  which  the  com- 
pany should  be  concerned. 
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Trial  Examiner  Myers:     You  had  better  call  the 
witness. 

Off  the  record. 

(Discussion  off  the  record.) 

Trial  Examiner  Myers:     Call  your  witness. 
Mr.  Jennings:     Harlie  Frischkneckt. 


HARLIE  FRISCHKNECKT 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name, 
please  ? 

The  Witness:     Harlie  Frischkneckt. 

Trial  Examiner  Myers:  Will  you  please  spell 
your  entire  name  1 

The  Witness:     H-a-r-1-i-e  F-r-i-s-c-h-k-n-e-c-k-t. 

Trial  Examiner  Myers:     Where  do  you  live,  sir? 

The  AA^itness:     I  live  in  Turlock. 

Trial  Examiner  Myers:     You  may  be  seated,  sir. 

Q.  (By  Mr.  Jennings)  :  Where  are  you  em- 
ployed? A.     G.  W.  Hume  Company. 

Q.     How  long  have  you  been  em])loyed  there? 

A.  Well,  right  after  I  got  out  of  the  Service,  I 
started  to  work  the  11th  of  April,  1945. 

Q.  Were  you  a  regular  worker  or  a  seasonal 
worker  ? 


C.  W.  Hume  Cotnpany,  et  al.  353 

(Testimony  of  Harlie  Frischkneckt.) 

A.  Well,  I  was  a  regular  worker.  I  worked 
steady. 

Q.     Where  were  you  employed?  [202] 

A.     At  the  Hume  Company,   in  the   warehouse. 

Q.     You  worked  in  the  warehouse? 

A.     Yes. 

Q.  Prior  to  the  time  you  went  to  work  in  the 
spring  of  1945,  were  you  required  to  sign  an  A.F.L. 
clearance "? 

A.  Well,  no,  I  went  in  the  Service  and  I  worked 
there  my  time  off  just  a  little  bit  in  '44,  and  they 
never — I  never  had  to  Join  a  union,  or  anything,  as 
long  as  I  have  been  in  the  Service,  but  after  I  got 
out,  why,  they  made  me  join. 

Q.  You  signed  a  clearance  after  you  got  out, 
or  did  you  sign  an  application  ? 

A.     I  just  joined  the  union  after  I  got  out. 

Q.     When  did  you  join  the  union? 

A.     Well,  around  the  11th  of  April,  in  '45. 

Q.     In  August  of   '45 

Trial  Examiner  Myers:  The  11th  of  April  or 
the  11th  of  August? 

The  Witness:     I  think  it  was  the  11th  of  April. 

Trial  Examiner  Myers :  That  is  the  first  day  that 
you  went  to  work  with  Hume  after  you  got  out  of 
the  Army? 

The  Witness:     That  is  right. 

Trial  Examiner  Myers:  I  thought  you  said  Au- 
gust.  I  am  soiTy. 

Q.     (By  Mr.  Jennings)  :     In  August  of  1945  did 
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you  attend  a  meeting  at  which  you  were  told  that 

you  must  sign  another  clearance  with  the  A.F.L.  ? 

A.  Well,  in  August,  when  we  reported  to  work, 
why,  Mr.  Granberg,  the  fellow  in  charge  of  the  ware- 
house, told  us  that  we  had  to  get  a  clearance  slip 
through  the  A.F.L.  in  order  to  work,  and  he  told 
us  to  go  over  back  to  the  payroll  office,  and  they 
had  an  A.F.L.  representative  there  who  would  sign 
us. 

Q.     What  was  his  job? 

A.  I  believe  he  is  the  Superintendent  of  the 
Warehouse. 

Q.     Then  did  you  go  over  and  sign  a  clearance? 

A.     Well,  I  went  over  there. 

Trial  Examiner  Myers :     Over  where  ? 

The  Witness:  Over  in  back  of  the  payroll  of- 
fice, where  this  A.F.L.  man  was  that  had  all  the 
clearance  slips,  and  I  told  him  that  I  would  not 
just  sign  a  clearance  slip,  and  he  made  me  sign  a 
payroll  check-off,  too.  And  I  told  him,  well,  I  did 
not  want  to  get  mixed  up  with  the  Teamsters.  He 
kind  of  got  kind  of  mad.  He  says,  "Well,  you  have 
just  been  listening  to  somebod}^"  he  says,  *'You 
haven't  got  a  mind  of  your  own." 

I  told  him,  ''Well,  all  I  w^ant  to  do  is  work." 

He  made  me  sign,  so  I  signed  the  payroll  check- 
off and  clearance  slip,  and  went  over  and  went  to 
work. 

Q.     Thereafter  did  you  sign  any  revocation  of  it? 

A.     Yes. 

Q.     How  long  after  ? 
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A.     Well,  right  away,  I  guess,  some  time  during 
the  same  day. 

Q.  Did  you  ever  sign  a  designation  of  the  F.T.A.- 
C.I.O.  pledge  card?  A.     Yes.  [204] 

Q.     About  when? 

A,     Some  time  in  August,  I  think. 

Q.     1945?  A.     Yes. 

Trial  Examiner  Myers :  After  this  incident  with 
the  A.F.L.  man? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jennings) :  On  November  20th 
were  you  working,  in  1945? 

A.  Well,  we  went  to  work — we  went  in  and 
worked  a  couple  of  hours,  I  guess,  something  like 
that. 

Q.     What  happened? 

A.  Well,  they  had  a  picket  line  out  in  front  of 
the  place,  and  we  went  on  down  to  the  warehouse 
and  went  in  and  went  to  work,  and  then  later  Mr. 
Hume  come  in  and  said  that  we  was  all  temporarily 
laid  off.  He  told  us  to  go  on  outside  and  told  us  to 
hang  around. 

Q.  Did  he  tell  you  why  you  were  temporarily 
laid  off? 

A.  Well,  I  guess  because  we  did  not  pay  dues 
to  the  A.F.L. 

Q.     Did  he  say? 

A.     I  don't  recall  right  now. 

Q.  Was  there  any  discussion  about  boycott  or 
anything  of  that  sort? 
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A.  Oh,  I  heard  a  lot  of  talk  about  it,  but  I  never 
Y>Siid  any  attention  to  any  of  it. 

Q.  After  Mr.  Hume  made  that  statement  to  you, 
that  you  should  hang  around,  what  did  you  do'? 

A.  Well,  we  stayed  up  there  in  front  of  the  ware- 
house door  there  for  a  while,  and  noticed  a  bunch  of 
them  going  down  toward  the  boiler  room,  and  I  fig- 
ured they  were  just  spreading  out,  so  I  went  across 
the  street  to  Hume's  cabin,  where  I  lived,  and  just 
went  home. 

Trial  Examiner  Myers :     Who  was  spreading  out  ? 

The  Witness:  Well,  I  noticed  the  workers  were 
going  on  down  toward  the  boiler  room,  some  of  them 
sitting  in  cars,  and  I  just  figured  that  part  of  them 
was  going  home,  and  I  went,  too. 

Q.  (By  Mr.  Jennings) :  Did  you  see  Mr.  Hea- 
gle  after  that? 

A.     Not  Mr.  Heagle,  not  that  I  remember. 

Q.  Did  you  find  out  whether  or  not  your  name 
was  read  off  the  list  ? 

A.  Well,  it — I  might  say,  the  following  Monday 
I  was  standing  out  on  the  sidewalk  in  front  of  the 
Hume  Company  office,  and  Tom  here  said  that  my 
name — he  had  the  list,  and  he  read  it  off,  and  he  said 
my  name  was  not  on  the  list. 

Trial  Examiner  Myers:     Tom  who? 

The  Witness:     Birchall. 

A.  (Continuing):  And  he  read  it  off.  He  had 
'Harlie  Crutchford,"  or  something,  on  there.  [206] 

Q.     Cruikshank? 
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A.  Cruikshank,  or  something  that  wasn't  my 
name,  and  I  did  not  see  liow  my  name  was  to  be 
on  there.  I  had  been  on  the  payroll  at  Hume's  office 
about  seven  or  eight  months,  and  I  told  the  A.F.L. 
men  my  name,  and  they  took  down  my  name  and 
where  I  worked,  so  if  either  one  of  them  made  it  i\y>, 
I  can't  see  how  they  misspelled  it  that  far. 

Q.     You  did  not  think  it  was  you?  A.     Xo. 

Q.     Did  you  go  back  to  work  then? 

A.  No.  I  waited  around,  went  over  there  and 
reported  for  work,  and  they  says,  "All  right,  go  to 
work." 

I  worked  until  some  time  in  the  morning,  and  the 
A.F.L.  man  come  around  and  wanted  to  know  if 
I  was  going  to  go  up  before  a  board  and  pay  my 
back  dues,  and  everything,  and  I  talked  with  him 
there  quite  a  while,  and  he  said  he  would  vouch  for 
me  if  I  wanted  to  go  into  the  A.F.L,,  and  I  told  him 
I  would  think  it  over,  and  when  noon  come  I  got  to 
thinking  about  it,  and  I  found  out  we  would  have  to 
pay  dues  to  the  A.F.L.,  so  I  just  left  and  never  re- 
ported back  to  work  any  more,  because  I  did  not 
figure  on  paying  A.F.L.  dues. 

Q.  Who  was  your  foreman?  You  say  Gran- 
berg?  A.    Yes. 

Q.     Did  you  talk  to  him  about  this  matter? 

A.  No,  I  didn't,  because  they  told  me  before  if 
w^e  did  not  sign  up  A.F.L.,  we  would  not  be  able  to 
work.  [207] 

Q.    Who  were  you  told  that  by? 
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A.  Well,  it  stood  to  reason.  AVe  was  discharged 
when  we  did  not  sign  up. 

Trial  Examiner  Myers:  What  date  did  you  say 
that  conversation  took  i^lace  with  the  A.F.L.  man 
about  vouching  for  you*? 

The  Witness:  Oh,  he  said  that  if  I  did  not  go 
to  the  meeting  before  the  board,  he  said  he  would 
vouch  for  me.  That  was  Mr.  Evans.  He  said  he 
would  say  I  was  in  good  standing  and  did  not  spread 
CIO  propaganda,   and  stuff. 

Trial  Examiner  Myers:     When? 

The  Witness:  That  was  that  Monday  I  was  put 
back  to  work. 

Q.  (By  Mr.  Jennings) :  About  the  26th  of  No- 
vember ? 

A.     Somewhere  around  in  there. 

Q.     That  was  a  Monday  ? 

A.  That  was  a  Monday,  the  following  Monday 
after  we  got  discharged  from  Wednesday  or  Thurs- 
day, whatever  it  was. 

Trial  Examiner  Myers :     What  board  did  he  say  ? 

The  A¥itness:  Well,  he  said  if  we  went  back  to 
work  we  had  to  go  before  some  readjustment  board, 
or  something,  of  the  A.F.L.,  to  see  whether  they 
wanted  to  let  us  back  or  whether  they  did  not  want 
to  let  us  back. 

Q.  (By  Mr.  Jemiings)  :  Prior  to  the  time  that 
you  checked  out  on  the  26th  of  November,  did  you 
talk  to  your  foreman,  Mr.  Granberg? 

A.     No,  I  never  even  checked  out. 

Q.     Did  you  tell  him  you  were  checking  out? 
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A.     Never  even  checked  out;  just  took  off. 
Trial  Examiner  Myers:     Do  you  know  this  man's 

name,  the  representative  of  the  A.F.L.  ?    You  say 

he  is  a  representative? 

The  Witness:     Which  man  was  that? 

Trial  Examiner  Myers:  The  man  who  was  go- 
ing to  vouch  for  you. 

The  Witness :     Oh.   That  was  Mr.  Evans. 

Trial  Examiner  Myers:     What? 

The  Witness:     Mr.  Evans;  Robert  Evans. 

Trial  Examiner  Myers:     E-v-a-n-s? 

The  Witness:     Yes. 

Q.  (By  Mr.  Jennings) :  On  the  21st  of  Novem- 
ber, did  you  go  over  to  the  plant  with  the  rest  of 
the  men  and  tiy  to  get  in  to  w^ork  ?  A.     Yes. 

Q.     Did  you  succeed  in  getting  inside  the  plant? 

A.  Well,  we  had  it  all  fixed  up,  if  they  went  to 
work  at  8:00  o'clock,  we  decided  to  go  down  about 
quarter  till  eight.  A  whole  bunch  gathered  in  front 
of  the  office,  went  through  a  group  outside,  a  bunch 
of  people  standing  around,  went  in  the  inside,  and 
some  of  the  women  got  through  and  some  of  the 
men  tried  to  get  through,  but  the  A.F.L.  had  a  line 
across  there,  locked  arms,  and  we  did  not  get  very 
far.  [209] 

Q.     Did  you  get  through  ? 

A.  Well,  I  got  around  through  the  side,  after  a 
scuffle. 

Q.  Did  you  see  any  official  of  the  company  in- 
side? 
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A.  AYell,  not  until  they  stopped — the  guard  there 
halted  us,  and  he  said  that  he  would  get  an  official, 
and  Mr.  Fordham  come  out  and  he  told  us  that  we 
did  not  have  any  job,  and  told  us  to  get  out. 

Q.     Did  you  leave  then? 

A.  Yes,  we  left  and  went  back  in  front  of 
Hume's  office. 

Trial  Examiner  Myers:  AVhat  time  did  Mr. 
Fordham  make  that  statement? 

The  Witness:  Well,  it  was  in  the  morning.  We 
was  there  at  quarter  to  eight,  and  we  started  over 
around  8:00  o'clock.  I  don't  suppose  it  was  much 
over  15  after  8:00,  because  we  were  all  going  to  be 
on  time  to  go  to  work. 

Q.  (By  Mr.  Jennings) :  Do  you  remember  any- 
thing else  that  Mr.  Fordham  said,  other  than  what 
you  have  related?  A.     No. 

Q.  Can  you  tell  me  why  you  left  the  plant  on 
November  26th  ? 

Mr.  Tobriner:     Objected  to. 

Trial  Examiner  Myers:     Overruled. 

A.  Well,  I  left  the  plant  because  I  had  been  tell- 
ing him  all  the  time  that  I  wasn't  going  to  pa}^ 
A.F.L.  dues,  and  I  told  him  my  name  wasn't  on 
the  list  and  I  did  not  have  any  reason  to  quit.  I 
thought  of  going  maybe  of  my  own  accord,  but  I 
found  out  the  same  thing,  that  we  had  to  pay  in 
order  to  stay  there,  so  I  did  not  stay. 

Q.  Had  any  com])any  official  ever  told  you  that 
you  had  to  pay  dues  to  the  A.F.L.  in  order  to  work  ? 
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A.  No,  they  never  said  we  had  to.  They  asked 
us  to,  but  they  never  said  we  had  to. 

Q.     Wlio  asked  you'? 

A.  We]],  I  recall  Mr.  Hume  come  around  and 
seen  all  of  the  workers  in  the  warehouse,  and  he 
asked  us  to  string  along  with  him  until  the  1st  of 
March,  and  then  we  could  vote  to  take  up  with  any 
union  we  wanted  to.   He  did  not  say  we  had  to  join. 

Q.  On  the  26th  of  November,  did  you  understand 
that  you  could  continue  to  work  without  paying  your 
dues  to  the  A.F.L.  ? 

A.  Well,  I  did  not  quite  understand  it  that  way. 
I  thought  maybe  that  I  could  go  to  work,  but  I 
could  not  see  wdiy  my  name  was  not  on  the  list.  My 
name,  if  it  was  on  the  list,  I  would  have  knew  that 
I  w^ouldn't  be  able  to  work  without  paying  A.F.L. 
dues,  but  when  they  said  my  name  wasn't  on  the 
list,  I  cou]dn't  figure  out  why  I  was  any  different 
from  anybody  else.  I  went  back  to  see  if  I  could 
work  without  paying  the  A.F.L.  dues. 

Mr.  Jennings:  Mr.  Examiner,  I  am  somewhat 
embarrassed.  I  notice  now  another  clerical  error 
in  the  Complaint.  The  name  of  Harlie  Frischkneckt 
appears  on  the  Charge,  but  was  omitted  through 
clerical  mistake  from  Appendix  A  attached  to  the 
Complaint.  [211] 

Trial  Examiiier  Myers:  I  thought  he  was  men- 
tioned in  a  separate  paragraph  of  the  Complaint. 

Mr.  Jennings:  I  believe  that  is  correct.  I  take 
back  what  I  said. 
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Mr.  Edises  asked  me  about  that,  and  I  bad  for- 
gotten for  the  moment  that  he  was  specifically 
named  along  with  Mr.  McVay. 

Q.  (By  Mr.  Jennings) :  Did  you  ever  receive 
an  offer  to  reinstate  you,  Mr.  Frischkneckt? 

A.     To  reinstate  me  where? 

Q.     At  the  Hume  Company. 

A.  To  come  ])ack  to  work,  you  mean,  with  the 
rest  of  them? 

Q.     Yes. 

A.  I  never  got  a  notification.  The  rest  of  them 
got  them,  calling  them  back  to  w^ork  on  the  7th  of 
February,  but  I  went  back  on  the  7tli  or  8th,  which- 
ever it  was. 

Q.    The  7th  of  February?  A.     Yes. 

Q.     Did  you  ask  Mr.  Hume  to  reinstate  you? 

A.  No.  I'  stood  around  out  there  to  see  if  I 
could  go  to  work,  and  they  said  the  ones  that  had 
letters  could  work,  and  I  started  walking  across 
the  street.  Mr.  Montgomery  come  over,  and  he 
said  he  would  find  out  the  reason  I  could  not  work. 

Trial  Examiner  Myers:  Who  is  Mr.  Mont- 
gomery ? 

The  Witness:  He  is  one  of  the  CIO  represen- 
tatives. 

A.  (Continuing)  And  w^e  went  over  to  Mr. 
Hume's  office,  and  we  walked  in  the  office,  and  right 
after  we  entered  the  door,  Mr.  Hume  told  me  that 
I  could  report  to  the  warehouse  for  work,  so  I 
immediately  left  and  went  to  report  to  the  ware- 
house. 
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Trial  Examiner  Myers:  You  have  been  working 
there  ever  since? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Jennings) :  Since  you  have  been 
working,  has  any  re]3resentative  of  the  AFL  or 
Teamsters  Union  approached  you  with  regard  to 
joining  that  organization?  A.     Yes. 

Q.     During  working  hours'?  A.     Yes. 

Q.     On  how  many  different  occasions'? 

A.     Well,  three  that  I  know  of. 

Q.     When? 

A.     Well,  I  work  at  night,  and  one  night 

Trial  Examiner  Myers:     He  means,  what  dates? 

The  Witness:     Well,  I  don't  know. 

Q.  (By  Mr.  Jennings)  :  Approximately  what 
lime  since  February  7th,  about  when? 

A.  Well,  about — oh,  I  would  say  the  middle  of 
the  week  we  first  started  canning  spinach ;  some- 
where around  in  there. 

Q.  That  would  be,  then,  two  or  three  times 
within  the  last  two  or  three  weeks?  [213] 

A.  Well,  the  shop  steward  back  there  has  been 
after  us,  said  he  would  kind  of  like  to  have  us  come 
over,  sign  over,  and  it  was  just  the  one  time  that 
there  was  any  other  person. 

Q.     When  was  that? 

A.     Well,  it  was  just  at  night. 

Q.     How  long  ago  was  that? 

A.  Well,  it  was  about  in  the  first  week  of  spin- 
ach, I  believe  it  was. 
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Q.     Some  time  after  the  25th  of  March? 

A.     Yes. 

Q.     Who  talked  to  you  then? 

A.     I  don't  know  the  man's  name. 

Q.  Was  he  an  employee  of  the  plant,  or  an  out- 
sider? A.     No,  he  was  an  outsider. 

Q.     Were  you  working  at  the  time? 

A.     Yes,  I  was  working. 

Q.     What  did  he  ask  you  to  do? 

A.  Well,  he  asked  me  to  sign  a  clearance  with 
the  AFL,  and  I  told  him,  no,  I  did  not  care  to  sign 
a  clearance.  I  understood  we  did  not  have  to  pay 
AFL  dues,  and  I  read  a  telegram  down  on  a  bulle- 
tin board  in  the  warehouse,  from  the  NLRB,  or 
somebody,  that  said  that  all  the  canneries  were  not 
to  associate  with  either  union  until  after  the  new 
election,  and  I  asked  him  about  that,  and  he  said 
there  wasn't  going  to  be  any  election,  so  I  said, 
"Who  is  right?    You  or  the  government?" 

Q.     Was  that  all  that  was  said?  A.     Yes. 

Q.     Did  you  sign  up  ? 

A.     No,  I  never  signed  up.    I  am  still  working. 

Mr.  Jennings:     That  is  all. 

Trial  Examiner  Myers:     Mr.  St.  Sure? 

Oross-Examination 
By  Mr.  St.  Suie : 

Q.  Did  you  take  any  other  job  in  the  interval 
between  the  26th  of  November  and  the  7th  or  8th 
of  February? 
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A.  Oh,  I  worked  for  a  farmer,  Mr.  Murphy,  over 
toward  Hickman,  oh,  about  a  little  over  a  w^eek, 
something  like  that. 

Q.     Did  you  do  any  other  work  during  the  period  ? 

A.     No.     Worked  around  home,  though. 

Q.     How  old  are  you?  A.     22. 

Q.  How  nuieh  did  Farmer  Murphy  pay  you  for 
the  week?  A.     How^  is  that? 

Q.     How  nuich  did  you  earn  on  this  farm  job? 

Mr.  Edises:  Objected  to  as  immaterial,  as  a 
matter  which  would  go  to  the  question  of  com- 
pliance. A.     I  got  $1  an  hour.  [215] 

Mr.  Edises:     Just  a  minute. 

Trial  Examiner  Myers:  I  will  overrule  the 
objection.  It  may  be  relevant  for  compliance,  if 
the  Board  directs  that  it  should  be  used. 

You  may  go  ahead. 

Mr.  St.  Sure:  I  will  not  urge  it.  It  is  all  right 
with  me. 

Trial  Examiner  Myers:  I  want  you  to  protect 
yourself  on  the  record. 

Mr.  St.  Sure:  Sometimes  it  is  just  a  matter  of 
trying  to  find  out,  and  sometimes  it  is  not  easy  to 
find  out.    That  is  the  reason  I  asked. 

Trial  Examiner  Myers :     Go  ahead. 

Mr.  St.  Sure :     That  is  all  right. 

Trial  Examiner  Myers:     You  have  the  answer. 

The  Witness:  I  don't  remember  wdiether  I 
worked 

Trial  Examiner  Myers:  How  much  did  you  get 
an  hour? 


366  National  Labor  Relations  Board,  vs. 

(Testimony  of  Haiiie  Frischkneckt.) 

The  Witness :  I  got  $1  an  hour,  and  I  worked  8 
hours  a  day,  I  think.  In  total  I  only  earned  around 
$50  or  $55. 

Mr.  St.  Sure :     That  is  all. 

Trial  Examiner  Myers:  Any  other  questions, 
Mr.  St.  Sure? 

Mr.  St.  Sure:  Just  one  other  question  I  would 
like  to  ask. 

Q.  (By  Mr.  St.  Sure)  :  On  the  26th  of  Novem- 
ber, when  you  left,  you  said  you  did  not  bother  to 
check  out,  just  took  off  and  left  the  job? 

A.  Well,  the  AFL  man  said  if  I  did  not  pay 
dues  to  the  AFL  and  do  what  they  wanted  me  to 
do,  I  would  not  be  able  to  work,  and  the  rest  of 
them,  they  had  already  told  them  they  wouldn't 
let  them  work,  and  if  they  was  temporarily  laid 
off,  I  figured  I  was  in  the  same  thing. 

Q.     What  time  of  the  day  did  you  leave  the  job? 

A.     I  left  at  noon. 

Q.     Pardon  me?  A.     I  left  at  noon. 

Q.     You  just  did  not  come  back  after  lunch? 

A.  No.  I  was  going  to  go  back.  Mr.  Hume 
wasn't  in  his  office,  or  anything.  I  was  going  to 
lalk  to  him.  So,  I  just  stayed  on  and  went  up  to 
see  Mr.  Montgomery,  and  I  went  back  for  4  hours, 
and  they  wanted  me  to  pay  dues  to  the  AFL,  pay 
])ack  dues,  and  that  is  what  I  had  been  refusing 
to  do  all  the  time. 

Q.  On  the  26th  of  November,  the  day  that  you 
walked  off  or  left,  around  noon,  until  the  7th  or 
8th   of   February,   when  you   went   back,   did   you 
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ever  get  in  touch  with  anybody  at  the  plant  to  in- 
quire whether  you  had  a  job  or  did  not  have? 

A.  I  was  in  touch  with  Mr.  Heagle  and  Mr. 
Montgomery.     I  asked  them  to  go  back  to  work. 

Q.  Did  you  talk  to  anybody  in  the  plant,  Mr. 
Hume  or  Mr.  Birchall  or  Mr.  Fordham,  or  anybody 
else  connected  with  the  plant?  A.     No. 

Q.     You  did  not?  A.     No.  [217] 

Q.  You  did  not  inquire  of  an}^  of  them  as  to 
whether  you  had  a  job  or  not,  or  whether  walking 
off  protected  your  status,  or  whether  you  could 
come  back,  is  that  right? 

A.  I  talked  to  Orville  Hopkins  down  there,  one 
of  the  bosses,  and  he  said  I  would  not  be  able  to 
work  until  I  joined  up. 

Q.     Who  was  this  you  talked  to? 

A.     Orville  Hopkins. 

Q.     Who  was  he? 

A.  He  was  one  of  the  assistant  agents  in  the 
warehouse. 

Q.     One  of  the  what? 

A.  One  of  the — well,  he  is  one  of  the  bosses. 
He  is  just  a — I  don't  know;  an  assistant. 

Trial  Examiner  Myers:  Is  he  another  party  to 
whom  you  refer?    What  is  his  last  name? 

The  Witness:     I  think  Hopkins. 

Trial  Examiner  Myers:     Hopkins. 

Q.  (By  Mr.  St.  Sure)  :  When  did  you  talk  to 
him? 

A.  Well,  I  seen  him  downtown  and  asked  him  if 
there  would  be  any  chance  of  coming  bai'k  to  work. 
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Trial  Examiner  Myers:     When? 

The  Witness :  AVeil,  it  was  right  after  the  Mon- 
day that  I  quit,  and  he  said  there  would  not  l)e  any 
chance  unless  we  vrould  sign  up  with  the  AFL,  and 
I  told  him  well,  I  did  not  figure  on  doing  that. 

Mr.  St.  Sure:     That  is  all. 

Trial  Examiner  Myers:     Mr.  Edises'? 

Mr.  Edises:     Just  one  question. 

Q.  (By  Mr.  Edises)  :  Mr.  Frischkneckt,  this 
picket  line  of  the  Teamsters  which  you  say  pre- 
vented the  men  from  getting  into  the  plant  on  this 
occasion,  was  that  picket  line  inside  the  company's 
grounds,  or  was  it  outside  the  company's  grounds? 

A.  Oh,  it  was  way  in,  next  to  where  the  spinach 
was,  way  inside.  Some  of  the  guys  was  fighting 
aiound  the  spinch,  you  know,  and  it  is  soft,  and  a 
couple  of  guys  would  get  knocked  down. 

Q.  (By  Mr.  Tobriner)  :  You  don't  know 
whether  the  picket  line  was  the  Teamsters  or  any 
other  AFL  union,  do  you? 

A.     Well,  all  I  took  it  for  was  AFL. 

Trial  Examiner  Myers:  Any  redirect  examina- 
tion? 

Mr.  Jennings:     No. 

Trial  Examiner  Myers:  You  are  excused,  Mr. 
Frischkneckt.    Thank  you  very  much. 

(Witness  excused.) 

Trial  Examiner  Myers:  We  will  stand  ad- 
journed now  until  10:00  o'clock  tomorrow  morning. 
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(AVliereupon,  at  5:45  o'clock  p.m.,  Wednes- 
day, xVpril  10,  1946,  the  hearing  was  adjourned 
to  Thursday,  April  11,  1946,  at  10:00  o'clock 
am.)  [219] 

Thursday,  April  11,  1946 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
c-eed,  gentlemen? 

Mr.  Jennings:     I  am  ready. 

M]'.  Agee :     Yes,  sir. 

Trial  Examiner  Myers:  Will  you  call  your  next 
witness,  please,  Mr.  Jennings? 

Mr.  Jennings:     Yes,  I  will  call  Mr.  McVay. 


CLAEENCE  McVAY 

a  witness  called  b}-  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  swora,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers :     What  is  your  name,  sir  ? 

The  Witness :     Clarence  McVay. 

Trial  Examiner  Myers:  Will  jow  please  spell 
your  last  name  for  the  record? 

The  Witness :     M-c-V-a-y. 

Trial  Examiner  Myers:  Where  do  you  live,  Mr. 
McVay? 

The  Witness:  In  one  of  the  cannery  cabins; 
No.  8. 

Trial  Examiner  Myers:  You  may  be  seated, 
Mr.  McVav. 
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Q.  (By  Mr.  Jennings)  :  Where  are  you  em- 
ployed at  the  present  time,  Mr.  McVay? 

A.     Gaddis  Service,  Turlock. 

Q.  Were  you  at  one  time  employed  by  the  G.  W. 
Hume  ComiDany  in  Turlock?  A.     I  was. 

Q.  Were  you  a  regular  worker  or  a  seasonal 
worker?  A.     Seasonal  worker. 

Q.     When  were  you  first  employed,  what  year? 

A.     For  the  last  year,  '45. 

Q.  1945.  Were  you  working  on  the  20th  of 
November  of  1945?  A.     Yes,  sir. 

Q.  When  the  picket  line  was  placed  in  front  of 
the  plant?  A.     Yes,  sir. 

Q.  Did  you  go  through  the  picket  line,  or  were 
you  stopped?  A.     I  went  through. 

Q.  Did  you  go  through  on  the  20th,  or  was  it 
the  21st  that  you  went  through? 

A.     I  don't  remember  the  date,  sir. 

Q.  All  right.  The  day  tliat  the  other  people 
were  stopped,  did  you  go  through  and  work  ? 

A.     I  did. 

Q.     Did  you  continue  to  work? 

A.     Until  the  7th  of  December. 

Q.     Of  1945?  A.     Yes,  sir. 

Q.  At  the  time  you  were  employed,  did  you  sign 
a  clearance  for  the  AFL?  A.     I  did.  [224] 

Q.  Did  you  sign  a  voluntary  dues  deduction 
slip?  A.     I  don't  know 

Mr.  Jennings:  May  this  be  marked  as  Board's 
exhibit  next  in  order,  Mr.  Examiner? 

Trial  Examiner  Myers:     Board's  Ex]iil)it  No.  10. 
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(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  No.  10  for  iden- 
tification.) 

Mr.  Jennings:  I  might  state  that  this  is  merely 
a  form,  and  it  is  for  the  local  in  Stockton  rather 
than  Modesto.  If  I  can  get  a  form  which  was  used 
here,   I  would  prefer  it. 

Trial  Examiner  Myers:     Very  well. 

Q.  (By  Mr.  Jennings)  :  I  will  show  you  a 
form  of  authorization  for  dues  deduction  which  is 
marked  Board's  Exhibit  10.  Did  you  sign  one 
when  you  were  employed'? 

A.  I  did,  but  I  told  them  when  I  signed  it  I  did 
not  want  to.    It  was  under  protest. 

Q.     After  3^ou  signed  it,  did  you  revoke  it? 

A.     I   did. 

Q.     Who  told  you  that  you  had  to  sign  it? 

A.  I  cannot  tell  you  his  name.  It  was  the  Union 
representative  that  was  there  at  that  time. 

Q.     Did  you  pay  dues  to  the  AFL  Union? 

A.     I  did  not. 

Q.     At  the  Turlock  plant,  the  Hume  plant? 

A.     I  did  not. 

Q.     On  December  7th  were  you  working,  1945? 

A.     I  was. 

Q.     Where  were  you  working? 

A.  Well,  I  was  checking  cans  in  the  Canning 
Department. 

Q.     Was  that  your  regular  job?  A.     It  was. 
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Q.  Did  any  representative  of  the  Union  or  of 
the  Management  speak  to  you  about  joining  the 
Union  that  morning?  A.     Yes,  sir. 

Q.     Who  spoke  to  you? 

A.  Well,  it  was  the  same  representative.  I  can- 
not tell  you  the  name,  because  I  don't  know. 

Q.     Was  it  Mr.  Evans? 

A.  It  was  a  slim,  wavy-haired  fellow.  I  can't 
tell  you  any  of  their  names. 

Mr.  Tobriner:  We  will  stipulate  it  was  Mr. 
Robert  Evans. 

Q.  (By  Mr.  Jennings)  :  What  did  Mr.  Evans 
tell  you? 

A.  He  asked  me  why  I  had  not  joined  up,  or 
asked  me  if  I  belonged  to  the  AFL,  had  a  clearance 
slip,  and  I  told  him  no. 

Q.     What  did  he  say? 

A.  He  said,  "You  have  to  sign  up  with  us  or 
get  out." 

Trial  Examiner  Myers:  Where  did  this  conver- 
sation take  place?  [226] 

The  Witness :  Right  in  the  cannery  there  at  my 
post,  where  I  was  working. 

Q.  (By  Mr.  Jennings) :  Mr.  McVay,  when  you 
first  went  to  work  did  you  sign  a  slip  similar  to 
AFL  Exhibit  No.  1?  A.     Yes. 

Q.  When  you  went  to  work  did  you  give  that  to 
your  foreman?  A.     No. 

Q.     Did  he  ask  you  for  it? 

A.     I  don't  believe  he  did.    I  don't  remember. 
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Q.     Was  anyone  else  there  wlien  Mr.  Evans  was 
speaking  to  you? 

A.     Well,  my  foreman  was  there. 

Q.     What  was  his  name? 

A.     Verne  Gustaffsson. 

Q.  Was  anybody  else  there  besides  yourself, 
Mr.  Gustaffsson  and  Mr.  Evans? 

A.     Well,  not  at  first,  there  wasn't. 

Q.     Did  somebody  come  in  later? 

A.  Mr.  Hume — ^well,  his  last  name  was  "Art"; 
the  one  we  call  "Art." 

Q.     Mr.  Gallardo? 

A.     They  came  back  later. 

Q,  What  happened  when  Mr.  Hume  and  Mr. 
Gallardo  came  back?  [227] 

A.  Well,  the  Union  man  taken  them  to  one  side 
and  talked  to  them  a  few  minutes,  and  then  came 
back.  He  told  me  I  would  have  to  sign  u])  with 
him  or  quit  my  job. 

Trial  Examiner  Myers:     Who  said  that? 

The  Witness:     The  Union  representative. 

Q.  (By  Mr.  Jennings)  :  What  did  you  say  to 
That? 

A.     I  just  told  him  I  could  not  sign  up  with  him. 

Q.     Did  he  ask  you  to  pay  dues? 

A.     Yes,  sir. 

Trial  Examiner  Myers:  Was  that  Mr.  Evans, 
the  Union  representative? 

The   Witness:     Yes,   sir. 

Q.     (By  Mr.  Jennings):     Did  you  refuse? 

A.     I  did. 
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Q.     Then  what  happened? 

A.  Well,  he  said  I  would  have  to  quit  so  lie  told 
Verne  to  give  nie  my  time  card. 

Q.     Told  who? 

A.     This  Verne,  I  can't  speak  the  last  name. 

Q.     Gustaffsson  ? 

A.  Yes.  He  gave  me  my  card,  and  I  put  it  in 
the  box  and  went  on  out. 

Q.  Were  Mr.  Hume  and  Mr.  Gallardo  there  at 
the  time  this  happened? 

A.     No,  they  had  left. 

Q.  Did  either  Mr.  Hume  or  Mr.  Gallardo  say 
anything  to  you? 

A.  Mr.  Hume  told  me  that  I  might  just  as  well 
sign  up,  that  they  could  tie  up  the  whole  situation 
again  like  they  did  before,  stoj)  the  trucks  from 
delivering  spinach. 

Q.     Was  that  all  that  he  said? 

A.     Well,  I  think  so. 

Q.     Did  Mr.  Gallardo  say  anything  to  you? 

A.     No,  sir. 

Q.  Did  either  one  of  them  say  anything  to  Mr. 
Evans  in  your  presence?  A.     No. 

Q.  When  you  say  that  the  foreman  took  your 
card  out  of  the  rack,  what  did  he  do  with  it? 

A.  Well,  he  punched  my  time  out  on  it,  see? 
He  had  his  time  cards  in  Ins  pocket,  so  he  taken 
the  cards  and  ]Mmched  my  time  and  handed  it 
to  me. 

Q.     He  handed  it  to  you?  A.     Yes. 

Q.     What  did  he  tell  you  to  do  with  it? 
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A.     Well,  he  did  not  tell  me. 

Q.     What  did  you  do  with  it? 

A.  I  put  it  in  the  box  where  we  were  supposed 
to  drop  them. 

Q.  What  did  you  understand  Mr.  Gustaffsson 
intended  by  giving  you  your  card?  [229] 

A.  Well,  it  was  plain  enough.  He  punched  my 
time  for  quitting,  then,  at  that  time  of  the  morning. 

Q.     You  were  still  working? 

A.  About  10:00  o'clock,  and  he  punched  my 
tune  out  at  10:00  o'clock. 

Q.  Did  you  thereafter  get  your  closing  check 
from  the  Company?  A.     I  did. 

Q.  Your  final  check.  Have  you  w^orked  for 
them  since?  A.     I  have  not. 

Q.  At  that  time  were  you  living  in  a  company- 
owned  home?  A.     Yes,  sir. 

Q.  Was  any  effort  made  thereafter  to  evict  you 
from  that  home?  A.     Yes. 

Q.     How  shortly  thereafter? 

A.  Well,  I  got  the  first  notice  to  vacate  the  4th 
of  February. 

Q.  Have  you  ever  been  offered  your  job  at  the 
plant?  A.     No,  I  haven't. 

Mr.  Jennings :     That  is  all. 

Trial  Examiner  Myers:     Mr.  Agee? 

Cross-Examination 
By  Mr.  Agee: 

Q.     On  February  4th,  when  you  got  this  notice 
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to   vacate   the   comi^any   home,   were   you   working 

then'?  A.     No,  sir. 

Q.  Had  you  worked  between  December  7,  1945, 
and  the  time  of  receiving  this  notice  to  vacate  on 
February  4th  ?  A.     No,   sir. 

Q.  When  did  you  tirst  commence  to  work  after 
February  4th'? 

A.  Where  did  I  first  go  to  work  at  ?  At  Gaddis 
Service  in  Turlock. 

Q.     When  did  you  tirst  commence  working? 

A.  I  do  not  remember  the  date  exactly.  I  can 
tell  you  it  prett}^  close. 

(After  consulting  document)  It  was  around  the 
15th  of  January. 

Q.     Of  this  year,  of  course?  A.     Yes,  sir. 

Q.  At  the  time  that  you  started  to  work  at  the 
Gaddis  Service  Station,  were  you  living  in  the  com- 
pany home  at  that  time?  A.     Yes,  sir. 

Q.  It  was  some  two  or  three  weeks  after  you 
commenced  working  at  Gaddis  that  you  first  got  a 
notice  to  vacate  the  company  home,  is  that  right? 

A.  AVell,  it  was  the  1st  of  February  when  I  got 
the  notice. 

Q.  The  substance  of  what  Mr.  Hume  told  you 
was  that  what  he  was  trying  to  do  was  to  keep  the 
plant  in  operation,  is  that  correct? 

A.  Well,  probably  so.  However,  lie  gave  me  the 
impression  that  he  wanted  me  to  sign  up  with 
the  AFL. 

Q.     That  was  the — go  ahead.     Did  you  finish? 

A.     Yes,  sir. 
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Q.  That  was  the  one  conversation  that  yon  had 
with  Mr.  Hume  about  this,  and  then  in  that  conver- 
sation he  added  that  he  thought  that  unless  the  men 
did  sign  up,  that  the  AFL  would  stop  the  operation, 
as  they  had  done  before? 

A.  No,  sir.  That  was  not  what  he  said.  He 
said  that  he  thought  they  could.  He  did  not  say 
he  thought  they  would. 

Q.  Didn't  you  say — at  least,  my  notes  say  that 
Mr.  Hume  said  that  you  might  as  well  sign  up,  or 
they  would  stop  the  trucks  again,  like  they  did 
before?  A.     They  could  stop  the  trucks. 

Q.  You  understood  by  that,  that  he  was  re- 
ferring to  the  AFL,  did  you  not?  A.     Yes,  sir. 

Q.  You  have  stated,  then,  all  of  the  conversation 
that  you  had  with  Mr.  Hume  on  this  subject? 

A.  Well,  in  regard  to  the  cabin,  I  asked  him,  if 
I  would  go  ahead  working,  would  he  let  me  keep 
the  cabin,  live  in  it? 

He  said  he  would  guarantee  me  a  cabin,  and  I 
said,  "Well,  if  I  pay  you  rent  and  don't  sign  up 
with  them,  what  about  it?"  He  said,  ''You  will 
have  to  get  out."  [232] 

Q.  You  knew  and  understood  that  the  <?ompany 
houses  were  for  employees  working  for  the  com- 
pany, did  you  not?  A.     Yes,  sir. 

Q.  And  that  they  were  limited  in  number  ?  That 
is,  there  were  a  lot  of  peojDle  that  desired  those 
houses  to  live  in?    You  knew  that,  did  you  not? 

A.     Yes,  sir. 

Mr.  Agee:     That  is  all. 
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Mr.  Tobriner:     No  (luestions. 

Mr.  Edises:     No  questions. 

Trial  Examiner  Myers:  Did  yon  pay  any  rent 
while  you  lived  in  that  house? 

The  Witness:     No,  sir. 

Trial  Examiner  Myers:  Even  though  you  were 
working  for  the  company,  you  did  not  pay  any 
rent? 

The  Witness:     No,  sir. 

Trial  Examiner  Myers:     After  December  7th? 

The  Witness :  I  offered  to  pay  rent,  and  he  said 
he  did  not  want  rent. 

Trial   Examiner   Myers:     Are    there    any    other 
questions,  gentlemen? 
(No  response.) 

Trial  Examiner  Myers:  You  are  excused,  Mr. 
McVay.     Thank  you. 

(Witness  excused.) 

Mr.  Jennings:     Mr.  Miller. 


ARCHIE  MILLER 
a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  INIyers :     What  is  your  name,  sir  ? 
The  Witness:     Archie  Miller. 
Trial  Examiner  Myers:     How  do  you  spell  your 
last  name? 
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The  Witness:     M-i-1-l-e-r. 

Trial  Examiner  Myers:  Where  do  you  live,  Mr. 
Miller'? 

The  Witness:  I  live  in  Mr.  Hume's  cabin, 
Cabin  36. 

Trial  Examiner  Myers:     You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Jemiings. 

Q.  (By  Mr.  Jennings)  :  Mr.  Miller,  where  are 
you  employed? 

A.     Hume's  cannery,  in  the  warehouse. 

Q.  Are  you  a  regular  worker  or  a  seasonal 
worker  ? 

A.  Well,  I  worked  there  in  '42,  through  peaches. 
Then  I  worked  there  through  peaches  and  spinach 
last  year,  in  '45. 

Q.  At  the  present  time  are  you  a  regular  woi'ker 
or  a  seasonal  worker? 

A.     Well,  I  hope  I  am  a  regular  worker. 

Q.  Have  you  worked  in  the  warehouse  all  the 
time?  A.     Yes,  sir. 

Q.  Were  you  at  work  on  the  20th  and  21st  of 
November,  1945? 

A.     Yes,  sir,  up  until  that  time. 

Q.  Were  you  off  part  of  that  time  because  of  an 
injury  to  your  hand?  A.     Yes,  sir. 

Q.  Approximately  when  did  you  injure  your 
hand? 

A.     Well,  it  was  some  time  in  November. 

Q.     The  early  part  of  November?  A.     Yes. 
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Q.  When  was  vonr  hand  well  enough  so  that  you 
could  work  again  'F  A.     The  15th  of  Decemher. 

Q.     1945?  A.     Yes. 

Q.  Did  you  go  down  to  the  plant  on  the  morning 
of  November  21st,  when  all  of  the  regular  workers 
tried  to  go  in"?  Do  you  remember  the  morning  you 
were  stopped?  A.     Yes,  I  was  there. 

Q.  Did  you  try  to  go  inside  the  plant,  or  did  you 
just  remain  outside? 

A.     Well,  I  just  remained  outside. 

Q.  Did  you  hear  Mr.  Fordham  speak  to  the 
employees'?  A.     No,  sir,  I  did  not. 

Q.  Did  any  representative  of  the  company  tell 
you  that  you  had  to  pay  dues  in  the  AFL  in  order 
to   work  ? 

A.     Well,  they  didn't  tell  anyone  that.  [235] 

Q.  Were  you  present  in  front  of  the  boiler  room 
on  November  20th,  when  Mr.  Heagle  read  a  list  of 
names'?  A.     Yes,  sir. 

Q.  I  will  show  you  Board's  Exhibit  9,  which  has 
a  list  of  names  in  it.  Among  those  names  is  the 
name  of  Archie  Miller. 

A.  Yes,  mine  was  the  fifth  from  the  top  at  that 
time. 

Q.     Did  you  see  that  list?  A.     Yes,  sir. 

Q.     Did  you  hear  Mr.  Heagle  read  it? 

A.     Mr.  Hmne  read  it  at  the  time. 

Q.     Mr.    Hume    read    it?  A.     Yes. 

Q.  Did  Mr.  Hume  make  any  statements  to  the 
employees  ? 
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A.  Well,  the  only  thing  that  he  said  at  the 
present  time  was  that  we  would  have  to  stay  out 
until  it  was  settled. 

Trial  Examiner  Myers:  What  was  that  last 
answer  ? 

(The  answer  was  read.) 

Q.  (By  Mr.  Jennings)  :  Did  you  try  to  go  back 
to  work  after  your  hand  was  better,  Mr.  Miller? 

A.     Well,  in  a  way  I  didn't. 

Q.  Did  you  speak  to  any  representative  of  the 
comjDany?  A.     Yes,  sir. 

Q.     Whom  did  you  talk  to? 

A.  I  talked  to  Tom  there.  I  saw  him  down  on 
the  street. 

Q.     Mr.   Birchall?  A.     Yes. 

Q.     Approximately  when  was  that? 

A.  Well,  I  think  it  was  about  the  12th  or  the 
13th.  It  was  just  a  day  or  two  before  I  got  my 
arm  released. 

Q.     Did  you  ask  him  about  going  back  to  work? 

A.  Well,  he  asked  me  if  I  was  on  that  CIO  list. 
I  told  him  I  didn't  know  for  sure  whether  I  was  still 
on  it  or  not,  so  he  went  in  the  office  and  looked  it 
up,  and  I  were. 

Q.     You  were  on  the  list?  A.     Yes. 

Q.  Did  you  understand  from  that  that  you  could 
or  that  you  could  not  work?  A.     Well 

Mr.  Tobriner:  Objected  to.  We  have  enough 
in  here  without  going  into  that. 

Trial  Examiner  Myers:     Sustain  the  objection. 
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Q.  (By  Mr.  Jennings)  :  AVhat  else  did  you  say 
and  what  else  did  Mr.  Birehall  say? 

A.  Well,  that  is  all  that  was  said  about  it.  That 
is  the  onl,v  time  I  went  there. 

Q.     What  was  the  purpose  of  your  going  there? 

A.    Well 

Q.  AVhy  did  you  go  back  and  talk  to  Mr. 
Birehall? 

A.  Well,  I  wanted  to  work.  That  was  the  only 
thing  I  wanted  to  do.  [237] 

Q.     And  you  were  not  put  to  work  at  that  time? 

A.     No. 

Q.     What  did  you  do  after  that? 

A.     I  went  ])ack  to  New  Mexico. 

Q.     How  long  were  you  there? 

A.  I  was  there — I  arrived  back  here  the  1st  day 
of  March. 

Q.     The  1st  of  March?  A.     The  first  day. 

Q.  Then  after  you  got  back  here,  did  you  apply 
for  work  again?  A.     Yes,  sir. 

Q.     Were  you  re-employed?  A.     Yes,  sir. 

Q.     On  what  date? 

A.  I  believe  it  was  the  7th  or  8th.  I  wouldn't 
be  for  sure. 

Q.  Right  after  you  got  back  here,  you  were  re- 
employed ?  A.     Yes. 

Trial  Examiner  Myers :     The  7th  or  8th  of  what  ? 

The  Witness:     Of  March. 
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Q.  (By  Mr.  Jennings)  :  Were  you  working  in 
August  of  1945,  Mr.  Miller?  A.     Yes,  sir. 

Q.  Do  you  recall  at  that  time  having  been  re- 
quested to  sign  a  clearance  slip  similar  to  AFL 
Exhibit  1?  A.     I  have  one. 

Q.  Did  you  secure  that  clearance  slip  at  that 
time  ? 

A.  Yes.  I  had  to  have  that  before  I  could  go 
to  work. 

Q.  May  we  see  it,  so  that  we  can  see  the  date 
on  it?  A.     I  may  have  lost  it. 

(After  examining  documents.)  I  do  not  think  I 
have  it. 

Q.     Did  you  secure  one  in  1945? 

A.     Yes,  sir. 

Q.     Before  you  went  to  work  ?  A.     Yes,  sir. 

Q.  Do  you  recall  having  signed  another  one  in 
August  of  1945? 

A.     That  was  the  only  one  I  signed. 

Q.     You  just  signed  the  one?  A.     Yes,  sir. 

Q.  Were  you  ever  required  to  sign  the  dues  de- 
duction card  similar  to  this  slip  here,  which  is 
Board's  Exhibit  10  for  identification? 

A.     No,  sir. 

Q.  When  did  you  go  to  work  in  1945,  by  the 
way? 

A.  Some  time  in  July.  I  went  to  work  when 
they  started  peaches,  the  first  day  that  they  started 
peaches. 
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Q.  Did  you  ever  sign  up  in  the  PTA-CIO,  sign 
a  pledge  card?  A.     No,  sir. 

Q.  I  don't  mean  join,  but  did  you  sign  a  little 
card  designating  the  FTA-CIO  ?  A.     Yes,  sir. 

O.     When  was  that?  [239] 

A.  I  don't  know.  When  I  fii'st  started.  I  was 
with  the  rest  of  the  bunch  back  there  in  the  ware- 
house.   I  don't  know  what  date. 

^Ir.  Jennings :     That  is  all. 

Trial  Examiner  Myers:     Cross-examination? 

Mr.  Agee:     No  questions. 

Cross-Examination 
By  Mr.  Tobriner: 

Q.  Mr.  Miller,  going  back  to  November  21st, 
when  you  saw  what  happened,  could  you  describe 
for  us  briefly  what  the  entrance  to  the  plant  is, 
how  big  it  is,  the  gate  you  go  through  or  the  door 
you  go  through? 

A.  Well,  I  don't  know.  There  are  several  doors 
to  go  in. 

Q.  The  door  these  people  were  going  to,  or 
through  which  they  customarily  went? 

A.  Well,  the  one  that  they  go  through  at  the 
front  is  pretty  wide. 

Q.     How  about  the  inside  door? 

A.     Well,  it  is  too,  at  the  front. 

Q.  At  what  door  or  near  what  door  were  you 
standing  when  you  observed  what  happened  on  No- 
vember 21st,  the  inside  or  the  outside  door? 

A.     Well,  I  was  standing  on  the  outside.  At  that 
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time  I  had  my  arm  in  a  sling,  and  I  did  not  have 
any  business  in  there,  because  I  could  not  work  on 
the  inside. 

Q.  Do  you  know  about  how  many  people  were 
there  at  that  door?  A.     No,  sir,  I  do  not. 

Q.     Were  there  any  AFL  people  there  ? 

A.     Yes,  sir. 

Q.     About  how  many? 

A.  Well,  I  don't  know.  There  was  a  pretty  good 
crowd  there.    It  would  be  pretty  hard  to  judge. 

Q.  Did  you  see  at  any  time  any  liking  of  arms 
so  that  people  could  not  get  by  the  door? 

A.  No.  I  wasn't  there  all  the  time,  so  I  did  not 
see  any  of  that  at  the  front  gate. 

Q.  You  did  not  see  any  such  linking  of  arms  on 
November  21st? 

A.  No,  sir,  I  did  not.  I  might  not  have  been 
there  right  at  that  time. 

Q.     You  were  there  how  long? 

A.  Because  I  work  in  the  warehouse,  you  know, 
and  I  am  not  up  at  the  front  very  often. 

Q.  How  long  were  you  at  this  gate  on  Novem- 
ber 21st. 

A.  Well,  I  wasn't  there  but  just  a  few  minutes, 
and  then  I  went  liack  to  the  boiler  room,  and  then 
from  there  I  went  back  to  the  warehouse  door. 

Q.  Did  you  see  anybody  prevented  from  getting 
into  the  plant,  by  physical  force,  that  is? 

A.  I  did  not,  back  in  the  warehouse.  I  went  on 
back  there. 

Q.     You  did  not  see  anybody  at  the  gate  pre- 
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vented  by  physical  force  from  getting  through,  did 

you?  A.     Not  the  few  minutes  I  was  there. 

Q.     You  were  there  about  what  time?    (an  you 
place  it,  approximately? 

A.     Well,  I  don't  remember  now. 

Q.     Was  it  around  8:00  o'clock,  9:00  o'clock? 

A.     It  was  after  8:00. 

Q.     Pardon  me?  A.     It  was  after  8:00. 

Q.     Was  it  the  usual  time  for  j^eople  to  go  in? 

A.     Well,  I  think  at  that  time  they  went  to  work 
at  8:00.   I  know  we  were  in  the  back. 

Q.     Were  the  i)eop]e   going  in  at  that   time  to 
work  ? 

A.     Well,  some  of  them  were  already  in ;  some 
of  them  wasn't. 

Q.     Some  were  already  in? 

A.     Yes.     Some   was   held   up;    some    wasn't.     I 
don't  know  why.    It  wasn't  any  of  my  business. 

Q.     You  did  not  see  anybody  prevented  by  physi- 
cal force  from  going  in?  A.     No,  I  didn't. 

Mr.  Tobriner:      Thank  you.  [212] 

Trial    Examiner    Myers:     Any    other    questions, 
gentlemen  ? 

Mr.  Agee:     No  questions. 

Ti'ial  Examiner  Myers:     You  are  excused,   Mr. 
Miller.   Thank  you. 

(Witness  excused.) 

Trial  Examiner  Myers:     Will  you  call  youT-  next 
witness,  please? 

Mr.  Jennings:     Mr.  Bobb,  please. 
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JASPER  J.  BOBB 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers :     What  is  youi'  name,  sir  ? 

The  Witness:     Jasper  J.  Bobb. 

Trial  Examiner  Myers:  Will  you  spell  your  en- 
tire name  for  the  record? 

The  Witness:  J-a-s-p-e-r  J.  B-o-b-b,  I  just 
usually  use  the  initials. 

Trial  Examiner  Myers:  Where  do  you  live,  Mr. 
Bobb? 

The  Witness:     I  live  at  115  Eye  Street. 

Trial  Examiner  Myers:     Modesto? 

The  Witness:     Turlock. 

Trial  Examiner  Myers:     You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Jemiings. 

Q.  (By  Mr.  Jennings) :  By  whom  are  you  em- 
ployed, Mr.  Bobb?  A.     Mr.  Hume. 

Q.     G.  W.  Hume  Company? 

A.     That  is  right. 

Q.  How  long  have  you  been  employed  by  that 
company  ? 

A.  Well,  as  near  as  I  know,  I  worked  there  since 
about  '30  or  '31. 

Q.     About  15  years?  A.     15. 

Q.  Are  you  a  regular  worker  or  a  seasonal 
worker  ? 

A.     Have  been  in  the  last  6  or  8  vears. 
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Q.     You  have  been  regular  the  last  6  or  8  years? 

A.     Yes. 

Q.  When  you  went  to  work  in  1945,  did  you  sign 
a  clearance  slip  from  the  AFL  Union? 

A.     Yes.   That  was  before  peaches. 

Q.  During  the  year  1945,  did  you  sign  more 
than  one  or  just  one? 

A.     I  think  I  only  signed  the  one. 

Q.  When  you  say  "before  peaches,"  was  that  in 
the  early  part  of  August  of  1945  ? 

A.     Early  part  of  August. 

Q.  Did  you  sign  any  agreement  for  the  check-off 
of  your  dues?  A.     I  think  I  did.  [244] 

Q.  Do  you  remember  about  when  you  signed 
that? 

A.     I  think  maybe  at  the  same  time. 

Q.     Did  you  thereafter  sign  a  revocation  of  it? 

A.     I  did. 

Q.     How  long  afterwards? 

A.     Oh,  it  might  have  been  several  days;  a  week. 

Q.     Were  you  working  in  November  of  1945? 

A.     Yes,  I  was. 

Q.  There  has  been  testimony  here  that  on  the 
20th  of  November,  employees  were  stopped  by  a 
picket  line,  that  on  the  21st  there  was  some  diffi- 
culty in  front  of  the  plant.  Were  you  working  at 
or  about  that  time?  A.     I  was. 

Q.  Prior  to  those  events,  had  you  had  any  dis- 
cussion with  any  representative  of  management  with 
regard  to  i)ayment  of  dues  to  the  AFL? 

A.     No,  I  hadn't. 
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O.     Did  you  have  any  discussion  or  conversation  % 

Trial  Examiner  Myers:  Do  not  use  the  word 
"discussion.'' 

Q.  (By  Mr.  Jennings)  :  Did  you  have  any  con- 
versation with  Mr.  Gallardo  with  regard  to  paying 
dues  to  the  AFL?  A.     Yes,  I  did. 

Q.     About  when  did  that  conversation  take  place  % 

A.  I  don't  know.  Aroimd  the  19th  of  November, 
I  think. 

Q.     Where  did  it  take  place? 

A.     In  the  cook  room. 

Q.     Were  you  working?  A.     I  was. 

Q.     Who  else  was  there  at  that  time? 

A.  I  think  Mr.  Neal  was  there.  I  don't  know 
whether  he  was  present  right  at  that  time. 

Q.     Neal  Watts?  A.     Yes. 

Q.     What  did  Mr.  Gallardo  say? 

A.  He  told  me  I  would  have  to  go  up  and  clear 
with  the  Union,  settle  with  the  Union,  and  I  told 
him  I  did  not  want  to. 

Q.     What  else  did  he  say,  if  anything? 

A.     Well,  he  said,  "That  is  up  to  you." 

Q.  Did  he  tell  you  what  you  had  to  do  in  order 
to  settle  with  the  Union? 

A.     Sign  a  clearance  slip,  I  suppose. 

Q.     Did  he  tell  you  what  you  had  to  do? 

A.     No,  he  did  not. 

Q.     Did  you  go  to  work  on  November  20th? 

A.    Yes. 

Q.  Wliat  time  of  the  morning  did  you  go  to 
work  ? 
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A.     I  believe  we  went  to  work  at  8:00  o'clock. 

Q.     Did  you  get  inside  the  plant  on  that  morning  ? 

A.     Yes.  [246] 

Q.  During  the  morning  did  any  representative 
of  management  come  in  and  talk  to  you  about 
whether  or  not  you  were  going  to  remain  working? 

A.     Yes,  I  believe  he  did. 

Q.     Who  came  in? 

A.  It  seems  to  me  that  there  was — well,  I  don't 
laiow.  There  were  several  of  them  come  along  and 
said  we  were  going  to  have  to  get  out  because  our 
names  were  on  the  list,  ])ut  I  do  not  just  remember 
if  it  was  any  officials  of  the  camiery.  I  am  pretty 
sure  it  was  not. 

Q.  Was  that  statement  made  to  you  and  Mr. 
Watts  both? 

A.  It  was  made  to  me.  I  don't  know  a1)out  Mr. 
Watts. 

Q.  Do  you  know  whether  Mr.  Gallardo,  Mr. 
Fordham,  Mr.  Birchall,  or  Mr.  Hume  told  3^ou 
that? 

A.  I  think  it  was  Mr.  Gallardo  that  told  me  to 
go  see  somebody  in  the  boiler  room,  or  go  see  if 
my  name  wasn't  on  there.  He  said  that  he  thought 
wo  would  all  have  to  go  out  that  had  their  names 
on  the  list. 

Trial  Examiner  Myers:  Talk  up  a  little  louder, 
please. 

Q.  Did  you  go  down  in  front  of  the  boiler  room 
then? 

A.     No,  1  didn't.    I  kept  working,  but  some  of 
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the  others  went  down  and  came  back  and  said  we 

would  have  to  go  out. 

Q.  Did  they  tell  you  that  your  name  was  on  the 
list?  A.     Yes. 

Q.     How  long  did  you  continue  to  woi'k  ?  [247] 

A.  Oh,  we  worked  about  two  hours,  I  believe, 
that  morning. 

Q.     Then  what  happened*? 

A.  Well,  they  all  began  picking  up  their  tools, 
and  things,  and  walking  out,  so  I  went  out  with  the 
rest  of  them. 

Q.     Did  you  ever  see  the  list  of  names'? 

A.     No,  I  did  not  see  the  list. 

Q.  Showing  you  Board's  Exhibit  9,  there  is  a 
name  there,  "G.  J.  Bobb."    Is  that  yours? 

A.     It  should  have  been  ''J.  J." 

Q.  On  the  morning  of  November  21st,  did  you 
go  back  to  work? 

A.  We  went  back  there  about  7:30  or  8:00 
o'clock. 

Q.     Did  you  try  to  get  inside  the  plant? 

A.     Yes. 

Q.     Did  you  get  inside? 

A.     Just  got  up  on  the  porch. 

Q.     What  happened  then? 

A.  Well,  they  formed  a  line  across  the  door  en- 
trance going  in,  the  main  door. 

Q.     Who  formed  a  line?  A.     AFL. 

Q.     Were  you  stopped,  then,  from  going  in? 

A.     Yes. 

Q.     How  long  did  you  remain  there? 
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A.  Oh,  I  don't  laiow.  There  was  a  lot  of  pushing 
and  shoving  around  there,  and  I  could  not  say  just 
how  long  it  was,  but  it  was  not  long. 

Q.  During  the  time  you  were  there,  did  you  hear 
any  company  official  talking  to  the  employees? 

A.     Yes,  I  did.   Mr.  Fordham  came  up  there. 

Q.     Did  you  hear  what  he  said? 

A.  He  said,  "What  are  you  fellows  doing  here?" 
And  we  told  him  we  were  reporting  to  work,  and  he 
said,  "You  fellows  are  fired.  Get  out  of  my  place. 
Get  off  the  place." 

Q.     Is  that  all  that  happened? 

A.     Yes.   We  went  out  then. 

Q.  Did  you  ever  sign  a  pledge  card  in  the  FTA- 
CIO?  A.     I  did. 

Q.     When  was  that? 

A.  Some  time  during  peaches.  I  don't  just  re- 
member when. 

Q.     That  would  be  some  time  in  August? 

A.     August. 

Trial  Examiner  Myers :     '45  ? 

The  Witness:     '45. 

Q.     Do  you  wear  a  CIO  button  at  work? 

A.     I  did  at  that  time. 

Q.  From  what  time  on?  When  did  you  wear 
that  button? 

A.  After  that,  I  guess  it  was.  Well,  after  I 
signed  up  with  them. 

Q.     After  you  were  returned — strike  that. 

Were  you  ever  offered  reinstatement  to  your  job? 

A.     Yes,  I  was.  [249] 
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Q.     When  did  you  go  back  to  work? 

A.     It  was  on  the  7th. 

Q.     February  7th,  1946?  A.     Yes. 

Q.  After  you  returned  to  work,  did  anybody  ap- 
proach you  at  the  plant  to  join  the  AFL  Union? 

A.     Yes,  tliey  did. 

Q.     Were  you  working  at  the  time? 

A.     No,  I  don't  believe  they  did  at  that  time. 

Q.  Since  you  have  returned,  has  anybody  talked 
to  you  about  it? 

A.     Yes,  they  have  now,  since  spinach. 

Q.     That  is  smce  about  the  25th  of  March? 

A.     Yes. 

Q.     Who  talked  to  you? 

A.  I  don't  know.  It  was  a  slender,  dark-haired 
fellow. 

Q.     Were  you  working  at  the  time? 

A.     Yes. 

Q.  On  how  many  diiferent  occasions  did  he  talk 
to  you? 

A.  He  did  not  talk  to  me.  He  just  asked  me  if 
I  had  signed  up.  We  didn't  hold  no  conversation. 
I  was  working  at  the  time,  running  a  seamer,  and 
he  just  asked  me  if  I  signed  up,  and  I  told  him  no. 

Trial  Examiner  Myers:  Was  he  connected  with 
the  company? 

The  Witness:     With  the  Union. 

Trial  Examiner  Myers:     AVhat  Union? 

The  Witness:     AFL. 
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Q.  (By  Mr.  Jennings)  :  Did  he  say  anything 
to  that? 

A.  Well,  he  said,  "You  will  be  sorry,"  when  I 
said  I  would  not  sign. 

Q.     Is  that  all  he  said? 

A.     That  is  all  he  said. 

Mr.  Jennings:     That  is  all. 

Mr.  Agee:     I  have  no  questions. 

Trial  Examiner  Myers:  Any  questions,  Mr. 
Tobriner  ? 

Cross-Examination 

By  Mr.  Tobriner: 

Q.  Mr.  Bobb,  you  said  that  you  revoked  the 
dues  deduction  slip,  I  thinli  you  signed  in  '45,  is 
that  right?  A.     Yes. 

Q.  When  you  revoked  it,  you  were  working, 
were  you  not?  A.     Yes. 

Q.     You  were  on  the  premises?  A.     Yes. 

Q.  At  that  time  you  spoke  to  a  representative 
of  the  CIO-FTA,  did  you  not?  A.     Yes. 

Q.     This  FTA  representative  asked  you  or  sug- 
gested to  you  to  revoke  the  dues  deduction  slip? 
A.     Yes.  [251] 

Q.  And  that  was  on  the  premises  of  the  Com- 
pany? A.     I  believe  so. 

Q.  On  November  20th  you  said  lots  of  peojjle 
started  walking  out.    Why  was  that? 

A.  That  was  when  we  was  asked  to  quit  until 
the  thing  was  settled. 
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Q.  Some  people  walked  out  whose  names  were 
not  read  off  the  list,  is  that  right? 

A.     Not  that  I  know. 

Q.  You  don't  know  whether  they  all  were  on 
the  list  or  whether  they  were  not  on  the  list,  is 
that  right? 

Trial  Examiner  Myers:  He  said  he  did  not  see 
the  list. 

The  Witness:     That  is  right. 

Mr.  Tobriner:  He  did  not  see  the  list.  That  is 
all. 

Trial  Examiner  Myers :  Who  was  this  CIO  rep- 
resentative that  talked  to  you  about  the  revocation 
of  the  dues  check-off? 

The  Witness:     Ii^^m  Heagle? 

Trial  Examiner  Myers:     Who? 

The  Witness:     Irwin  Heagle. 

Trial  Examiner  Myers:  Is  he  an  employee  of 
the  company? 

The  Witness:     Engineer,  I  think. 

Trial  Examiner  Myers:     Any  other  questions? 

Mr.  Tobriner:     Just  one  question,  if  I  may. 

Q.  (By  Mr.  Tobriner) :  That  slip  that  you 
signed  was  a  printed  one  to  revoke  the  dues  de- 
ductions ? 

[Answer  not  shown.] 

Mr.  Tobriner:     That  is  all. 

Q.  (By  Mr.  Agee)  :  Mr.  Bobb,  had  you  been 
a  member  of  Local  22382? 

A.     I  had  been,  yes. 
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Q.  Aiid  you  were  working  there  at  the  Hume 
Company  plant  in  1940,  were  you?  A.     Yes. 

Q.  And  had  worked  there  of  course  continuously 
every  year  since?  A.     Yes. 

Q.  You  knew,  did  you  not,  that  throughout  those 
years  the  Hume  Company  had  signed  an  agreement 
with  the  Local  to  which  you  were  then  affiliated? 

A.     Which  I  was  then,  yes. 

Q.  And  you  knew,  of  course,  that  your  Local 
was  chartered  hy  the  AFL,  did  you  not? 

A.    Yes. 

Q.  So  that  at  the  time  these  events  occurred  in 
1945,  that  you  testified  to,  you  knew  that  the  Hume 
Company  had  a  contract  with  the  AFL  ? 

A.     I  never  saw  the  contract. 

Q.  But  it  was  a  matter  of  common  knowledge 
among  you  and  the  rest  of  the  workers  that  the  com- 
pany had  such    a  contract,  was  it  not?  [253] 

A.     I  suppose. 

Q.  And  you  knew  that  that  contract  required 
membership  in  the  AFL  in  order  to  remain  em- 
ployed there? 

Mr.  Edises:  Objected  to  as  an  incorrect  state- 
ment of  the  facts,  of  the  records. 

Mr.  Agee:  I  will  withdraw  the  question  and 
ask  you  this: 

Q.  (By  Mr.  Agee)  :  Commencing  with  the  year 
1940,  and  going  through  the  years  1941,  '42  and  '43, 
you  knew  that  whenever  an  employee  faiied  to 
maintain  good  standing  in  tlie  AFL  Union,  tliat 
he  was  let  go  by  the  Comi)any,  did  you  not? 
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Mr.  Edises:  I  want  to  object  to  that.  Presum- 
ably it  is  intended  to  be  based  on  something  in  the 
record.    The  record  does  not  indicate. 

Trial  Examiner  Myers:  I  will  overrule  the  ob- 
jection.  AVhat  was  the  question? 

(The  question  was  read.) 

A.     I  presume  so. 

Mr.  Edises:  I  will  ask  that  the  answer  be 
stricken.  The  answei'  shows  that  the  witness  had 
no  personal  knowledge  of  any  such  thing. 

Trial  Examiner  Myers:  Overruled.  Motion  de- 
nied. 

Q.  (By  Mr.  Agee)  :  During  the  year  1944,  were 
you  acquainted  with  Mr.  Tomson,  who  was  then 
the  Business  Agent  for  your  Local,  was  he  not? 

A.     Yes. 

Q.  During  that  year  did  you  see  Mr.  Tomson  on 
the  premises  of  the  Hume  Company  plant  at  a 
time  when  the  plant  was  in  operation? 

A.     He  may  have  been  there  a  time  or  two,  yes. 

Q.  Did  you  ever  notice,  during  the  years  from 
1940  to  1944,  inclusive,  any  employee  working  there 
at  the  Hume  Company  plant  that  continued  to  work 
without  maintaining  good  standing  with  the  AFL 
Union?  A.     I  did  not  personally,  no. 

Q.  Is  it  a  fact  that  all  of  the  employees  that 
were  there  working  with  you  that  you  knew  about, 
did,  during  those  years,  maintain  good  standing 
with  the  Union?  A.     Yes. 

Mr.  Agee:     That  is  all. 
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Trial  Examiner  Myers:  Any  other  questions, 
gentlemen  ? 

Mr.  Jennings :     Nothing  further. 

Trial  Examiner  Myers:  You  are  excused,  sir. 
Thank  you  very  much. 

(Witness  excused.) 

Trial  Examiner  Myers:  We  will  take  a  short 
recess.  [255] 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
ceed? 

Mr.  Jennings:     Ready,  Mr.  Examiner. 

Trial  Examiner  Myers:  Will  you  call  your  next 
witness,  please? 

Mr.  Jennings:     Mr.  Frazier,  please. 


HUSTON  F.  FRAZIER 

a  witness  called  by  and  on  ])elia]f  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 

Trial  Examiner  Myers:  What  is  your  name 
please? 

The  Witness:  Frazier;  H.  F.  Frazier,  Huston 
F.  Frazier. 
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Trial  Examiner  Myers:  How  do  you  spell  your 
last  name? 

The  Witness:     F-r-a-z-i-e-r. 

Trial  Examiner  Myers:  Where  do  you  live,  Mr. 
Frazier  % 

The  Witness:     Turlock. 

Trial  Examiner  Myers:  You  may  be  seated,  sir. 
You  may  proceed,  Mr.  Jennings. 

Q.  (By  Mr.  Jennings)  :  Mr.  Frazier,  where  are 
you  employed?  A.     In  Hume's  Cannery. 

Q.     In  what  capacity?    What  is  your  job? 

A.  Well,  most  anything,  now.  I  work  at  any- 
thing I  have  to  do. 

Q.  Are  you  a  regular  worker  or  a  seasonal 
worker?  [256] 

A.     Year  round  worker. 

Q.     How  long  have  you  been  employed? 

A.     It  will  soon  be  three  years. 

Q.  In  1945,  were  you  required  to  sign  a  clearance 
in  the  AFL?    I  will  show  you  this 

Mr.  Agee:  Pardon  me.  Would  it  not  be  better 
to  ask  him  if  he  did  sign  a  clearance? 

Mr.  Jennings:     All  right. 

Q.  (By  Mr.  Jennings) :  Did  you  sign  a  clear- 
ance in  the  AFL  in  1945?  I  will  show  you  one  of 
these  little  clearance  slips.  Did  you  get  one  of 
those  ? 

A.     In  1945  I  belonged  to  the  AFL. 

Q.  When  you  came  to  work  in  1945,  did  you  get 
a  clearance?  A.     Sure. 
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Q.  Calling  your  attention  to  the  20th  of  Novem- 
ber, 1945,  do  you  recall  being  told  on  the  morning 
of  that  day  that  you  were  laid  iff"? 

A.  Well,  I  never  knew  the  date,  but  I  know  I 
was  told  to  lay  off. 

Q.     Who  told  you  thaf? 

A.     Mr.  Hume  told  me. 

Q.     Where  were  you  working  at  the  time? 

A.     In  the  warehouse.   [257] 

Q.     What  did  Mr.  Hume  say? 

A.  AVell,  he  just  said  that  we  was  laid  off.  That 
w^as  all. 

Q.     Who  was  laid  off? 

A.     The  whole  bunch. 

Q.     Did  he  tell  you  why  you  were  laid  off? 

A.  Because  we  wouldn't — no,  he  did  not  say 
why. 

Q.     What  did  he  say? 

A.  Well,  he  told  us  that  we  was  going  to  have 
to  be  temporarily  laid  off. 

Q.     Temporarily  laid  off  until  when? 

A.     He  did  not  say. 

Q.  What  did  you  do  after  Mr.  Hume  told  you 
you  w^ere  temporarily  laid  off? 

A.  We  just  went  out  on  the  sidewalk,  and  in  a 
little  bit,  why,  we  went  back  to  work,  all  that  wanted 
to  work. 

Q.     Pardon  me? 

A.  We  just  was  out  on  the  front  of  the  building 
there,  and  stood  around  there  for  a  while,  and  Mr. 
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Granberg  come  by,  and  he  said,  "All  yon  boys  that 

want  to  go  to  work,  go  on  back  and  go  to  work." 

Q.     Did  you  go  to  work?  A.     Sure. 

Q.  Did  yon  sign  any  clearance  in  the  AFL  l)e- 
f ore  you  went  back  to  work '?  A.     No.  [258] 

Q.     Did  you  go  to  work  the  next  day,  the  21st  I 

A.  We  went  to  work  the  same  day  we  was  laid 
off. 

Q.  Did  3'ou  go  back  the  following  day  to  go  to 
work  %  A.     Yes. 

Q.     Did  you  succeeed  in  getting  inside  the  plant? 

A.     We  did  not  succeed  in  working,  no. 

Q.  Did  you  gather  there  in  front  of  Mr.  Ford- 
ham's  office?  A.     That  is  right. 

Q.  Did  Mr.  Fordham  come  out  and  talk  to 
the  emj)loyees'?  A.     He  did. 

Q.     What  did  he  say? 

A.  Well,  he  said  to  get  out  and  stay  out.  One  of 
them  asked  him  if  that  meant  we  was  fired,  and  he 
said,  "Yes,  I  mean  you  are  fired." 

Q.     Wliat  did  you  do  then? 

A.    Went  home. 

Q.  Did  you  work  after  that  until  about  the  7th 
of  February  of  1946? 

A.     Not  until  he  called  us  back,  no. 
Q.     You  returned  to  work  on  February  7th,  1946? 
A.     Well,  I  don't  know  what  date  it  was.    It  was 
about  that  time,  though. 

Q.    Have  you  worked  since?  A.     I  have. 
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Q.  Since  von  went  back,  have  yon  been  [259] 
approached  to  join  the  AFL?  A.     Yes,  sir. 

Q.     By  whom. 

A.     By  the  representatives. 

Q.     Was  that  during  working  hours? 

A.     That  is  right. 

Q.     Did  you  join? 

A.  I  did,  the  last — it  was  al^out  two  weeks  ago, 
I  guess.    I  was  told  I  had  to  join  or  not  work. 

Q.     Who  told  you  that? 

A.     The  representative  of  the  AFL. 

Trial  Examiner  Myers:     Do  you  know  his  name? 

The  Witness:     No,  I  do  not. 

Trial  Examiner  Myers :     ^Aliat  does  he  look  like  ? 

The  Witness :  Yes,  I  did  know  his  name.  It  w^as 
Evans. 

Trial  Examiner  Myers:     Evans? 

The  Witness:  That  is  correct.  T  have  got  the 
clearance  slip  in  my  pocket. 

Q.  (By  Mr.  Jennings)  :  You  got  a  new  clear- 
ance slip  this  year?  A.     I  did. 

Q.  Did  you  pay  dues  in  the  AFL  in  1945,  after 
June?  A.     I  did  not. 

Mr.  Jennings:     That  is  all. 

Trial  Examiner  Myers:     Mr.  Agee? 

Mr.  Agee:     No  questions.  [260] 

Trial  Examiner  Myers:     Mr.  Tobriner? 

Mr.   Tobriner:     No  questions. 

Trial    Examiner   Myers:     You   are   excused,   sir. 

(Witness  excused.) 
Thank  vou  verv  much. 
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Trial  Examiner  Myers :  Will  you  call  your  next 
witness,  please? 

Mr.  Jennings :  I  should  like  to  offer  this  stipula- 
tion, Mr.  Examiner,  that  the  individuals  I  shall 
name,  if  they  were  called  as  witnesses  in  this  pro- 
ceeding, each  of  them  would  testify  as  follow^s: 

That  he  is  employed 

Mr.  Agee:     Who  are  the  witnesses'? 

Mr.  Jennings:  I  have  them  here.  Do  you  want 
to  look  at  the  names  first? 

Mr.  Agee:     Just  tell  me  who  they  are. 

Trial  Examiner  Myers:  Read  the  names,  Mr. 
Jennings. 

Mr.  Jennings:  They  are  all  regular  workers. 
A.  E.  Berry;  Ernest  G.  Bishop;  Yidor  Bjorklund; 
Harold  Dillard;  William  J.  Ely;  T.  Boyd  Mc- 
Kamey;  A.  E.  Moore;  Abe  Thiessen;  R.  B.  White; 
and  Neal  Watts. 

That  if  those  individuals  were  called  as  witnesses, 
in  this  proceeding,  Mr.  Examiner,  each  of  them 
would  testify  that  he  is  a  regular  worker,  and  was 
employed  as  a  regular  worker  by  the  G.  W.  Hume 
Company  in  1945,  in  most  instances,  [261]  or  some 
time  prior  thereto;  that  in  August  of  1945  each  of 
them  did  sign  a  clearance  in  the  AEL  and  secured 
a  clearance  in  approximately  August,  and  in  the 
manner  testified  to  by  Mr.  Heagle. 

Mr.  Tobriner:  Will  you  stipulate  that  was 
22382  you  are  referring  to? 

Mr.  Jennings:  That  is  right,  a  clearance  in 
Local  22382,  similar  to  AFL  Exhibit  No.  1. 
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That  on  November  20,  1945,  eacli  of  them  was  told 
by  a  company  official  that  they  were  Ijeing  laid  off 
temporarily. 

All  of  these  would  further  testify  that  they  gath- 
ered in  front  of  Mr.  Fordham's  office ;  that  they  were 
of  1945,  and  heard  their  names  read  by  Mr.  Heagle, 
or  saw  their  names  on  a  list  which  Mr.  Heagle  then 
had ;  that  each  of  them  returned  to  work  at  approx- 
imately 8:00  o'clock  on  the  morning  of  November 
21st ;  that  they  went  through  the  main  gate  and  gath- 
ered in  front  io  Mr.  Fordham's  office;  that  the  ywere 
not  able  to  get  inside  the  plant,  that  Mr.  Fordham 
then  told  them  to  get  out,  that  they  were  fired. 

Each  of  them  would  further  testify  that  he  signed 
a  pledge  card  for  FTA-CIO  in  either  August  or 
September  of  1945;  that  each  of  them  would  testify 
that  he  did  not  sign  a  voluntar}^  check-off,  with  the 
exception  of  Neal  Watts,  who  would  testify  that  he 
did  sign  a  voluntary  check-off  and  revoked  it  almost 
immediately  thereafter.  [262] 

Trial  Examiner  Myers:  Do  you  sti])ulate,  Mr. 
Jennings  ? 

Mr.  Jennings:     So  stipulated. 

Trial  Examiner  Myers:     Mr.  Agee? 

Mr.  Agee:  I  will  stipulate  this:  If  those  wit- 
nesses were  called,  they  would  testify  as  Mr. 
Jennings  has  stated. 

Mr.  Edises:     I  so  stiyndate. 

Mr.  Tobriner:  T  sti])ulate  that  if  they  were 
called,  they  would  testify  as  Mr.  Jennings  stated. 
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Mr.  Edises:  Could  I  ask  the  Reporter  to  read 
back  the  names  of  each  of  those  persons'? 

(The  record  was  read.) 

Mr.  Tobriner:  I  will  have  to  ask  that  the  name 
of  A.  E.  Moore  be  deleted  from  that,  because  it  is 
not  on  our  list. 

Mr.  Agee:  It  is  on  the  list  attached  to  the  com- 
plaint. 

Mr.  Tobriner:  That  is  right,  but  it  is  not  on  the 
list  that  was  read  out  on  the  November  20th  meet- 
ing.   It  is  not  on  the  list  dated  November  20th. 

Trial  Examiner  Myers:     Where  is  Mr.  Moore"? 

Mr.  Jennings :     He  is  working. 

Trial  Examiner  Myers :  Do  you  want  to  call  him 
as  a  witness? 

Mr.  Jeimings:  We  can  delete  Mr.  Moore  and 
call  him  as  a  witness,  Mr.  Examiner.  His  i-ame 
does  not  a])pear  on  that  list,  although  he  told  me 
that — well. 

Trial  Examiner  Myers :     All  right.  [263] 

Mr.  Tobriner:  Mr.  Jeimings,  perha])S  you  can 
save  youself  some  time. 

Trial  Examiner  Myers:  All  right,  delete  the 
name  of  Mr.  Moore. 

Mr.  Jennings:  Is  it  satisfactory  as  to  the  rest, 
Mr.  Tobriner? 

Mr.  Tobriner:  Yes,  We  just  cannot  stipulate 
that  you  read  from  the  list,  when  the  list  itself 
shows  it  was  not  there. 

Trial  Examiner  Myers:     All  right. 
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Will  you  call  your  next  witness,  please,  Mr.  Jen- 
nings ? 

Mr.  Jennings:  We  have  the  contract,  I  think, 
that  Mr.  St.  Sui'e  spoke  of  yesterday,  and  I  would 
like  to 

Trial  Examiner  Mj^ers:  You  mean,  4(b)  and 
4(e)? 

Mr.  Jennings:     Yes. 

Mr.  Agee:  Mr.  Examiner,  I  have  just  been 
informed  that  this  Mr.  Moore  that  we  were  talking 
about  just  now,  while  he  was  not  on  the  list,  it  was 
stated  to  the  Company  by  the  Union  that  it  was  an 
oversight,  and  they  immediately  telephoned  the 
Company,  right  after  sending  this  list  to  the  Com- 
pany, and  said  that  Mr.  Moore  should  be  included 
on  the  list.  I  am  willing  to  stipulate  that  that  is  the 
fact.  It  might  eliminate  the  necessity  of  calling 
Mr.  Moore. 

Trial  Examiner  Myers:      Very  well. 

Do  you  so  stipulate?  [264] 

Mr.  Jennings:  I  woidd  like  to  point  out  to  Mr. 
Tobriner,  Mr.  Examiner,  that  Mr.  Heagle  said  there 
was  a  longhand  list  given  to  him,  and  Mr.  Moore 
says  that  his  name  was  read  oif  as  one  of  those.  At 
least,  that  is  what  he  told  me. 

Mr.  Agee:  If  it  was  added  orally,  I  think  it 
would  have  the  same  effect. 

Mr.  Jennings:     That  is  right,  yes. 

Mr.  Agee:  T  am  willing  to  stipulate,  and  elimi- 
nate the  necessity  of  calling  Mr.  Moore  u])  from 
Turlock,  where  he  is  now  working. 

Mr.  Tobriner:     It  is  impossible  for  us  to  know 
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what  was  on  the  longhand  list  that  was  prepared, 
so  if  the  Company  states  that,  I  do  not  suppose  we 
have  any  objection. 

Mr.  Agee:  The  stipulation  I  made  was  that  the 
Company  was  advised  by  the  Union  orally,  immedi- 
ately after  delivering  this  list  to  the  Company,  that 
Mr.  Moore  had  inadvertently  been  overlooked,  and 
that  he  should  be  added  to  and  included  in  the  list. 
That  would  )je  Mr.  Birchall's  testimony  in  that 
respect. 

Mr.  Tobriner:  That  would  be  Mr.  BirchalFs 
testimony '? 

Mr.  Agee:     That  is  right. 

Mr.  Tobriner:     I  so  stipulate. 

Mr.  Jeimings :  Then  may  I  add  Mr.  Moore  to  the 
list  again,  and  stipulate  that  he  would  testify  [265] 
substantially  as  the  others  with  the  amendment  as 
indicated  by  Mr.  Birchall  and  Mr.  Agee. 

Trial  Examiner  Myers:     Do  you  so  stipulate? 

Mr.  Jennings:     I  so  stipulate. 

Trial  Examnier  Myers:     Do  you,  Mr.  Edises? 

Mr.  Edises:     So  stipulate. 

Trial  Examiner  Myers:     Very  well. 

Mr.  Edises:  I  do  not  think  Mr.  Tobriner 's  stipu- 
lation is  on  the  record. 

Mr.  Jennings:  Mr.  Examiner,  I  should  like  to 
ask  the  reporter  to  mark  as  Board's  Exliibit  4(b) 
an  amendment  to  Board's  Exhibit  4(a).  I  will  call 
the  Examiner's  attention  particularly  to  Item  5 
on  the  first  page. 

Trial  Examiner  Myers:     Very  well,  sir. 

Is  there  any  objection  to  that  paper  going  in 
evidence  ? 
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Mr.  Agee:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  i^aper  is  received  in  evidence.  I  will  ask 
the  reporter  to  please  mark  it  as  Board's  Exhibit 
4(b). 

(The  document  referred  to  was  marked 
Board's  Exhibit  No.  4(b)  and  was  received  in 
evidence.) 

BOAED'S  EXHIBIT  No.  4(b) 

The  within  memorandum  of  agreement  contains 
the  amendments  to  the  collective  bargaining  con- 
tract between  California  Processors  and  Growers 
Inc.,  and  The  American  Federation  of  Labor  and 
California  State  Council  of  Cannery  Unions,  as 
negotiated  during  1944  and  as  ordered  by  the  Na- 
tional War  Labor  Board  in  Case  No.  111-7430-D. 
This  memorandum  shall  constitute  an  interim  mem- 
orandum modifying  the  amended  contract  executed 
July  10,  1943  (originally  adopted  June  10,  1941), 
and  the  Supplementary  Emergency  Agreement  of 
the  same  date  in  1943,  for  the  purpose  of  setting 
forth  the  luiderstandings  reached  by  the  parties 
since  March  1,  1944,  and  the  subsequent  directive 
orders  of  the  War  Labor  Board,  pending  the  con- 
clusion of  negotiations  for  the  1945  season,  at  wliich 
time  it  is  contemplated  that  the  basic  agreement 
will  be  reprinted,  with  the  following  modifications 
included : 
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1.  The  paragraph  following  the  "Witnesseth" 
clause  shall  read  as  follows: 

"Each  and  every,  all  and  singular  of  the 
obligations  of  said  collective  bargaining  agree- 
ment elated  June  10,  1941,  as  amended  January 
26,  1942,  and  July  10,  1943,  are  hereby  ratified 
and  confirmed,  without  variation  or  modifica- 
tion of  any  kind  except  as  set  forth  herein,  and 
in  the  'Amended  Supplementary  Emergency 
Agreement'  of  even  date  herewith." 

2.  The  following  sentence  shall  be  added  to  Sec- 
tion 3(a)   of  the  contract: 

"The  Employer  shall  submit,  at  reasonable 
times,  upon  the  request  of  the  Union,  duplicate 
hire  cards  or  a  list  of  all  employees  hired  since 
the  previous  submission,  as  well  as  a  list  of  the 
names  of  workers  who  have  quit  or  ])een  dis- 
charged. ' ' 

3.  The  following  words  shall  be  added  to  para- 
graph (3)   of  Section  3(b)   of  the  contract: 

"...  when  it  is  possible  to  do  so  .  .  ."  fol- 
lowing the  words  "undertakes  to  have  avail- 
able" and  preceding  the  words  "at  member 
plants." 

4.  Paragraph    (5)    of   Section   3(b)    shall   read 
as  follows: 

"Each  local  union  and  each  plant  shall  pro- 
vide a  practical  method  for  receiving  notices 
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herein  i^rovided,  and  if  notice  is  given  but  not 
availed  of  by  the  other  party,  or  if  no  one  is 
reasonably  available  to  receive  notice,  the  party 
not  m  default  shall  be  released  from  obligation 
under  these  rules,  mitil  the  default  is  cor- 
rected." 

5.  The  following  new  subsection  shall  be  added 
to  Section  3  and  numbered  3(c) : 

"3(c)  The  Employer  will  deduct  from  their 
wages  and  turn  over  to  the  proper  officers  of 
the  union  the  initiation  fees  and  union  dues 
of  such  members  of  the  union  as  indi\n  dually 
and  voluntarily  certify  m  writing  that  they 
authorize  such  deductions.  Such  authorization 
shall  apply  until  or  unless  it  is  revoked  iridi- 
vidually  and  voluntarily,  in  writing,  by  such 
union  members. 

"The  Employer  and  the  Union  each  agree 
that  neither  of  them  nor  any  of  their  officers 
or  members,  or  employees,  will  intimidate  or 
coerce  employees  into  executing  such  certifi- 
cates or  causing  them  to  be  revoked.  If  any 
disputes  arise  as  to  whether  there  has  been 
any  ^dolation  of  this  pledge,  such  disputes  shall 
be  regarded  as  a  grievance  and  submitted  to 
the  grievance  procedure  established  by  this 
agreement. ' ' 

6.  Section  4(a)    of  the   contract   shall   read  as 
follows : 
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"The  following  work  is  covered  by  this 
agreement : 

''(a)  All  work  performed  in  Employer's 
camieries,  frozen  or  frosted  food  plants  and 
dehydration  plants  and  storehouses,  warehouses, 
labeling  rooms,  or  in  sheds  or  lots  adjacent 
thereto  where  commodities  or  materials  are 
processed  or  stored." 

7.  Subsection  (2)  of  Section  5(a)  shall  read  as 
follows : 

"5(a)(2)  During  any  period  of  the  year 
when  perishable  products,  w^hether  fruits  or 
vegetables,  are  being  processed  (including  the 
exempt  periods  as  provided  in  the  Fair  Labor 
Standards  Act),  not  more  than  eight  (8)  hours 
shall  constitute  a  day's  work  at  straight  time, 
and  not  more  than  forty-eight  (48)  hours  shall 
be  worked  at  straight  time  and  without  the  pay- 
ment of  overtime  in  any  week." 

8.  The  following  sentence  shall  be  added  to  Sec- 
tion 6(b)  of  the  contract: 

"From  and  after  the  date  hereof,  any  em- 
ployee now  or  hereafter  being  paid  by  the  week 
or  month,  may,  by  a  written  notice  to  his  em- 
ployer, elect  to  be  paid  on  an  hourly  basis  in- 
stead of  in  accordance  with  the  provisions  of 
this  subsection,  and  upon  receipt  of  such  notice, 
the  Employer  shall  thereafter  pay  such  em- 
ployee on  an  hourly  basis,  rather  than  in  ac- 
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cordance  with   the   provisions   of   this   subsec- 
tion. ' ' 

9.  Section  7(a)  shall  read  as  follows: 

"Straight  time  in  any  day  shall  be  eight  (8) 
consecutive  hours,  except  for  one  (1)  hour  meal 
period,  or  an  additional  meal  period  if  neces- 
sary because  of  the  late  starting  time  of  the 
day's  work,  as  provided  in  subsection  (d)  of 
Section  7  hereof,  and  except  for  work  recesses 
as  provided  in  Section  5(c)   hereof." 

10.  The  provisions  following  the  first  paragraph 
of  subsection  7(b)  shall  read  as  follows: 

"Subject  to  the  provisions  of  Section  5 
hereof,  during  any  portion  of  the  year  when 
perishable  products  are  being  processed,  over- 
time shall  be  paid  as  follows: 

"For  all  employees: 

"For  time  in  excess  of  forty-eight  (48) 
hours,  exclusive  of  meal  periods  in  any  given 
week — one  and  one-quarter  times  the  straight 
time  rate. 

"For  time  in  excess  of  sixty  (60)  hours,  ex- 
clusive of  meal  periods,  in  any  given  week — 
one  and  one-half  times  the  straight  time  rate. 

"For  time  in  excess  of  eight  (8)  but  not  to 
exceed  ten  (10)  consecutive  hours  as  above 
defined,  in  any  given  day — one  and  one-quarter 
times  the  straight  time  rate. 

"For  time  in  excess  of  ten  (10)  consecutive 


C.  W.  Hume  Company,  ct  al.  413 

Board's   Exhibit   No.   4(b) — (Continued) 
hours  as  above  defined,  in  a  given  day — one 
and  one-half  times  the  straight  time  rate. 

"For  time  in  excess  of  twelve  (12)  consecu- 
tive hours  as  above  defined,  in  a  given  day — 
double  the  straight  time  rate. 

"Incomputing  overtime  for  workers  during 
any  portion  of  the  year,  there  shall  l)e  no  dupli- 
cation or  pyramiding  of  payment  for  overtime 
in  excess  of  eight  (8)  or  ten  (10)  or  twelve  (12) 
hours  in  any  given  day  and  in  excess  of  forty- 
eight  (48)  or  sixty  (60)  in  any  given  week,  as 
the  case  may  be. ' ' 

11.     Section    12    of   the    contract   shall    read   as 
follows : 

"Any  employee  who  has  been  on  the  payroll 
of  a  company  and  has  worked  1600  or  more 
hours  at  either  straight  or  overtime  during  the 
current  period  of  twelve  (12)  consecutive 
months  from  and  after  the  date  or  anniversary 
date  of  his  employment  shall  receive  one  week's 
vacation  with  pay  after  the  first  such  year,  and 
two  weeks'  vacation  with  pay  after  five  consecu- 
tive years  of  such  employment.  Vacation  pay 
shall  be  computed  on  the  basis  of  the  average 
weekly  hours  during  the  eligibility  period  mul- 
tiplied by  the  straight  time  hourly  rate  of  pay, 
but  in  no  event  less  than  40  hours  nor  more 
than  48  hours. 

"In  order  to  arrive  at  the  'average  weekly 
earnings'  of  an  employee,  the  'eligibility  period' 
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shall  be  considered  as  52  weeks  (less  one  or  two 
weeks  for  previous  vacation  allowance,  as  the 
case  may  be),  and  the  figure  of  52  or  51  or 
50  weeks  should  be  divided  into  the  total  of 
straight  and  overtime  hours  worked  by  the  em- 
ployee during  the  year  beginning  from  the  date 
or  anniversary  date  of  his  employment  or  dur- 
ing the  calendar  year,  as  the  case  may  be. 

"Vacations  shall  be  taken  prior  to  the  be- 
ginning of  the  next  processing  season,  or  at 
other  times  by  mutual  consent." 

12.  The  following  words  shall  be  added  to  sub- 
section 15(c)  of  the  contract: 

"...  and  a  representative  of  the  Union  ..." 
after  the  words  "of  the  Employer"  and  before 
the  words  "and  a  record  shall  be  made,"  in 
the  second  sentence  of  said  subsection. 

13.  The  provisions  of  Section  18  relating  to  the 
term  of  the  agreement  shall  be  extended  to  March 
1,  1946. 

14.  Schedule  "A,"  attached  to  the  contract, 
shall  be  amended  by  adding  the  following  sub- 
heading and  paragraphs  covering  "Shift  Differen- 
tial": 

"In  any  plant  where  clearly  defined  shifts 
are  established  on  a  pi  ant- wide  basis  as  herein- 
after defined,  the  first  shift  starting  on  or  after 
6  a.m.  in  any  day  shall  be  considered  the  first 
shift  for  said  plant  for  such  day,  and  the  fol- 
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lowing  shifts  during  such  day  shall  be  consid- 
ered second  and  third  shifts,  respectively,  for 
the  purpose  of  applying  the  shift  differential 
payment  of  5  cents  per  hour;  provided,  how- 
ever, that  where  any  such  clearly  defined  first 
shift  starts  so  late  in  the  day  that  the  workers 
starting  said  shift  are  working  at  straight  time 
in  accordance  with  the  provisions  of  the  master 
contract  after  6  p.m.  of  said  day,  such  workers 
employed  at  straight  time  after  6  p.m.  shall  be 
considered  to  be  second  shift  workers,  and  en- 
titled to  the  5-cent  differential  from  and  after 
6  p.m. 

"  'Clearly  defuied  shifts  established  on  a 
plant-wide  basis'  shall  mean  where  uniform 
shift  starting  and  ending  times  per  day  are 
scheduled  in  a  given  plant  on  a  shift  ])asis  for 
the  entire  plant,  regardless  of  the  number  of 
operations  being  performed  or  the  number  of 
products  being  processed,  with  variations  in 
such  uniform  shift  starting  and  ending  times 
solely  to  perform  related  departmental  or  group 
work  normally  done  prior  to  or  at  the  conclu- 
sion of  related  operations.  'Clearly  defined 
shifts  on  a  i)lant-wide  basis'  shall  not  include 
situations  where  varying  shifts  are  scheduled 
in  a  plant  during  a  given  day  for  unrelated  de- 
partments or  groups  of  workers  or  for  process- 
ing different  products. 

"In  any  plant  where  clearly  defuied  shifts 
are  not  established  on   a  plant-wide  basis  as 
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herein  defined,  and  where  varying*  shifts  are 
scheduled  by  department  or  products,  any  work 
performed  at  straight  time  between  6  a.m.  and 
6  p.m.  during  any  days  shall  be  considered  first 
shift  work,  and  any  work  at  straight  time,  in 
accordance  with  the  provisions  of  the  master- 
contract,  between  the  following  hours  of  6  p.m. 
and  6  a.m.  shall  be  considered  second  or  third 
shift  work  for  such  day,  and  entitled  to  the 
five-cent  differential. 

"  'Straight  time,'  as  used  herein,  shall  in- 
clude 'base  pay'  as  provided  in  the  master  con- 
tract, for  work  performed  on  Sundays  or  holi- 
days. 

' '  The  purpose  of  the  formula  set  forth  herein 
is  to  define  second  and  third  sliifts  so  as  to 
avoid  and  prevent  the  creation  of  intraplant 
and  interplant  inequalities  within  the  canning 
industry. 

"In  connection  with  the  application  of  this 
formula,  the  following  provisions  will  control 
the  payment  of  overtime  rates: 

"If  first  shift  workers  work  beyond  eight 
hours  they  shall  receive  overtime  l)ut  no  differ- 
ential. If  second  or  third  shift  workers  woi'k 
beyond  8  hours  they  shall  receive  overtime 
based  on  their  regulai*  rate  including  the  differ- 
ential . ' ' 

15.  The  following  language  shall  be  substituted 
for  the  first  two  paragraphs  under  the  subheading 
"Piece  Work  Rates"  in  Schedule  "A": 
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'"The  guaranteed  minimum  rate  for  new 
piece-workers,  during  the  first  two  weeks  of 
their  employment,  shall  be  60c  an  hour,  and  for 
all  other  piece  rate  emploj^ees  the  minimum 
rate  shall  be  70c  an  hour. 

"The  following  formula  shall  be  followed 
for  computing  piece-work  earnings  and  con- 
tinuing the  'make-up': 

"  (a)  The  guaranteed  hourly  minimum  of  70c 
an  hour  for  experienced  workers  shall  be  cal- 
culated on  a  converted  hour  weekly  basis. 

"  (b)  All  persons  engaged  in  an  operation  on 
which  piece-work  is  being  paid  are  to  be  in- 
cluded in  the  audit. 

"(c)  Piece-work  rates  shall  be  set  so  that 
they  may  reasonably  be  expected  to  yield  a 
return  for  the  average  operator  of  80c  an  hoiu*. 
When  average  weekly  earnings  are  lower  than 
80c  an  hour,  a  percentage  adjustment  will  be 
made  to  all  in  the  department. 

"(d)  Payroll  audit  by  the  Division  of  In- 
dustrial Welfare  of  the  State  of  California 
shall  be  continued. 

"(e)  All  workers  earning  less  than  the  guar- 
anteed hourly  minimum  shall  be  adjusted  to 
the  guaranteed  hourly  minimum  on  a  converted 
hour  weekly  basis  and  the  audit  of  piece-worker 
earnings  shall  be  made  on  the  workers'  earnings 
so  adjusted. 

"(f)  Any  percentage  adjustments  resulting 
because  of  the  average  earnings  of  less  than 
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80c  an  hour  shall  be  applied  to  actual  piece- 
work   earnings    only.     Employers    should    pay 
whichever  figure  is  the  greater — adjusted  earn- 
ings or  the  guaranteed  hourly  minimum." 

16.  The  "Supplementary  Emergency  Agree- 
ment" is  amended  as  follows: 

"  'Emergency  victory'  workers  shall  be  ex- 
empt from  the  union  50c  weekly  fee  during  the 
first  two  weeks  of  their  employment,  })ut  then 
shall  be  required  to  pay  the  fee  if  they  remain 
employed  for  longer  than  two  calendar  weeks. 
All  new  employees  shall  continue  to  be  re- 
quired to  secure  clearance  cards  from  the 
Union. 

' '  This  modification  of  the  1943  supplementary 
agreement  is  limited  to  a  period  of  'grace'  of 
two  calendar  weeks  during  which  no  50-cent 
fees  are  to  be  collected  from  Victory  workers. 
Thereafter,  the  50-cent  fees  shall  be  paid  in 
accordance  with  the  supplementary  agreement." 

17.  The  following  provisions  shall  govern  the 
effective  dates  of  the  changes  set  forth  in  this  memo- 
randum : 

Item  1  became  operative  as  of  May  15,  1944 
(the  concluding  date  of  negotiations),  with  the 
understanding  that  final  approval  of  several 
1944  items  depended  on  National  War  Labor 
Board  final  determination. 

Item  2  has  been  operative  during  1944,  and 
is  reaffirmed  as  of  the  date  hereof. 
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Item  3  became  operative  as  of  May  35,  1944. 

Item  4  became  operative  as  of  May  15,  1944. 

Item  5  became  effective  as  of  June  4,  1945, 
following  final  decision  by  the  National  War 
Labor  Board. 

Item  6  became  operative  as  of  May  15,  1944. 

Item  7  is  effective  retroactively  to  March  1, 
1944,  by  order  of  the  War  Labor  Board. 

Item  8  is  effective  as  of  the  date  hereof. 

Item  9  is  effective  retroactively  to  March  1, 
1944,  by  order  of  the  War  Labor  Board. 

Item  10  is  effective  retroactively  to  March 
1,  1944,  by  order  of  the  War  Labor  Board. 

Item  11  is  effective  retroactively  to  March 
1,  1944,  by  order  of  the  War  Labor  Board. 

Item  12  has  been  operative  during  1944  and 
is  reaffirmed  as  of  the  date  hereof. 

Item  13  has  been  operative  during  1944,  was 
confirmed  by  letter  dated  Januaiy  4,  1945,  and 
is  reaffirmed  as  of  the  date  hereof. 

Item  14  is  effective  retroactively  to  March  1, 
1944,  by  order  of  the  War  Labor  Board. 

Item  15  is  effective  as  of  June  4,  1945,  with 
retroactive  application  relative  to  the  minimum 
rate  only  to  be  determined  by  War  J^abor  Board 
clarification. 

Item  IH  is  effective  as  of  June  4,  1945,  by 
order  of  the  War  Labor  Board  as  modified  by 
the  agreement  of  the  parties. 
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In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  day  of  Jime,  1945. 

CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC. 
By 

AMERICAN  FEDERATION 
OF  LABOR. 
By 

CALIFORNIA  STATE 
COUNCIL    OF 

CANNERY  UNIONS. 
By  

Mr.  Jennings:  Coj^ies  of  that  were  not  available 
last  night,  Mr.  Examiner.  Mr.  Agee  has  assured 
me  that  there  will  be  copies  available  later.  May 
permission  be  granted  to  substitute  two  copes  for 
this  copy  which  I  am  offering "?  [266] 


Trial  Examiner  Myers:     Very  well. 
Mr.  Agee:     All  right.     May  I  then  have  that! 
I  will  do  that  immediately. 

(Mr.  Jennings  hands  document  to  counsel.) 

Mr.  Jennings:  As  Board's  Exhibit  4(c),  I  offer 
a  document  headed  "Schedule  A,  Revised, 
10/31/45",  which  is  also  an  amendment  to  Board's 
Exhibit  4(a). 

Trial  Examiner  Myers:  Any  objection,  gentle- 
men, to  the  pajKU-  going  in  evidence? 
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Mr.  Edises:     No  objection. 

Mr.  Agee:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence.  I  will  ask 
the  reporter  to  please  mark  it  as  Board's  Exhibit 
4(c). 

(The  document  referred  to  was  marked 
Board's  Exhibit  No.  4(c)  and  was  received  in 
evidence.) 


BOARD'S   EXHIBIT   No.   4(c) 

Amendment  to  Master  Contract 

*     *     * 

Additional  Wage  Provisions: 

1.  Regardless  of  minimum  wage  rates  specified 
in  Schedule  ''A"  hereof,  any  person  employed 
undei'  and  pursuant  to  the  1942  contract,  who  was 
paid  a  higher  scale  over  and  above  the  minimum 
bracket  rate  for  his  regular  or  principal  classifica- 
tion^,  shall,   while   similarly   classified,    receive   an 


^"The  words  'regular  or  principal  classification' 
are  hereby  interpreted  to  mean  the  work  or  com- 
binations of  work  previously  and  customarily  per- 
formed by  individual  workers.  Therefore,  the 
premiums  to  be  maintained  are  those  which  pre- 
viously and  customarily  were  paid  individual  work- 
ers over  and  above  the  base  bracket  rate  for  any 
work  to  which  they  may  have  been  assigned.  These 
established  premiums  per  hour  for  such  employees 
above  the  1942  bracket  base  rates  shall  be  main- 
tained in  the  various  classifications  to  which  workers 
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increase  in  rate  equal  to  the  increase  in  minimum 
base  rate  for  liis  regular  or  principal  classification 
as  between  the  1942  and  1943  wage  rates.  If  he  is 
assigned  to  a  lower  bracket,  as  provided  in  Section 
6(f)  hereof,  he  shall  retain  tlie  same  premium  per 
hour  over  and  al)ove  the  minimum  rate  for  such  new 
Ijracket  assignment,  while  so  assigned,  as  that  there- 
tofore established  as  the  premium  per  hour  over 
and  al)ove  his  regular  or  principal  bracket  classifica- 
tion rate. 

2.  Effective  October  31,  1945,  the  following  in- 
creases in  wage  rates  apply : 

may  be  assigned  hereafter  during  the  terin  of  this 
agreement  on  the  same  basis  in  cents  per  hour  that 
they  existed  above  the  bracket  base  rate  while 
assigned   to  each  classification  of  work  during  1940. 

''It  is  expressly  ])rovided,  however,  that  such  pre- 
miums i)er  hour  may  be  changed,  adjusted,  or 
discontinued  hereafter  in  the  event  that  the 
character  of  the  normal  assignment  of  such  em- 
ployees is  changed  by  reasons  of  variations  in 
conditions,  production,  processes,  or  methods  of 
work,  justifying  such  change,  adjustment,  or  dis- 
continuance of  premiums.  Such  changes,  adjust- 
ments or  discontinuances  or  premiums,  however, 
shall  be  made  only  after  one  week 's  notice  in  writing 
is  given  by  the  employer  to  the  local  miion  stating 
the  reason  therefor;  and  if  the  Union  objects  in 
v.riting  to  such  change,  adjustment,  or  discontinu- 
ance of  ])remium  being  made  within  one  w^ek  after 
such  notice  is  given,  then  the  matter  shall  be  subject 
to  appeal  in  accordance  with  the  provisions  of  Sec- 
tion 8  of  the  contract,  and  the  change,  adjustment, 
or  discontinuance  shall  not  become  effective  until 
or  unless  it  is  a])proved  bv  the  Adjustuient  Board." 
—Central  Adjustment  Board  Ruling  6/30/41. 
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All  hourly  time  late  minimum  wages  stipu- 
lated in  the  contract  shall  be  increased  ten  cents 
per  hour. 

3.  Watchmen  shall  receive  the  Bracket  V  rate  as 
a  minimmn  wage,  and  shall  be  governed  by  the  same 
provisions  as  other  w^orkers  relating  to  hours  of 
work,  except  that  they  shall  receive  overtime  for  the 
seventh  consecutive  day,  and  not  Sundays  or  holi- 
days as  such.  The  provisions  of  Section  7(d)  relat- 
ing to  meal  time  shall  not  be  construed  to  require 
that  watchmen  are  to  receive  overtime  after  5 
hours,  provided  they  have  time  off  from  their  regu- 
lar duties  for  meal  periods,  although  remaining  on 
the  premises  during  such  periods. 

4.  Floor  ladies  who  are  performing  supervisory 
duties  shall  receive  fifteen  (15)  cents  an  hour  above 
the  base  hourly  rate  when  so  employed.  This  ]3rovision 
shall  not  apply  to  inspection  work  unless  the 
inspector  likewise  has  supervisory  duties. 

5.  The  provisions  set  forth  herein  shall  be  effect- 
ive as  of  October  31,  1945,  as  a  master  contract  and 
shall  operate  as  a  direct  agreement  between  individ- 
ual employers  and  individual  local  unions  as  to 
named  plants  and  unions  upon  the  execution  of 
certificates  in  the  manner  and  form  as  set  fortli  in 
Section  2  of  the  collective  bargaining  agreement  of 
June  10,  1941,  and  shall  continue  in  full  force  and 
effect  thereafter  in  accordance  with  the  provisions 
of  Section  18  of  the  collective  bargaining  agreement. 

In  witness  whereof  the  parties  hereto  have  set 
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their  hands  and  seals  this  19th  day  of  November, 
1945. 

CALIFORNIA  STATE  COUNCIL  OF 
CANNERY  UNIONS 

/s/  VERNON  L.   PANKEY, 

President 

/s/  HAL  P.  ANGUS, 

Secretary-Treasurer 

CALIFORNIA   PROCESSORS   AND   GROW- 
ERS, INC. 

/s/  EMIL  RUTZ, 
President 

/s/  J.  W.  BRISTOW, 

Secretary-Treasurer 


Mr.  Jennings:  May  the  same  permission,  Mr. 
Examiner,  be  granted  to  withdraw  4(c)  as  was 
granted  for  4(b) ? 

Trial  Examiner  Myers:  Very  well,  Mr.  Jen- 
nings.    Permission  is  granted. 

Mr.  Jennings:  May  it  be  stipulated  by  all 
counsel  that  at  all  times  since  August  of  1945,  rep- 
resentatives of  the  charging  union,  the  FTA-CIO, 
have  been  denied  access  to  the  plant  of  the  Respond- 
ent cannery  at  Tuilock? 

Mr.  Agee:     I  so  stipulate.  [267] 

Mr.  Tobriner:  What  is  the  date,  Mr.  Jennings, 
please  ? 

Mr.  Jennings:     August  of  1945. 
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Mr.  Edises:     So  stipulated. 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Myers:     Mr.  Jennings. 

Mr.  Jennings:     I  so  stipulate. 

A¥e  have  this  matter  of  the  stipulation  with 
regard  to  the  testimony  which  Mr.  Rearick  would 
give. 

Do  I  understand  that  you  still  want  Mr.  Rearick 
here  to  testify,  Mr.  Tobriner?  That  was  left  open 
last  night. 

Trial  Examiner  Myers:     Off  the  record. 

(Discussion  oft  the  record.) 

Trial  Examiner  Myers:  Are  you  ready  gentle- 
men ? 

Mr.  Agee:     Yes. 

Mr.  Jennings:     Ready,  Mr.  Examiner. 

Yesterday,  Mr.  Examiner,  I  stated  on  the  record 
that  Mr.  Rearick,  if  called  as  a  witness,  would  give 
certain  testimony.  I  understand  now  that  all  coun- 
sel are  agreed  that  if  he  were  called,  he  would 
testify  as  I  have  stated. 

Mr.  x\gee:     So  stipulated. 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Myers :     Mr.  Edises  ? 

Mr.  Edises:     So  stipulated. 

Trial  Examiner  Myers:     Do  you  stipulate? 

Mr.    Jennings:     So   stipulated.    [268] 

Trial   Examiner  Myers:     Thank  you. 

Mr.  Jennings:  May  it  further  be  stipulated  by 
all  counsel  that  if  Clemie  Robinson,  Monroe  Rob- 
inson and  Thomas  R.  Broil  were  called  as  witnesses 
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herein,  each  of  them  would  testify  that  he  secured 
a  clearance  from  Local  22382  in  about  August  of 
1945,  and  that  each  of  them  would  testify  with 
respect  to  the  events  of  November  20th  and  21st, 
1945,  in  substantial  accordance  with  the  testimony 
of  the  other  seasonal  employees  who  have  been 
called  herein. 

Mr.  Agee:     So  stipulated. 

Mr.  Edises:     So  stipulated. 

Mr.    Tobriner:     So   stipulated. 

Mr.  Jennings:  Each  of  those  individuals  are 
seasonal  employees. 

Trial  Examiner  Myers:     You  will  so  stipulate? 

Mr.  Jennings:     I  will  so  stipulate,  Mr.  Examiner. 

Mr.  Examiner,  if  I  am  able  to  locate  Cl^xle  Faddis 
and  Harr}^  E.  Pierson,  I  would  expect  to  put  them 
on  the  stand.  If  not,  I  may  ask  for  a  stipulation 
with  respect  to  what  they  w^ould  testify. 

With  respect  to  John  M.  Smith,  a  seasonal  worker 
named  in  the  charges,  not  as  present  in  this  vicinity, 
I  will  try  to  secure  a  stipulation.  Tf  T  cannot,  he  is 
not  available  to  testify. 

Mr.  As^ee:  May  I  say  this,  that  wt  feel  that  as 
far  as  [269]  we  can  go  is  to  stipulate  as  to  witnesses 
that  are  available  and  could  be  produced  and  called, 
and  that  we  feel  that  that  is  as  far  as  we  can  go.  If 
a  witness  is  not  available,  we  do  not  feel  that  we 
want  to  stipulate  to  that. 

Trial   Examiner   Myers:     Very   well. 

Mr.  Jennings:  That  is  all  T  have  at  this  time, 
Mr.  Examiner. 

I  should  like,  if  T  may,  to  reserve  leave  to  re-open 
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my  case,  if  I  am  able  to  secure  the  attendance  of 
any  of  those  individuals,  the  three  I  have  named. 

Trial  Examiner  Myers:     Very  well,  sir. 

Mr.  Agee:     May  I  proceed? 

Trial  Examiner  Myers:     Yes. 

Mr.  Agee:     Mr.  Birchall,  will  you  step  up'? 


THOMAS   D.   BIRCHALL 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, Ct.  W.  Hume  Company  and  California 
Processors  &  Growers,  Inc.,  being  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers:     What  is  your  name,  sir? 

The   Witness:     Thomas   D.   Birchall. 

Trial  Examiner  Myers:     Where  do  you  live,  sirf 

The  Witness:     Pardon? 

Trial  Examiner  Myers:     Where  do  you  live? 

The  Witness:  1018  Franquette  Avenue,  San 
Jose.  [270] 

Trial  Examiner  Myers:     You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Agee. 

Q.  (By  Mr.  Agee) :  By  whom  are  you  em- 
ployed, Mr.  Birchall? 

A.     The  G.  W.  Hume  Company. 

Q.     In  what  capacity? 

A.     General  Manager. 

Q.  In  connection  with  this  controversy  between 
the  AFL  Union  and  the  charging  CIO  Union,  did 
you  make  up  in  your  own  handwriting  a  statement 
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of  facts  and  events  concerning  this  matter,  which 

occurred  in  the  year  1945  f 

A.    Yes,  I  did. 

Q.     When  did  you  make  up  such  a  statement  ? 

A.     Progressively  as  the  events  occurred. 

Q.  Did  you  make  that  up  in  your  own  hand- 
writing '? 

A.     Yes,  I  did. 

Q.  In  this  statement  were  the  notations  that  you 
made  there  made  at  or  immediately  following  the 
occurance  of  the  events  themselves? 

A.     Yes,  following  the  events. 

Q.  Is  it  necessary  for  you  in  your  testimony 
from  time  to  time  to  refer  to  that  statement  in  order 
to  refresh  your  recollection? 

A.     Yes,  I  would  like  to. 

Q.  Commencing  generally  with  this  situation, 
Mr.  Birchall,  and  calling  your  attention  to  the  year 
of  1940,  [271]  did  the  Hume  Company  have  con- 
tracts for  the  years  1940  to  1944,  inclusive,  with  the 
Cannery  Workers  Union,  Local  223S2  ? 

A.     Yes,  they  did. 

Q.  In  so  far  as  the  Company's  dealings  with 
employees  is  concerned,  is  tliat  the  only  organiza- 
tion with  whicli  the  Company  had  agreements? 

A.     That  is  the  only  organization. 

Q.  You  are  familiar  with  the  contract  that  cov- 
ered the  i:)eriod  from  ^larch  1.  1945  up  to  March  1  of 
this  year,  are  you.  A.     Yes. 

Q.  Wlien  to  your  knowledge,  was  the  first  time 
that  there  was  any  attempt  made  hy  the  FTA  Union 
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involved  in  this  matter  to  organize  or  ol^tain  mem- 
bers for  that  organization  among  the  em})Ioyees  of 
the  Hmne  Company^ 

A.     It  came  to  my  attention  in  the  fall  of  1945. 

Q.  Will  you  state  what  happened  in  substance 
at  that  time,  in  connection  with  that  matter? 

Mr.  Agee:  By  the  way,  I  thinl^:  counsel  would 
like  to  see  that  before  you  refer  to  it. 

Trial  Examiner  Myers:  We  will  take  a  short 
recess  while  counsel  is  examining  the  statements. 

(Whereupon  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  [272] 
follows : ) 

Mr.  Jennings :  Mr.  Examiner,  before  we  convene 
I  would  like  to  state  for  the  record  that  Mrs.  Clemie 
Robinson  and  Mr.  Monroe  Robinson  are  here  in  tlie 
court  room.  We  have  stipulated  about  their  testi- 
mony, and  I  understand  no  counsel  desires  to  examine 
them  further.  That  being  the  case,  I  think  they 
should  be  free  to  go. 

Trial  Examiner  Myers:  Is  that  correct,  gentle- 
men?    Does  anybody  want  to  examine  them? 

Mr.  Agee:     That  is  correct. 

Mr.  Tobriner:  No,  I  have  no  desire  to  examine 
them. 

Trial  Examiner  Myers :     They  are  excused. 

Mr.  Jennings:     Thank  you  very  much. 

Q.  (By  Mr.  Agee)  :  Mr.  Birchall,  referring  to 
the  statement  in  which  vou  said  vou  recorded  the 
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events  chronological!}^,  will  yon  refer  to  that  state- 
ment and  give  ns  the  date  of  the  first  notation'? 

A.  It  is  concerning  the  revocation  notices,  and 
it  is  of  September  8th  to  13th. 

Mr.  Edises:  Mr.  Examiner,  I  simply  want  to 
state,  as  far  as  we  are  concerned,  if  counsel  wishes 
to  permit  the  witness  to  make  a  narrative  state- 
ment, we  have  no  objection. 

Mr.  Agee:  I  would  be  glad  to  do  that.  It  will 
save  a  lot  of  time. 

Mr.  Jennings:  It  is  quite  all  right  with  the 
Board,  or  you  can  offer  it.  [273] 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Myers:     Very  well,  sir. 

Q.  (By  Mr.  Agee)  :  Will  you  take  your  state- 
ment and  give  the  account  of  the  matters  referred 
to  therein  in  narrative  form  ?  Just  go  right  along. 
Start  at  tlie  beginning,  and  go  right  through. 

A.     I  could  read  the  statement. 

Q.  That  is  satisfactory,  if  you  will  read  the 
statement  then,  but  read  it  slowly  and  distinctly,  so 
if  counsel  wish  to  interrupt  at  any  time,  they  may. 

Are  there  any  matters  of  argument  in  there,  that 
is,  your  personal  opinions  or  conclusions,  or  argu- 
nients  of  any  kind?  We  will  have  to  eliminate  those. 
If  you  come  to  any  such  jwrtion,  will  yon  eliminate 
it,  please? 

Mr.  Edises:  I  hx^ked  at  it.  I  think  it  is  fairly 
factual. 

Q.     (By  Mr.  Agee)  :     All  right.    Go  right  ahead. 

A.     In   order  that  the   present   situation   of   the 
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G.  AV.  Hume  Company  be  clearly  understood,  it  is 

necessary    that     the     entire     background     of     the 

employee-employer  relationship  from  the  time  the 

Union  entered  the  picture  until  the  present  be  set 

forth. 

In  the  fall  of  1940,  the  workers  at  the  Hume  plant 
were  organized  into  a  group  which  became  part  of 
"Cannery  Workers  Union  Local  22382",  an  inde- 
pendent American  of  Federation  of  [274]  Labor 
Union.  Contracts  with  this  group  have  governed 
the  company's  dealings  with  the  employees  from 
that  time  to  the  present.  The  present  existing  con- 
tract has  ijeen  approved  by  the  NLRB  to  be  valid 
until  March  1,  1946. 

Mr.  Edises:  That,  I  think,  probably,  is  one  of 
those  legal  conclusions  that  should  not  probably  be 
in  the  record. 

Mr.  Agee:  We  will  stipulate  that  that  is  a  legal 
conclusion  of  the  witness. 

A.  (Continuing)  :  During  the  1945  operating 
season,  unrest  among  the  workers  became  apparent. 
Employees  signed  AFL  pledge  cards  and  dues 
deduction  authorizations,  but  a  good  many  immedi- 
ately revoked  their  dues  deduction  authorizations. 
The  confusion  and  unrest  steadily  mounted  during 
the  1945  peach  operations. 

During  this  period  of  unrest,  the  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union,  CIO,  com- 
menced proselyting  members  in  the  group.  Shortly 
therafter    they    were    successful    in    obtaining    an 
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industry-wide  election.     The  statistics  of  this  elec- 
tion show 

Mr.  Jennings:  I  think  this  is  argument,  Mr. 
Examiner,  coming  up. 

The  Witness:     May  I  read  it,  and 

Mr.  Agee:  I  think  that  is  right.  I  think  you 
should  eliminate  that. 

The  Witness:     All  right.   [275] 

Mr.  Agee:  In  other  words,  understand,  Mr. 
Birchall,  that  wdiat  we  are  trying  to  do  is  to  let  you 
testify  in  narrative  form,  but  when  it  comes  to  a 
question  of  argument  or  opinion,  you  are  not 
entitled  to  give  that. 

The  Witness:  That  is  right.  You  warn  me 
when  I  approach  those  points  will  you '? 

Trial  Examiner  Myers:     Just  give  us  the  facts. 

Q.  (By  Mr.  Agee)  :  Why  do  you  not  refer  to 
your  chronological  statement?  You  have  nothing 
but  facts  set  forth  there. 

A.  All  right.  I  will  commence  by  telling  that 
the  revocation  notices  referred  to  previously  were 
turned  in  on  or  about  August  8th  to  13th,  and  they 
were  received  and  honored  by  the  Company. 

Trial  Examiner  Myers:  How  many  were  turned 
in? 

The  Witness :     I  think  in  the  neighborhood  of  150. 

Trial  Examiner  Myers:  How  many  employees 
did  you  have  at  the  time  ? 

The  Witness:     400,  ajiproximately. 

Trial  Examiner  Myers:  Were  those  seasonal 
and 
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The  Witness:     Seasonal  and  regular  workers. 

Trial  Examiner  Myers :     All  right. 

A.  (Continuing)  :  At  this  time  the  Union  rep- 
resentatives Brown  and  Bowman  made  an  effort  to 
persuade  the  workers  to  cancel  these  revocation 
notices,  and  their  efforts  were  unsuccessful.  No 
dues  were  collected  after  the  revocation  [276]  notices 
had  been  received. 

Trial  Examiner  Myers :  You  mean,  no  dues  from 
those  who  signed  the  revocation? 

The  AVitness :     That  is  correct. 

A.  (Continuing)  :  At  the  connnencement  of  the 
fall  pack,  the  Union,  according  to  its  customary 
practice,  signed  up  approximately  123  workers  out 
of  a  total  of  175  employed. 

Mr.  Edises:     That  is  the  AFL  Union? 

The  Witness:     The  AFL  Union. 

A.  (Continuing) :  At  the  time  that  the  fall 
pack  was  commenced,  the  company  was  instructed 
to  lay  off  or  fail  to  employ  all  those  who  would  not 
clear,  and  this  request  was  not  granted. 

Q.     Who  made  the  request? 

A.  The  Union,  represented  by  Mr.  Browm  and 
Mr.  Evans. 

Q.     AFL?  A.    AFL. 

Q.  They  reciuested  that  certain  employees  be 
laid  off? 

A.  It  was  a  blanket  request.  All  employees  that 
did  not  clear  with  the  union. 

Q.  They  made  a  request  that  all  employees  who 
did  not  clear  with  the  AFL  Union  be  laid  off? 

A.     That  is  correct. 
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Q.  You  say  the  Company  did  not  comply  with 
that  request?  A.     That  is  correct. 

Trial  Examiner  Myers:  When  was  the  request 
made? 

The  Witness :  That  was  at  the  commencement  of 
the  fall  spinach  pack.  I  do  not  know  the  exact  date. 

Mr.  Agee:     Approximate. 

The  Witness:  The  approximate  date  would 
be 

Trial  Examiner  Myers:     In  what  month  was  it? 

The  Witness :  It  was  in  the  month  of  November ; 
about  the  10th. 

Trial  Examiner  Myers :     About  the  10th  ? 

The  Witness :     About  the  10th. 

A.  (Continuing):  During  the  week  of  Novem- 
ber 17th,  1945,  the  Company  was  advised  by  the 
Union  representatives  Torreano,  Brown,  King  and 
Evans,  to  discharge  one  Clifford  Luther  for  pursu- 
ing anti-AFL  activities  on  the  Company's  time. 
This  charge  was  investigated  and  found  to  be  un- 
true, and  the  man  was  not  discharged. 

Trial  Examiner  Myers :  Who  made  the  investiga- 
tion?   Did  the  Company  make  the  investigation? 

The  Witness:     I  made  the  investigation. 

Trial  Examiner  Myers:     All  right. 

A.  (Continuing)  :  Operations  proceeded 
smoothly  through  November  19th.  Between  9 :00  and 
10:00  P.M.  on  Monday,  the  Teamsters  Union  re- 
fused to  allow  the  E.  J.  Swanson  Co.  to  deliver  the 
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spinach.  Swanson  &  Co.  are  the  index)endent  truck 
line  who  were  at  that  time  hauling  spinach  foi'  the 
company.  [278] 

Q.     Give  me  the  date  and  the  time  again. 

A.  The  date  would  he  November  19tli.  The  time 
is  approximately  between  9:00  and  10:00  o'clock  in 
the  evening,  P.M. 

Q.  You  say  the  "Teamsters  Union",  which  is 
AFL?   Correct?  A.     Correct. 

Q.     Did  what  in  connection  with  this  truck? 

A.  They  prevented  the  truck  from  being  deliv- 
ered, the  truck  load  of  spinach  from  being  delivered 
at  the  plant. 

Mr.  Tobriner:  You  are  not  now  referring  to 
22382? 

The  Witness:  I  am  referring  to  the  Union  that 
controls  the  truckers'  operations,  whatever  that  may 
be  called. 

Mr.  Agee:     Go  ahead. 

Trial  Examiner  Myers:  Swanson  Avas  supposed 
to  deliver  certain  spinach  to  Hume  and  Company? 

The  Witness:  That  is  correct.  They  are  a  truck 
company. 

A.  (Continuing)  :  Mr.  Hume,  R.  G.  Hume,  ar- 
rived at  the  plant  at  11:00  o'clock  that  evening,  and 
was  informed  by  Torreano  and  Evans  that  the  spin- 
ach deliveries  would  be  stopped  until  certain  em- 
ployees were  discharged. 

Q.     Were  those  employees  named? 

A.     Thev  were  not  named  at  that  time. 
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Q.     Were  they  described  in  any  way*? 

A.     Not  at  that  time. 

Q.     All  right.  [279] 

A.  On  Tuesday  morning,  November  20th,  the 
plant  was  prepared  for  work,  as  usual.  However, 
no  spinach  was  delivered.  An  AFL  picket  line  was 
established,  and  the  Union  demands  were  made  in 
the  form  of  a  letter,  which  is  now  in  evidence  in 
these  proceedings. 

Mr.  iVgee:     Just  a  second. 

Is  that  letter  in  evidence? 

Mr.  Jennings:     Board's  Exhibit  9. 

Mr.  Agee:     I  see. 

All  right.   Go  ahead,  then. 

A.  (Continuing) :  The  contents  of  this  letter 
was  telephoned  to  Mr.  Hume  prior  to  the  actual 
receipt  of  the  letter.  After  due  deliberation,  the  man- 
agement agreed  to  accede  to  the  Union  demands.  The 
workers  were  assembled,  and  the  Union  demands 
made  kno^vn  to  them.  The  list  of  men  whose  dis- 
charges the  Union  sought  was  read,  and  the  workers 
were  infoi'med  that  these  men  were  laid  off.  By  the 
time  these  events  had  taken  place,  it  was  approxi- 
mately 10:00  o'clock  in  the  morinng,  and  at  that 
time  it  was  impractical  to  operate  for  the  balance  of 
the  day,  so  operations  were  suspended  until  the 
commencement  of  Wednesday,  the  21st. 

On  Wednesday  morning 

Trial  Examiner  Myers:  What  were  the  men 
told? 

The  Witness:     Pardon? 
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Trial  Examiner  Myers:  What  were  the  men 
told? 

The  Witness:     They  were  told  they  were  laid  off. 

Trial  Examiner  Myers:  Was  an}^  reason  given 
to  the  men  for  being  laid  off? 

The  Witness:  The  letter  was  read  to  them,  and 
they  were  informed  that  they  should  be  laid  oif  until 
this  matter  "could  be  straightened  out",  I  think  are 
the  exact  words  that  were  used. 

Trial  Examiner  Myers:  Who  made  the  state- 
ment ? 

The  Witness:  Mr.  Hume  made  that  statement, 
R.  G.  Hume,  and  at  that  time  Mr.  Heagle  con- 
fronted Mr.  Hume  with  the  request  that  he  would 
guarantee  that  these  workers  would  be  returned  to 
the  jobs,  whereupon  Mr.  Hume  retracted  his  state- 
ment that  they  were  temporarily  laid  off,  and  sub- 
stituted the  statement  that  tliey  were  Ifiid  off. 
Period. 

A.  (Continuing) :  On  Wednesday  morning,  a 
book  check  was  established  by  the  AFL  representa- 
tives at  the  Hume  plant,  and  while  this  book  check 
was  in  progress  and  during  the  operation  of  the  can- 
nery, while  the  cannery  was  in  operation  that  morn- 
ing, a  group  of  men,  presumal)ly  those  who  had 
been  discharged,  and  others,  forced  entrance  into 
the  plant  without  permission.  They  were  physically 
stopped  at  the  entrance  to  the  preparation  room  by 
the  AFL  Union  representatives.  At  this  itme  a 
scuffle  ensued,  and  unfortunately  at  this  particular 
moment   no   company   representative  was   present. 
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The    watchm.an   was    immediately    smnmoned.     He 
restored  order,  and  the  Plant  Superintendent  was 
sent  for.  Mr.  Fordham  [281]  appeared  on  the  scene. 

Mr.  Edises :  Just  a  moment.  I  think  that  portion 
about  their  being  physically  stopped  had  probably 
better  be  stricken.  In  view  of  the  subsequent  testi- 
mony that  no  company  representative  was  present,  it 
would  obviously  have  to  be  hearsay. 

Q.  (By  Mr.  Agee) :  Did  you  see  or  observe  the 
picket  line  in  operation  and  action  that  morning  of 
November  21st'? 

A.     I  was  not  at  the  spot  when  this  occurred. 

Q.     You  were  nof? 

A.     I  was  not  there. 

Mr.  Agee:  I  see.  Then  we  consent  that  that  go 
out. 

Q.  (By  Mr.  A2:ee)  :  You  say  that  Fordham  was 
called  by  the  watchman  ? 

A.     That  is  right. 

Q.     Then  what  transpired? 

A.  Fordham  appeared  and  it  is  my  understand- 
ing that  he  informed  the  gathered  people  that  they 
were  trespassing. 

Mr.  Jennings:     This  again  would  be  hearsay. 

The  Witness:     Yes,  it  is  all  hearsay. 

Mr.  Agee :  You  have  called  Mr.  Fordham  to  come 
here,  have  you  not? 

The  Witness:     That  is  right. 

Mr.  Agee:     All  right. 

Q.     (By  Mr.  Agee)  :     FlimiTiate  what  you  your- 
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self  did  not  hear.  What  did  you  see  or  hear,  if  any- 
thing, that  morning,  yourself? 

A.  Unfortunately,  I  was  in  another  portion  of 
the  plant  when  this  event  took  place,  and  as  I  ar- 
rived there,  the  workers  were  at  that  moment  walk- 
ing out  of  the  plant,  so  all  that  I  can  testify  here  con- 
cerning this  event  is  hearsay. 

Q.  At  the  time  that  you  saw  the  workers  walk- 
ing away  after  the  event  had  occurred,  about  what 
time  of  the  morning  W' as  it "? 

A.     I  guess  approximately  10:00;  around  10:00. 

Q.     All  right.  Now  go  ahead  with  your  next  event. 

Trial  Examiner  Myers :  How  many  employees 
did  you  have  in  the  plant  at  that  time? 

The  witness :  I  am  afraid  I  could  not  accurate^ 
answ^er  that. 

Trial  Examiner  Myers:     About  how  many. 

The  AVitness:  Oh,  I  would  guess  there  were  a 
hundred  people  present,  other  than  this  group. 

Trial  Examiner  Myers:  No,  I  do  not  mean  pres- 
ent.  I  mean,  how  many  in  the  plant? 

The  Witness:     In  the  plant?   About  100. 

Trial  Examiner  Myers:  And  how  many  in  the 
group,  about  30? 

The  Witness:     About  40. 

Trial  Examiner  Myers :  Then  you  had  about  140 
employees  that  were  there  at  that  time? 

The  Witness:     That  is  right.  [283] 

Q.  (By  Mr.  Agee)  :  Would  you  go  to  the  next 
event  that  vou  have  listed? 
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A.  I  think  that  covers  the  complete  story  of  the 
actual  events  that  occurred. 

Q.  The  Union  that  the  company  had  the  contract 
with  has  been  referred  to,  and  we  will  refer  to  it 
as  No.  22382,  is  that  correct? 

A.     That  is  correct. 

Q.  For  the  purpose  of  our  questions,  when  we 
say  "AFL  Union,"  unless  we  designate  it  other- 
wise, you  can  understand  it  would  mean  this  22382. 
Do  you  understand  that? 

A.     I  understand  that. 

Q.  Did  the  AFL  Union  from  time  to  time  re- 
quest the  discharge  of  any  of  the  employees'? 

A.     Yes,  they  did. 

Q.  By  whom  were  those  requests  made,  that  is, 
by  what  individual? 

A.  Mr.  Torreano  made  one  request  of  me  per- 
sonally, that  I  can  testify  to. 

Q.  Were  any  of  those  requests,  to  your  knowl- 
edge, ever  made  in  writing? 

A.  With  the  exception  of  the  25  or  26  names  on 
the  letter  which  is  in  evidence  there,  I  don't  know 
of  any  requests  that  were  made  in  writing. 

Q.  In  connection  with  these  oral  requests  com- 
ing from  the  Union,  upon  what  ground  were  they 
made  ? 

A.     The  ground  was  not  explained  to  me. 

Q.  Following  such  request,  what  action,  if  any, 
did  the  Company  take? 

A.  They  consistently  opposed  such  demand  at 
this  particular  time. 
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Q.  AVere  tliere  any  occasions  when  demands 
were  made  that  an  employee  be  discharged  because 
he  was  not  in  good  standing  with  this  AFL  Union? 

A.     Other  than  this  particular  event?     Yes. 

Q.  You  referred  to  one  specific  instance.  His 
name  was  what? 

A.  Maraquias — excuse  me.  I  will  have  to  look 
that  one  up. 

Mr.  Tobriner:  Mr.  Agee,  may  I  ask  you  what 
time  you  are  referring  to  in  these  questions? 

Mr.  Agee :  I  will  ask  him  to  fix  the  time  on  this 
one. 

A.  (Continuing)  It  is  my  understanding  that 
Maraquias  Pereze  was  discharged  July  15,  1944, 
at  the  request  of  the  Union,  for  failure  to  join  the 
Union.    He  worked  from  June  29,  1944;  14  days. 

Trial  Examiner  Myers  :     That  took  place  in  1944? 

The  Witness:     '44,  that  is  right. 

Q.  (By  Mr.  Agee)  :  Do  you  have  in  mind  the 
names  of  any  employees  involved  in  a  similar  re- 
quest ? 

A.     That  is  the  only  specific  name  I  have. 

Q.  Were  there  other  instances  in  which  a  re- 
quest was  made  for  the  Company  to  discharge  an 
employee  ? 

A.     I  understand  that  it  was  the  general  practice. 

Mr.  Edises:     I  ask  that  that  go  out. 

Trial  Examiner  Myers:     Strike  it  out. 

Read  the  question  to  the  witness,  please. 

(The  cjuestion  was  read.) 
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A.     All  that  I  can  testify  to  that  is  hearsay,  yes. 

Mr.  Edises:     I  ask  that  go  out. 

Trial  Examiner  Myers:     Strike  it  out. 

Mr.  Jemiings:  Strike  out  the  "yes."  The  first 
part  of  the  answer  should  remain,  should  it  not, 
Mr.  Examiner? 

Trial  Exariiiner  Myers:  Read  the  question  to 
the  witness,  please. 

(The  question  was  read.) 

A.  There  were,  but  I  have  no  jDersonal  connec- 
tion with  them. 

Trial  Examiner  Myers:  Just  answer  the  ques- 
tion. 

The  Witness :     AW  right. 

A.     Yes. 

Q.  Do  you  know  of  any  of  those  instances  of 
your  own  knowledge,  or  is  your  knowledge  based 
on  hearsay? 

A.     My  knowledge  is  based  on  hearsay. 

Q.  I  will  ask  you  if  the  AFL  Union  served  a 
demand  or  made  a  demand  upon  the  Company  that 
the  Company  enter  into  a  contract  with  it  for  the 
year  commencing  March  1,  1946?  [286] 

A.     Yes,  they  did. 

Q.  I  call  your  attention  to  the  commencement  of 
this  demand,  which  recites  tliat  tlie  Board's  order 
reads  as  follows: 
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"It  is  hereby  ordered  that  the  elections  held 
from  October  11  to  December  20,  1945,  inclu- 
sive, among  the  employees  of  members  of 
C.  P.  &  CI.,  and  among  the  employees  of  the 
independent  companies,  be  and  they  are  hereby 
vacated  and  set  aside." 

Then  in  the  language  of  the  demand: 

"As  a  result  of  this  order  we  now  are,  as  we 
always  have  been,  the  exclusive  bargaining 
agent  for  your  employees.  The  Board  by  its 
own  order  admits  that  the  recent  elections  were 
illegal  and  now  stand  voided.  The  American 
Federation  of  Labor  cannot  accept  a  position 
that  gives  us  less  than  we  had  prior  to  the 
illegal  elections.  We  demand  a  contract  on 
behalf  of  our  organization  that  continues  to 
give  us  exclusive  bargaining  rights  and  that 
affords  us  a  Union  sho]:).  We  further  demand 
that  all  increases  shall  be  retroactive  to  March 
1,  1946." 

Is  that  the  language  in  which  the  Union  made  the 
demand  upon  the  Company? 

A.  This  demand  was  made  to  the  California 
Processors  and  Growers,  of  which  the  Company  is 
a  member,  yes. 

Q.  Following  that  demand,  what  action,  if  any, 
did  the  Hume  Company  take  in  response? 

A.     We  resisted  this  demand  until,  at  the  <'.om- 
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mencement  of  our  1946  spring  spinach  operations, 
the  AFL  Union  again  tied  up  our  trucking  opera- 
tions. 

Q.  You  are  familiar  with  that  part  of  the  con- 
tract between  the  Hume  Company  and  the  Union 
for  the  year  commencing  March  1,  1945,  and  ending 
March  1,  1946,  which  provides  for  an  arbitration 
in  the  event  any  disputes  arise  between  the  Com- 
pany and  the  Union*? 

A.     What  are  the  dates  of  that  contract? 

Q.  For  the  contract  covering  the  period  from 
March  1,  1945,  up  to  March  1,  1946. 

A.     Yes. 

Q.  Following  this  demand,  did  the  Company 
enter  into  a  stipulation  with  the  Union  to  arbitrate 
the  dispute  that  arose  by  virtue  of  this  demand 
made  by  the  Union  upon  the  company  f 

A.     Yes. 

Q.  I  hand  you  a  document  dated  February  8, 
1946,  entitled  "Stipulation  to  Arbitrate,"  and  ask 
if  that  was  the  written  stipulation  entered  into  on 
or  about  the  date  it  bears  ? 

A.     To  the  best  of  my  knowledge,  yes. 

Q.  That  recites,  does,  that,  "It  is  hereby  agreed 
by  the  parties " 

Mr.  Agee:  First  I  will  offer  this  in  evidence, 
and  then  I  will  wild  it. 

Trial  Pjxaminer  Myers:     Any  objection? 

Mr.  Edises:     No  objection. 

Mr.  Tobriner:     No  objection. 
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Trial  Examiner  Myers:  It  will  be  received  in 
evidence,  and  I  will  ask  the  reporter  to  mark  it  as 
Hume's  Exhibit  No.  1. 

(The  document  referred  to  was  marked 
Hume's  Exhibit  No.  1,  and  was  received  in 
evidence.) 

HUME  COMPANY  EXHIBIT  No.  1 

February  8,  1946 

STIPULATION  TO  APBITEATE 

It  is  hereby  agreed  by  the  parties  listed  below 
that  the  issues  described  below  shall  be  heard  by 
an  arbitrator  to  be  named  by  the  Director  of  the 
U.  S.  Conciliation  Service,  Department  of  Labor, 
said  arbitrator  to  be  a  member  of  the  })ermanent 
staff  of  the  U.   S.  Conciliation  Service. 

The  issues  to  be  determined  are  as  follows: 

Whether  the  G.  W.  Hume  Co.,  a  member  of 
California  Processors  and  Growers,  Inc.,  in 
accordance  with  the  terms  of  the  collective  bar- 
gaining agreement  between  California  Proces- 
sors and  Growers,  Inc.,  and  California  State 
Council  of  Cannery  Unions,  and/or  the  agree- 
ment between  G.  W.  Hume  Co.  and  Local 
Union  22382,  and/or  the  past  practices  of  the 
union  and  the  plant  management,  is  required 
to  maintain  a  union  shop. 
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The  decision  of  the  arbitrator  shall  be  final  and 
binding  upon  the  parties.  No  x^rice  issue  is  in- 
volved. 

Cx\LIFOENIA     PROCESSORS 
AND  GROWERS,  INC., 
Representing    G.    W.    Hume 
Company. 

By    J.  W.  BRISTOW, 

(Written  Signature). 
JOHN  W.  BRISTOW, 
(Typed  Signature). 
Address:  1200  Financial  Cen- 
ter   Building,    Oakland    12, 
California. 
CALIFORNIA    STATE    COUN- 
CIL OF  CANNERY  UNIONS, 
Representing  Local  Union 
22382. 
By     HAL  P.  ANGUS, 

(Written   Signature). 
HAL  P.  ANGUS, 

(Typed  Signature). 
And  By     VERNON  L.  PANKEY, 
( Written  Signature ) . 
VERNON  L.  PANKEY, 
(Typed  Signature). 
Union  Address: 
414  Thirteenth  Street 
Oakland  12,  California 
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Mr.  Agee :     I  will  read  that  into  the  record. 

"It  is  hereby  agreed  by  the  parties  listed  below 
that  the  issues  described  below  shall  be  heard  by 
an  Arbitrator  to  be  named  by  the  Director  of  the 
U.  S.  Conciliation  Service,  Department  of  Labor, 
said  Arbitrator  to  be  a  member  of  the  permanent 
staff  of  the  U.  S.  Conciliation  Service. 

"The  issues  to  be  determined  are  as  follows: 

"Whether  the  G.  W.  Hume  Co.,  a  member  of 
California  Processors  and  Growers,  Inc.,  in  accord- 
ance with  the  terms  of  the  collective  bargaining 
agreement  between  California  Processors  and  Grow- 
ers, Inc.,  and  California  State  Council  of  C^annery 
Unions,  and/or  the  agreement  between  G.  W.  Hume 
Co.  and  Local  Union  22382,  and/or  the  past  prac- 
tices of  the  Union  and  the  plant  management,  is 
required  to  maintain  a  union  shop. 

"The  decision  of  the  Arbitrator  shall  be  tinal  and 
binding  upon  the  parties.  No  price  issue  is  in- 
volved. 

"CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC., 

"Representing   G.  W.   Hume 
Company. 

"CALIFORNIA  STATE  COUN- 
CIL OF  CANNERY  UNIONS, 
' '  Representing    Local    Union 

22382." 
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Q.  (By  Mr.  Agee)  :  Following  that,  was  the 
matter  referred  to  the  Central  Adjustment  Board 
for  arbitration'?  A.     Yes. 

Q.  I  hand  you  a  document  entitled  "Minutes  of 
Special  Meeting  of  Central  Adjustment  Board  held 
at  1200  Financial  Center  Building,  Oakland,  on 
Friday,  February  8,  1946,  at  1:30  ]).m.,"  and  ask 
you  if  that  is  the  report  that  was  comnumicated  to 
the  Hume  Company  by  the  Central  Adjustment 
Board  ?  A.     Yes. 

Mr.  Agee:     We  offer  that  as  Hume  No.  2. 

Mr.  Jennings:     No  objection. 

Mr.  Edises:     No  objection. 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  Reporter  to  please  mark  it  as  Hume  Ex- 
hibit No.  2. 

(The  docmnent  referred  to  was  marked 
Hume's  Exhibit  No.  2  and  was  received  in 
evidence.) 

HUME  COMPANY  EXHIBIT  No.  2 

Mimites  of  Special  Meeting  of  Central  Adjustment 
Board  Held  at  1200  Financial  Center  Building, 
Oakland,  on  Friday,  February  8,  1946,  at 
1 :30  p.m. 

Present :  Ted  Lopez,  Harry  Pizzo,  Mike  Elorduy, 
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Rose  Sanders,  Vern  Pankey,  Sam  Kai  Kee,  A.  W. 

Ford,  Ralph  Wanzer,  A.  L.  Walters,  J.  W.  Bristow. 

In  attendance:  Mary  Jenkins,  Bob  Irwin,  Joe 
Ferriera,  George  Mock,  Wesley  King,  H.  C  Tor- 
reano,  Hal  P.  Angus,  T.  P.  Hedt,  F.  S.  Cloiigh, 
J.  P.  St.  Sure. 

The  reading  of  the  minutes  of  the  last  Centi'al 
Adjustment  Board  meeting  was  dispensed  with. 

Chairman  Pankey  presented  the  complaint  in- 
volving the  G.  W.  Hume  Co.  dated  February  4, 
1946,  as  follows : 

Nature  of  Compkiint: 

"The  G.  W.  Hume  Company  has  mailed 
letters  to  approximately  twenty-five  ex-members 
of  Local  Union  :^  22382  who  were  not  in  good 
standing. 

"The  letters  mentioned  above  advise  and  re- 
quest that  these  ex-members  return  to  work  at 
the  Hume  plant  on  Thursday,  February  7, 
1946." 

Mr.  St.  Sure  described  the  various  discussions 
held  in  the  recent  past  concerning  the  application 
of  Section  3(a)  of  the  agreement,  stating  that  these 
discussions  have  resulted  in  no  common  agreement 
between  union  and  employers  representatives  con- 
cerning the  interpretation  of  Section  3(a)  of  the 
contract. 
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Mr.  St.  Sure  described  the  question  at  issue  in 
this  case  as  follows: 

"Whether  the  G.  W.  Hume  Co.,  a  member 
of  California  Processors  and  Growers,  Inc., 
in  accordance  with  the  terms  of  the  collective 
bargaining  agreement  between  California 
Processors  and  Growers,  Inc.,  and  California 
State  Council  of  Cannery  Unions,  and/or  the 
agreement  between  G.  W.  Hume  Co.  and  Local 
Union  22382,  and/or  the  past  practices  of  the 
union  and  the  plant  management,  is  required 
to  maintain  a  union  shoj)." 

It  was  moved  by  Mr.  Elorduy,  seconded  by  Mr. 
Rizzo,  that  the  G.  W.  Hume  Company  be  required 
to  maintain  a  union  shop  in  accordance  with  the 
above  considerations  which  comprise  the  issue. 

The  following  were  designated  as  voting  mem- 
bers: Ted  Lopez,  Harry  Eizzo,  Mike  Elorduy,  Rose 
Sanders,  A.  W.  Ford,  Ralph  Wanzer,  A.  I.  Walters, 
Sam  Kai  Kee. 

A  secret  ballot  resulted  in  a  four  ia  four  vote; 
whereupon  the  Board  ordered  the  case  transmitted 
to  an  arbitrator  for  decision. 

Following  discussion  upon  the  choice  of  an  arbi- 
trator, it  was  mutually  agreed  by  all  parties  that 
the  U.  S.  Conciliation  Service  would  be  requested 
to  appoint  a  permanent  staff  member  of  that  Serv- 
ice as  arbitrator  and  the  secretaries  of  California 
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State  Council  of  Cannery  Unions  and  of  California 
l^j'ocessors    and    Growers,    Inc.,    were    directed    to 
l)repare  and  transmit  the  Stipulation  to  Arbitrate. 

There  being  no  further  matters  before  this  meet- 
ing, it  was  adjourned  at  2 :00  p.m. 

/s/  J.  W.  BRISTOW, 
Secretary. 


Q.  (By  Mr.  Agee)  :  I  call  your  attention  to  the 
findings  of  the  Board  to  the  effect  that :  [290] 

"A  secret  ballot  resulted  in  a  four  to  four  vote; 
whereupon  the  Board  ordered  the  case  transmitted 
to  an  Arbitrator  for  decision. 

"Following  discussion  upon  the  choice  of  an 
Arbitrator,  it  was  mutually  agreed  by  all  parties 
that  the  U.  S.  Conciliation  Service  would  be  re- 
quested to  api3oint  a  permanent  staff  member  of 
that  Service  as  Arbitrator  and  the  secretaries  of 
California  State  Council  of  Cannery  Unions  and 
of  California  Processors  and  Growers,  Inc.,  were 
directed  to  prepare  and  transmit  the  Stipulation 
to  Arbitrate." 

That  appeared  in  the  report  made  to  the  Com- 
pany? A.     That  is  right. 

Mr.  Agee:  I  have  my  exhibits  backwards,  Mr. 
Examiner. 
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Q.  (By  Mr.  Agee) :  This  meeting  of  the  Ad- 
justment Board  \Yas  No.  1,  was  it  not,  and  that  was 
immediately  succeeded  by  the  stipulation  to  refer 
the  matter  to  the  Labor  Department,  is  that  right? 

A.     That  is  right. 

Q.  Following  that,  did  your  representative,  in 
connection  with  this  matter,  receive  this  letter  which 
is  dated  April  3,  1946,  from  the  United  States  De- 
partment of  Labor,  United  States  Conciliation 
Service?  A.     Yes. 

Q.     Signed  by  Mr.   George  Cheney? 

A.     Yes. 

Mr.  Agee:      We  offer  this  as  Hume  No.  3. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Edises:     No  objection. 

Mr.  Jennings:     No  objection. 

Mr.  Tobriner:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  tlie  reporter  to  please  mark  it  as  Hume's  Ex- 
hibit 3. 

(The  document  referred  to  was  marked 
Hume's  Exhibit  No.  3,  and  was  received  in 
evidence.) 
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HUME  COMPANY  EXHIBIT  No.  3 

U.  S.  Department  of  Labor,  United  States  Con- 
ciliation Service,  1755  Federal  Building,  Los 
Angeles  12,  California. 

April  3,  1946 
Paul  St.  Sure,  Attorney 
Financial  Center  Building 
Oakland,  California 

Dear  Mr.  St.  Sure: 

Re:     California  Processors  & 

Growers,  Inc.,  Arbitration 
(Representing  G.  W.  Hume  Company) 

Confirming  the  information  given  j^ou  several 
weeks  ago  over  long  distance  telephone  from  Wash- 
ington, D.  C,  respecting  the  above-entitled  matter, 
I  desire  to  respectfully  decline  the  aiDpointment  as 
Arbiter  of  this  controversy  and  consequently  tender 
my  resignation.  The  Director  of  our  Service  in 
Washington  has  been  advised  of  my  inability  to 
serve. 

Very  sincerely  yours, 

/s/  GEO.  CHENEY, 
Arbiter. 

cc:  Mr.  Saul  Wallen 


Mr.  Ae:ee :     I  will  read  that  for  the  record. 
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"Paul  St.  Sure,  Attorney 
Financial  Center  Building 
Oakland,  California 

"Dear  Mr.  St.  Sure: 

Re:     California  Processors  and 

Growers,  Inc.,  Arbitration." 

Mr.  Jennings:  Mr.  Examiner,  the  letter  is  in 
the  record.    I  do  not  think  it  is  necessary  to  read  it. 

Mr.  Agee :  I  thought  maybe  the  Examiner  might 
want  to  know  what  occurred,  in  order  to  follow  the 
testimony. 

Trial  Examiner  Myers:  I  read  all  the  exhibits. 
If  you  want  to  read  it,  go  ahead. 

Mr.  Agee:     It  is  very  short. 

"Confirming  the  information  given  you  several 
weeks  ago  over  long  distance  telephone  from  Wash- 
ington, D.  C,  respecting  the  above-entitled  matter, 
I  desire  to  respectfully  decline  the  appointment  as 
Arbiter  of  this  controversy  and  consequently  tender 
my  resignation.  The  Director  of  our  Service  in 
Washington  has  been  advised  of  my  inability  to 
serve. 

"Very  sincerely  yours." 

Could  we  have  a  recess  at  this  time,  and  adjourn 
for  lunch? 

Trial  Examiner  Myers:  Very  well.  How  long 
should  we  take  for  lunch  today? 

Mr.  Tobriuer:  One  hour,  I  suggest,  so  we  may 
be  able  to  finish  it  up  as  early  as  possible. 
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Mr.  Ai>ee:     That  is  perfectly  satisfactory. 
Trial    Examiner    Myers:     Very    well.      We    will 

adjourn  now  until  1 :45. 

(Thereupon,   a  recess  was  taken  until   1:45 
o'clock  p.m)  [293] 

After  Recess 

(Whereupon  the  hearing  was  resumed,  j^ur- 
suant  to  the  recess,  at  1:45  o'clock  p.m.) 

Trial  Examiner  Myers:  Are  you  read}",  gentle- 
men'? 

Mr.  Tobriner:     Eeady. 

Mr.  Agee:     We  are  ready. 

Trial  Examiner  Myers:     Very  well. 

THOMAS  D.  BIRCHALL 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, G.  W.  Hume  Company  and  California  Pro- 
cessors &  Growers,  Inc.,  having  been  previously 
duly  sworn,  was  examined  and  testitied  further  as 
follows : 

Direct  Examination 
(Resumed) 

By  Mr.  Agee: 

Q.  Mr.  Birchall,  you  testified  that  the  company 
continued  operations  during  the  fall  of  1945  witli- 
out  ac<^eding  to  the  demands  of  the  union  that  all 
employees  who  were  not  members  of  the  union  in 
good  standing  should  be  discharged,  is  that  cori-ect  ? 

A.     At  first,  yes,  we  did. 
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Q.  Then  you  came  down  to  the  events  of  No- 
vember 20th  and  November  21st,  is  that  correct? 

A.     That  is  correct. 

Q.  After  November  21,  19-15,  did  the  company 
continue  in  operation?  A.     Yes. 

Q.     What  were  they  processing? 

A.     Spinach. 

Q.     About  when  did  the  spinach  season  end? 

A.  The  date  I  think  was  the  5th  of  January, 
1946. 

Q.  Under  what  conditions  did  the  company 
operate  between  November  21,  1945,  and  approxi- 
mately January  15,  1946,  when  the  spinach  season 
ended  ? 

A.  Well,  there  were  no  disturbances  of  any 
kind. 

Q.  Was  the  entire  spinach  crop  processed,  that 
is,  that  came  into  the  ])lant? 

A.     The  entire  crop  was  handled,  yes. 

Q.  After  the  stoppage  of  the  truck  that  you 
referred  to,  on  November  20tli,  were  there  any 
further  stoppages  of  work,  or  anything  of  the  kind? 

A.  No  further  stoppages.  Everything  was 
smooth. 

Q.  Are  you  familiar  with  a  publication  known 
as  the  "FTA-CIO  Cannery  Workers"? 

A.     I  have  seen  copies. 

Q.  Do  you  have  in  mind  a  statement  that  was 
published  in  that  ]3ublication  on  or  about  Novem- 
bei"  3,  1945,  with  reference  to  the  payment  of  dues 
to  the  AFL  imion  bv  members  of  the  010? 
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A.     Yes,  sir.    I  recall  such  a  statement. 

Mr.  Edises:     Objected  to  as  immaterial. 

Trial  Examiner  Myers:     Overruled. 

A.     Yes,  I  recall  such  a  statement. 

Q.     Do  you  have  that  article? 

A.     Yes,  I  have. 

Q.     Will  you  find  it,  please? 

A.  Yes.  I  have  this  publication  in  my  hands 
now. 

Q.  Will  you  state  the  date  of  the  publication 
first?  A.     It  is  dated  November  3,  1945. 

Q.     Will  you  point  to  the  item  that  I  mentioned? 

A.     (Indicating). 

Q.  You  are  pointing  to  the  third  column  on  the 
tirst  page  of  this  publication,  is  that  correct? 

A.     That  is  correct. 

Q.  Did  the  company  cause  this  statement  made 
in  this  publication  to  be  -called  to  the  attention  of 
the  employees? 

A.  It  was  called  to  the  attention  of  the  em- 
ployees. 

Q.  I  call  3^our  particidar  attention  to  this  part 
of  the  article.  In  the  first  place,  the  headline  above 
the  article  recites:  "FTA  Locals  Stopping  AFL 
Checkoff— Pay  Dues  to  CIO." 

Is  that  correct?  A.     That  is  correct. 

Q.  In  the  body  of  this  article  appears  what  pur- 
ports to  be  a  statement  from  the  CIO  in  quotes: 

"However,  in  cases  where  workers  still  find  it 
necessary  to  pay  AFL  di^rs,  the  FTA  will  give  full 
credit  for  dues  paid  to  the  AFL."  [296] 
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Was  that  part  of  the  statement  called  to  the 
attention  of  the  employees  of  the  cannery? 

A.     It  was, 

Q.  Was  an  effort  made  by  the  company  to  in- 
duce the  employees,  regardless  of  their  personal 
desires  for  affiliation,  to  nevertheless,  in  order  to 
carry  the  operation,  comply  with  the  AFL  demands 
and  pay  dues  to  the  AFL?  A.     Yes. 

Q.  In  connection  with  the  work  there  at  the 
plant,  after  the  spinach  was  finished  on  or  about 
January  15,  1916,  were  there  any  plant  operations, 
that  is,  operations  of  the  whole  plant  until  on  or 
about  February  7th  ? 

A.     No,   no   canning   operations. 

Q.  Were  canning  operations  conunenced  on  or 
about  February  7th  1 

A.  No.  Canning  operations  were  <!ommenced 
March  25,  1946. 

Q.  Then  was  there  any  interference  or  stoppage 
with  whatever  work  was  going  on  at  the  plant  be- 
tween February  7,  1946,  and  March  25,  1946? 

A.     No,  there  was  no  interference. 

Mr.  Edises:  I  move  to  strike  the  entire  line  of 
testimony  in  regard  to  stoppages,  on  the  groimd  that 
the  question  of  the  employer's  motives  for  acquiesc- 
ing or  engaging  in  a  violation  of  the  National  Labor 
Relations  Act  are  immaterial,  and  particularly  in 
that  the  employers'  notion  that  it  may  be  subjected 
to  some  form  of  economic  duress  has  been  repudi- 
ated by  both  the  Board  and  the  courts  as  an  excuse 
for  violating  the  National  Labor  Relations  Act. 
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Trial  Examiner  Myers:     I  will  deny  the  motion. 

Mr.  Edises:  I  move  to  strike  the  testimony 
dealing  with  the  contents  of  any  paper  published 
by  FTA,  on  the  ground  that  nothing  which  might 
have  been  said  by  the  FTA  on  that  subject  could 
possibly  exonerate  the  company  or  exculpate  in  any 
way  their  violations  of  the  Act. 

Trial  Examiner  Mayers:  I  will  deny  the  motion. 
You  should  have  objected  to  the  questions. 

Mr.  Edises:  I  had  an  objection  in  to  that  ques- 
tion, your  Honor. 

Trial  Examiner  Myers:  The  only  question  you 
objected  to  was  when  he  was  asked,  "Have  you 
got  in  mind  a  certain  publication?" 

Mr.  Edises :  Perhaps  technically  you  may  be 
right,  but  I  think  that  your  Honor's  ruling  at  that 
time  indicated  a  desire  to  permit  exploration  of 
that  subject  matter. 

Trial  Examiner  Myers :     I  will  deny  the  motion. 

Q.  (By  Mr.  Agee)  :  Mr.  Birchall,  is  the  com- 
pany equipped  to  handle  its  own  trucking? 

A.     No. 

Q.  You  rely  entirely  on  outside  truckers,  do 
you?  A.     Yes.  [298] 

Q.  At  the  time  that  you  mentioned,  when  this 
truck  was  stopped,  was  any  statement  made  to  the 
company  at  that  time  by  the  AFL  that  if  these 
incoming  truckloads  being  hauled  to  your  plant 
were  diverted  to  other  plants,  that  it  would  be 
declared  "hot  cargo"? 
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A.     That  is  right.     Such  a  statement  was  made. 

Trial  Examiner  Myers:     By  whom? 

The  Witness:  The  statement  was  made  by  Mr. 
Torreano  of  the  AFL. 

Mr.  Agee:     I  have  no  further  questions. 

Trial  Examiner  Myers :     Have  you  any  questions  ? 

Mr.  Tobriner:     I  have  no  questions. 

Trial  Examiner  Myers :  Mr.  Jennings,  have  you 
any  questions'? 

Cross-Examination 
By  Mr.  Jennings: 

Q.  You  referred  in  your  testimony,  Mr.  Birchall, 
to  a  book  check  conducted  by  the  AFL. 

A.     That  is  right. 

Q.  What  is  a  book  check?  What  do  you  mean 
by  that? 

A.  My  understanding  of  the  procedure  was  this, 
that  the  union  would  establish  a  point  near  or  at 
the  gate  to  the  entrance  to  the  plant  through  which 
all  employees  must  clear  before  being  permitted 
to  go  to  their  jobs  within  the  plant. 

Q.     That  is  what  you  mean  by  a  "book  check"? 

A.  That  is  what  I  meant  by  a  "book  check." 
The  conunon  practice  in  the  past  years. 

Trial  Examiner  Myers:  Did  they  have  to  ex- 
hibit to  the  representative  of  the  union  their  dues 
book? 

The  Witness:     That  is  right. 

Mr.  Jennings:  Have  you  Board's  Exhibit  4(b), 
M)'.  Agee? 
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Mr.  Ageo:     Yes.  (Handing  document  to  comisel.) 

Q.  (By  Mr.  Jennings) :  I  will  show  you 
Board's  Exhibit  4(b),  Mr.  Birchall,  and  in  par- 
ticular Item  No.  5  at  the  bottom  of  the  first  page 
and  the  top  of  the  second  page. 

A.     Yes.     I  have  read  that  paragraph. 

Q.  In  June  of  1945,  the  Hume  Company  was  a 
member  of  the  C.  P.  &  G.,  is  that  correct? 

A.     That  is  correct. 

Q.  This  contract  therefore  covered  the  relation- 
ship between  the  Hume  Company  and  the  AFL 
union?  A.     That  is   correct. 

Q.     I  am  referring  now  to  Board's  Exhibit  4(b). 

A.    That  is  correct. 

Q.  Beginning,  then,  u])on  the  date  of  the  execu- 
tion of  this  contract,  that  contract  was  in  effect, 
insofar  as  the  Hume  Company  was  concerned? 

A.     Yes.  [300] 

Q.  I  will  show  you  also  Board's  Exhibit  8,  an 
agreement  dated  March  25,  1946.  Is  that  agree- 
ment presently  in  effect?  A.     It  is. 

Q.  The  Hume  Company  is  still  a  inember  of  the 
C.  P.  &G.?  A.     It  is. 

Q.  Is  the  green  book  contract,  as  supplemented 
and  amended,  also  in  effect,  or  is  the  green  book 
contract  no  longer  in  effect,  so  far  as  the  Hume 
Company  is  concerned? 

A.     I  cannot  answer  that  question. 

Mr.  Edises:     What  was  the  answer,  please? 

(The  answer  Avas  read.) 
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A.  I  perhaps  would  know  him  if  I  saw  his  state- 
ment.   I  do  not  connect  his  name  with  the  face. 

Mr.  Jennings:     I  have  notliing  further. 

Q.  (By  Mr.  Edises)  :  Mr.  Birchall,  may  I  see 
the  memorandum  that  you  used  in  your  testimony? 

(Witness  hands  document  to  counsel.) 

Q.  Will  you  read  the  item  which  is  set  forth 
here  as  paragraph  No.  4,  please?  Just  read  it 
aloud  into  the  record. 

A.  "At  the  time  of  the  fall  spinach  signup,  the 
management,  R.  G.  Hume,  \vas  told  by  the  union 
representatives,  Brown  and  Evans " 

This  has  already  been  read  in  the  record. 

Q.     That  is  right.  [302] 

A.  "—to  lay  off  those  workers  who  refused  to 
sign  up.  These  included  full  time  workers  wlio  had 
been  w^orking  all  year.  Whereupon  Brown  and 
Hume  placed  a  call  to  the  C.  P.  &  G.  to  check  the 
legality  of  the  union's  request.  A  conversation 
lietween  Hume  and  Clough.  Clough  advised  that 
the  company  had  no  right  to  discharge  workers^ — " 

Q.     Who  is  Clough? 

A.     Clough  is  a  member  of  the  staff  of  C.  P.  &  G. 

" — for  their  refusal  to  sign  wdtli  the  union.  The 
company  conveyed  this  information  to  the  union." 

Mr.  Tobriner:  Object  to  further  reading  of  this. 
I  do  not  see  the  point  of  it.  What  goes  on  within 
the  C.  P.  &  G.  is  not  the  concern  of  any  of  the 
parties.  I  move*  that  it  be  stricken,  ]\Ir.  Trial 
Examiner. 
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Trial  Examiner  ]\Iyers :    Overruled. 

A.  (Continuing):  ^'Tbe  company  conveyed  this 
information  to  the  union,  and  acted  accordingly. 
Before  checking  with  tlie  C.  P.  &  G,,  the  company 
Avas  under  the  impression  that  the  worker  had  to 
sign  up  in  order  to  stay  on  the  job,  and  those 
vrorkers  who  were  hired  were  so  informed.  This 
position  was  reversed  and  clarified  upon  receipt  of 
the  C.  P.  &  CI.  's  advice.  No  workers  were  discharged 
at  this  time  because  of  their  failure  to  sign  up." 

Q.  Does  that  statement  that  you  have  just  read 
comport  with  the  fact,  tliat  is,  this  actually  hap- 
l^ened  *? 

A.  That  is  true,  but  you  must  understand  that 
there  was  a  great  deal  of  confusion  in  our  minds 
at  this  time,  and  we  were  seeking  a  solution  to 
this  thing.  At  the  moment  that  was  the  informa- 
tion we  had  at  hand.  How^ever,  we  did  not  con- 
tinue to  follow  this  policy,  as  the  record  will  show. 

Q.  Do  you  have  the  FT  A  newspaper  from  which 
you  read  an  excerpt  a  moment  ago? 

A.     I  do.      (Handing  document  to  counsel.) 

Q.     Where  was  the  part  that  you  read? 

A.      (Indicating.) 

Q.  Please  read  the  remainder  of  tliat  extract; 
rather,  the  remainder  of  the  article  from  which 
you  read  an  extract,  starting  here.     (Indicating.) 

A.  "As  a  result  of  the  FT  A  victory  over  the 
AFL  Teamsters  at  the  government  elections,  the 
United  States  government  laws  grant  us  the  right 
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to  operate  as  a  union  of  the  Northern  California 

Cannery  Workers. 

"President  Donald  Henderson  pointed  out:  'We 
are  within  our  full  rights  in  refusing  to  pay  AFL 
dues  and  in  paying  CIO  dues.  Nobody  is  going 
to  be  tired  for  refusing  to  pay  AFL  dues.  How- 
ever, in  cases  where  workers  still  tind  it  necessary 
to  pay  AFL  dues,  the  FTA  will  give  full  credit 
for  dues  paid  to  the  AFL.' 

"Our  position,  however,  is  that  cannery  workers 
need  not  pay  AFL  dues  and  should  pay  FTA-CTO 
from  now  on,  in  order  to  build  a  strong  union,  sup- 
ported with  funds  to  help  win  their  demands.  FTA 
members  may  take  withdraw^al  cards  between  sea- 
sons, or  can  remain  as  voting  and  participating 
members  in  the  local  union  by  paying  unemi3loyed 
dues. ' ' 

Mr.  Edises:     Thank  you.     That  is  all. 

Mr.  Jennings:  I  have  just  a  couple  of  questions, 
Mr.  Examiner. 

Trial  Examiner  Myers:     Very  well,  sir. 

Q.  (By  Mr.  Jennings)  :  Referring  to  these 
notes  that  you  have  on  the  last  page,  there  is  a 
rather  long  list  of  names.  No.  22  is  the  name  of 
J.  M.  Smith,  No.  32  is  the  name  of  Oscar  Johnson. 
Can  you  tell  me  what  that  list  of  names  represents  ? 

A.  It  is  headed  "Men  on  Payroll,  November 
19th;  Not  on  November  21st." 

Q.     Does  that  mean  they 
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Q.  Do  you  liave  any  other  notation  with  respect 
to  J.  M.   Smith,  which  would  indicate 

A.  There  is  a  series  of  check  marks  and  signs 
on  here,  but  I  am  afraid  I  cannot  interpret  them. 
I  knew  at  the  time,  but  I  do  not  know  now,  what  it 
means. 

Trial  Examiner  Myers :    Who  made  up  that  list  ? 

The  Witness:  I  made  it  up.  No,  I  beg  your 
pardon.  It  is  in  the  handwriting  of  E.  G.  Hume; 
partially  in  my  handwriting. 

Trial  Examiner  Myers:     What? 

The  Witness:  I  hasten  to  amend  that.  Par- 
tially in  Mr.  Hume's  writing,  and  partially  in  mine. 

Trial  Examiner  Myers :  Who  was  that  list  com- 
posed ? 

The  Witness:  I  think  we  were  trying  at  that 
moment  to  determine  just  exactly  who  was  standing 
where. 

Trial  Examiner  Myers:     When  was  it  made? 

The  Witness:  It  was  made  some  date  after  No- 
vember 21st.    I  don't  know  the  date. 

Q.  (By  Mr.  Jennings)  :  There  are  some  nota- 
tions there  indicating  that  one  of  the  signs  means, 
"Signed  and  no  revocation".  Do  you  find  any 
signs? 

A.  That  is  right.  We  made  some  effort  to  trace 
these  things  out,  but  it  is  so  confused  that  I  would 
hesitate  very  much  to  make  any  statements  about 
the  accuracy  of  that  without  doing  a  lot  of  detailed 
checking. 

Mr.  Jennings:     I  see.     That  is  all. 
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Will  that  list  remain  here? 

Mr.  Agee:  Oh,  yes.  We  will  have  it  marked 
for  identification,  if  you  would  like. 

Mr.  Jennings:  I  just  thought,  when  Mr.  Hume 
takes  the  stand,  there  might  be  some  questions. 

Thank  you.     That  is  all. 

Mr.  Edises:    I  have  no  further  questions. 

Trial   Examiner  Myers:     Any   other   questions'? 

Mr.  Tobriner:     One  or  two  questions. 

Q.  (By  Mr.  Tobriner)  :  Mr.  Birchall,  when 
you  referred  to  a  Robert,  Bob  Clough,  Mr.  Clough 
is  not  an  attorney,  is  he? 

A.  No.  Mr.  Clough  is  a  member  of  the  staff, 
an  employee.  He  was  characterized  as  an  em- 
ployee. 

Trial  Examiner  Myers:  Do  you  know  what  his 
position  is  with  the  company,  that  is,  the  Associa- 
tion ? 

The  Witness :  I  do  not,  other  than  that  lie  is  an 
employee. 

Trial  Examiner  Myers:  Did  you  ever  consult 
him? 

The  Witness:     Oh,  yes,  I  have  talked  with  him. 

Trial  Examiner  Myers:     About  what? 

The  Witness:  Matters  concerning  employee  and 
employer  relationships. 

Trial  Examiner  Myers:  Did  you  ever  get  a 
letter  from  him? 

The  Witness:     1   think  tliere  are  letters  in  the 
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company  files  signed  by  him,  possibly.     I  am  not 

sure  about  it. 

Trial  Examiner  Myers:  You  do  not  know  how 
he  signs  his  name*? 

The  Witness:     No. 

Trial  Examiner  Myers:  Have  you  any  letters  in 
your  files  here"? 

The  Witness:  No,  not  here;  no.  I  may  point 
out  that  yesterday  that  point  was  brought  up  in 
testimony,  and  he  was  characterized  as  an  employee 
of  the  C.  P.  &  G.  [308] 

Trial  Examiner  Myers:  What  is  he?  Do  you 
know  % 

The  Witness :    Well,  he 

Trial  Examiner  Myers:  Is  he  an  office  boy,  or 
a  messenger,  or  what? 

The  Witness:  I  think  he  is  a  representative  in 
the  field  for  tlie  organization,  C.  P.  &  G. 

Trial  Examiner  Myers:  What  do  you  consult 
him  about? 

The  Witness:     Matters  of  labor  relations. 

Trial  Examiner  Myers:  Does  he  come  to  the 
plant? 

The  Witness:  Occasionally  he  comes  to  the 
plant. 

Trial  Examiner  Myers :    Where  is  his  office  ? 

The  Witness:  His  office  is  in  Oakland,  in  the 
Financial  Center  Building,  the  C.  P.  &  G.  office. 

Trial  Examiner  Myers:  Are  there  any  other 
questions  ? 
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Q.  (By  Mr.  Tobriner)  :  The  C.  P.  &  G.,  of 
course,  has  its  attorney,  Paul  St.  Sure,  has  it  not? 

A.     That  is  right. 

Q.     His  office  is  not  with  Paul   St.   Sure? 

A.     It  is  not  with  Paul  St.  Sure. 

Q.  That  list  that  you  had  there,  with  these  vari- 
ous markings  on  it,  was  that  drawn  up  to  show 
who  had  made  revocations  and  w^ho  had  not  made 
revocations,  who  had  cleared  wdth  the  APL  and 
wdio  did  not,  and  that  kind  of  thing? 

A.  That  is  right.  It  w^as  an  effort  made  by  the 
company  to  find  out  who  was  working  and  who 
was  not  working,  and  where  they  stood,  so  we 
would  know  how  to  proceed  with  our  operations. 
It  is  very  confusing  to  run  a  plant  and  deal  with 
the  unions,  too. 

Q.  It  was  not  the  purpose  to  find  out  who  was 
in  the  CIO,  was  it? 

A.  Not  particularly.  We  were  not  concerned 
with  their  membership)  in  any  union. 

Mr.  Tobriner:     I  see.     That  is  all.     Thank  you. 

Trial  Examiner  Myers:  Any  other  questions, 
gentlemen  ? 

Mr.  Jennings:     Nothing. 

Trial  Examiner  Myers :  You  are  excused.  Thank 
you  very  much. 

(Witness  excused.) 

Mr.  Agee:  Mr.  Gallardo,  will  you  step  up, 
l^lease  ? 
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a  witness  called  by  and  on  behalf  of  the  Respond- 
dents,  G.  W.  Hume  Company  and  California  Proc- 
essors &  Growers,  Inc.,  being  first  duly  sworn,  was 
examined  and  testified  as  follow^s: 

Direct  Examination 

Trial  Examiner  Myers :    What  is  your  name,  sir  ? 

The  Witness:    Arthur  A.  Gallardo. 

Trial  Examiner  Myers:     Will  you   please   spell 
your  last  name  for  the  record? 

The  Witness:     G-a-1-I-a-r-d-o.   [310] 

Trial  Examiner  Myers:    Where  do  you  live,  sir'? 

The  Witness:     Turlock. 

Trial  Examiner  Myers:    You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Agee. 

Q.  (By  ]\Ir.  Agee)  :  Are  you  employed  by  the 
Hume  Company  at  Turlock?  A.     Yes,  I  am. 

Q.  In  what  year  did  you  first  commence  your 
employment  with  that  company?  A.     1919. 

Q.  Have  you  worked  continuously  for  that  com- 
pany ever  since?  A.     Yes,  I  have. 

Q.  What  is  your  present  position  with  the  com- 
pany? 

A.     Well,  I  am  Assistant  Superintendent. 

Q.  Were  you  Assistant  Superintendent  from 
the  year  1940  on?  A.     Yes. 

Q..  You  are  familiar  wdth  the  fact,  are  you  not, 
that  a  union  was  organized  there  at  the  plant  in 
1940?  A.     Yes. 

Q.  And  that  was  an  AFL  union.  Local  No. 
22382  ?  A.     Yes. 
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Q.  Did  you  know  who  was  the  man  who  organ- 
ized that  local,  and  who  was  its  Business  Agent  at 
that  time?  A.     R.  M.  Tomson.  [311] 

Q.  And  he  continued  as  business  agent  for  the 
local  for  several  years  thereafter,  did  he? 

A.     Yes. 

Q.  Who  was  the  shop  steward  at  the  Hume 
])lant  during  that  time? 

A.  Well,  they  had  tw^o  different  shop  stewards. 
There  was  one  of  the  shop  stewards  that  was  named 
Ealph  Hance. 

Q.     How  do  you  spell  it? 

A.  H-a-n-c-e.  And  he  left  the  Hume  Company 
and  came  to  work  at  Flotill's.  I  don't  know  ex- 
actly what  the  date  was.  In  fact,  I  am  not  sure 
of  the  year,  but  he  was  succeeded  by  Irwin  C. 
Heagle,  and  Heagle  was  shop  steward  there — oh,  I 
guess,  for  at  least  tw^o  years. 

Q.  Did  your  duties  as  Assistant  Superintendent 
have  to  do  with  the  discharging  of  employees  from 
time  to  time? 

A.  I  beg  your  pardon?  I  didn't  get  the  ques- 
tion. 

Q.  Did  your  duties  as  Assistant  Superintendent 
have  to  do  with  the  discharging  of  employees  from 
time  to  time?  A.     Yes. 

Q.  Were  there  occasions  during  the  years  from 
1940  to  1944,  inclusive,  when  a  representative  of 
this  Local  22382  would  come  to  you  and  request 
that  certain  employees  be  discharged? 

A.    Yes. 
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O.  Was  there  just  one  or  two  of  those  occasions, 
or  were  there  numerous  occasions  when  that  oc- 
curred '? 

A.     Well,  there  were  numerous  occasions. 

Q.  During  that  entire  period  of  time,  was  there 
any  time  when  you  did  not  comply  with  that  re- 
quest and  go  ahead  and  discharge  the  employee 
in  question'? 

A.  No.  I  would  inform  the  employee  that  they 
had  to  clear  with  the  union,  or  they  could  not  work 
there,  and  most  of  the  time  they  just  would  not 
show  ujD  any  more.  I  would  just  tell  them  they 
could  not  work  there.  I  never  came  right  out  and 
definitely  told  anybody,  *'You  are  ilred."  I  would 
just  inform  them  of  the  fact  that  they  would  l^ave 
to  have  a  clearance  with  the  union,  or  they  could 
not  work  in  the  cannery,  and  they  usually  did  not 
work,  or  else  they  got  a  clearance. 

Trial  Examiner  Myers:  Did  you  tell  them  wliat 
iniion  ? 

The  Witness:  The  Cannery  Workers  Union, 
22382.  That  is  the  one  that  was  in  effect  down 
there. 

Mr.  Agee:    You  may  cross-examine. 

Trial  Examiner  Myers:     Any  questions? 

Mr.  Tobriner:    No  questions. 

Mr.  Jennings:    No  questions. 

Cross-Examination 
By  Mr.  Edises : 

Q.     These  persons  whom  you  discharged  on  re- 
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question  of  the  AFL,  were  these  new  employees,  or 

were  they  old  employees'? 

A.  Most  of  them  were  old  employees,  but  I  be- 
lieve there  were  a  few  new  ones  in  there.  In  fact, 
some  of  them  I  did  not  even  know  their  names. 

Q.  Old  employees  in  the  sense  that  they  had 
worked  for  you  in  previous  seasons? 

A.  Well,  not  necessarily  worked  for  me.  I  had 
seen  them  around  the  plant.  They  had  worked  in 
other  departments. 

Trial  Examiner  Myers:  When  he  says  "new'\ 
he  means  the  Hume  Company. 

The  Witness:     Oh,  yes.     Yes. 

Mr.  Edises:     No  further  questions. 

Mr.  Tobriner:     No  questions.  i 

Mr.  Agee :     That  is  all. 

Trial  Examiner  Myers:  You  are  excused. 
Thank  you. 

(Witness  excused.) 

Mr.  Gallardo:     Am  I  permitted  to  go  now? 
Trial  Examiner  Myers:     Yes,  sir.     Thank  you. 


RAYMOND  G.  HUME 

a  witness  called  by  and  on  behalf  of  the  Respond- 
ents, G.  W.  Hume  Company  and  California  Proc- 
essors &  Growers,  Inc.,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers :    What  is  your  name,  sir  ? 
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The  Witness:     Raymond  Cx.  Hume. 

Trial  Examiner  Myers:    Where  do  you  live,  sir? 

The  A¥itness :    Turlock. 

Trial  Examiner  Myers:    You  may  be  seated,  Mr. 
Hume. 

You  may  proceed,  Mr.  Agee. 

Mr.  Agee:  May  I  state  at  this  time,  Mr.  Jen- 
nings, that  during  the  noon  recess  I  drove  to  Tur- 
lock and  interviewed  Mr.  Fordham,  the  Plant 
Superintendent,  and  when  this  man  returns  to  Tur- 
lock, he  will  cause  Mr.  Fordham  to  come  back  up 
here.  But,  the  one  point  I  wanted  to  question  him 
about,  and  I  will  state  what  he  will  testify  to,  is 
this:  he  will  say  that  these  workers,  headed  by  Mr. 
Heagle,  collected  outside  of  his  office  on  the  morn- 
ing of  November  21st  of  1945,  and  Heagle  asked 
him  if  they  could  go  to  work.  Fordham  replied 
that  they  could  not  until  they  had  cleared  with  the 
imion  and  until  they  did  so,  they  would  have  to  get 
off  the  company  property.  He  will  deny  that  he 
used  the  word  "fired",  or  said  anything  more  to 
Mr.  Heagle,  other  than  I  have  recited,  and  that  he 
said  it  in  a  tone  of  voice  loud  enough  for  the 
persons  collected  around  Heagle  to  hear  him.  "^ 

If  you  want,  I  will  have  him  come  up. 

Mr.  Jennings:     I  would  stipulate  that. 

Trial    Examiner   Myers:     Do    you    want   a    few 
minutes  *? 

Mr.  Jennings:  No.  I  would  say  this:  I  would 
stipulate    that    if    Mr.    Fordham    were    called,    he 
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would  so  testify,  but  the  employees  have  testified 

something  other  than  that. 

Mr.  Agee:  That  is  our  stipulation  now,  and  that 
was  our  stipulation  before.  We  do  not  say  as  to 
the  truth  of  your  witness.  AVe  do  not  say  the  truth 
of  ours.  We  just  stipulated  that  if  they  were 
called,  they  would  so  testify.  [315] 

Trial  Examiner  Myers :  That  is  going  to  be  very 
confusing  for  me  when  I  go  to  resolve  the  conflict 
of  testimony.  I  tided  to  point  that  out  yesterday. 
As  long  as  3^ou  cannot  agree,  I  think  you  had  better 
call  Mr.  Fordham. 

Q.  (By  Mr.  Agee)  :  What  is  your  full  name, 
sir?  A.     Raymond  Gorham  Hume. 

Q.  Are  you  connected  with  the  Hume  Company 
at  Turlock?  A.     I  am. 

Q.  What  position  do  you  hold  witli  that  com- 
pany ?  A.     President. 

Q.  In  what  year  did  you  first  become  President 
of  the  companj^?  A.     1941. 

Q.  Mr.  Hume,  you  are  familiar  with  the  fact, 
are  you,  that  a  union  was  organized  there  at  the 
plant  in  the  year  1940?  A.     Yes. 

Q.  And  that  that  was  a  union  affiliated  with  tlie 
AFL,  is  that  correct?  A.     That  is  correct. 

Q.  Tn  tlie  ensuing  years  from  1940  to  1944,  in- 
clusive, the  company  made  contracts  annually  with 
that  union  ?  A.     That  is  correct. 

Q.  Those  contracts  were  on  a  yearly  basis,  and 
would  expire  each  j^ear  on  Marcli  1,  is  that  correct? 

A.    Yes.  [316] 
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Q.  During  the  years  from  1940  to  1944,  in- 
clusive, do  you  know  who  was  the  Business  Agent 
for  that  union?  A.     R.  M.  Tomson. 

Q.  During  tliat  period  did  you  have  dealings 
with  him  from  time  to  time  in  connection  with  the 
union  business  with  the  company*? 

A.     Yes,  I  did. 

Q.  Do  you  know  of  your  own  knowledge 
whether,  during  those  years,  from  time  to  time  Mr. 
Tomson  would  make  requests  that  certain  em- 
ployees be  discharged  by  your  company  because 
they  were  not  members  in  good  standing  with  his 
union  ? 

A.  I  believe  he  did  make  that  request  on  occa- 
sion. 

Q.  Who  in  your  plant  was  given  the  responsi- 
bility or  the  duty  of  attending  to  that  matter? 

A.     Usually  Mr.  Gallardo. 

Q.  That  is  the  witness  that  just  left  the  stand, 
is  that  correct?  A.     That  is  right. 

Q.  Can  you  fix  approximately  when  you  first 
became  aware  of  efforts  by  the  CIO  to  organize 
the  workers  in  your  plant? 

A.  Well,  just  roughly  I  would  say  the  fall  of 
1945;  fall  and  summer  of  1945. 

Q.  What  occurred  at  that  time,  that  you 
know  of? 

A.  Well,  not  a  great  deal,  just  talk  by  some  of 
the  men  around  the  plant  that  the  CIO  was  intei - 
ested  in  organizing  the  company,  but  aside  fi'om 
that,  there  was  nothing  very  much. 
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Q.  Was  there  any  occasion  during  the  year  1945 
when  there  was  any  stoppage  of  work  in  the  pLint? 

A.     Would  you  repeat  that  again? 

Trial  Examiner  Myers :  Will  the  reporter  please 
read  the  question  to  the  witness? 

(The  question  was  read.) 

A.     Yes. 

Q.     When  did  that  occur  during  the  year  1945? 

A.     That  occurred  on  Novemher  20th. 

Q.     Was  it  in  the  day  time  or  in  the  evening? 

A.     Wei],  the  trucks  were  tied  up  in  the  evening. 

Trial  Examiner  Myers:     Of  the  19th? 

The  Witness:  Of  the  19th,  and  the  plant  was 
picketed  on  the  morning  of  the  20th. 

Q.  (By  Mr.  Agee)  :  Does  your  company  have 
any  trucks  of  its  own  to  haul  produce  into  the 
])lant?  A.     We  have  a  truck. 

Q.     One  truck? 

A.  One  truck;  not  satisfactory  for  our  hauling 
purposes. 

Q.  Your  hauling  is  done  by  outside  trucking 
concerns?  A.     That  is  correct. 

Qo  When  you  speak  of  the  trucks  being  stopped 
or  held  up  on  the  evening  of  November  19,  1945, 
you  mean  trucks  operated  by  outside  concerns? 

A.     Yes,  by  the  E.  G.  Swanson  Company. 

Q.     Of  Sacramento?  A.     No.    Tiirlock. 

Q.  And  the  following  morning  you  mentioned  a 
picket  line.   Did  that  picket  line  have  any  insignia 
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or  designation  that  tliey  carried  to  indicate  what 

their  affiliation  was?  A.     AFL. 

Q.  Was  the  plant  in  operation  on  that  day  in 
question  ? 

A.  Couldn't  operate;  didn't  have  any  raw 
supply. 

Q.  Were  there  workers  that  were  admitted  or 
got  into  the  plant  and  took  their  stations  ready  to 
go  to  workf  A.     On  the  20th,  yes. 

Q.  There  were  no  operations  that  day,  because 
there  was  no  spinach?  A.     No  raw  supply. 

Q.  On  the  following  day,  November  21st,  what 
were  the  conditions  in  that  respect  that  existed  there 
at  the  commencement  of  the  work  day? 

A.  Well,  we  would  be  allowed  to  operate  and 
haul  the  spinach  into  the  plant,  provided  certain 
workers  were  eliminated  by  us. 

Q.  Who  was  it  that  made  that  demand  upon 
you?  A.     Mr.  Torreano. 

Q.  Who  was  Mr.  Torreano,  and  what  was  his 
position?  [319] 

A.     He  was  the  head  of  the  AFL  Local  22382. 

Q.  When  that  demand  was  tirst  made,  was  it 
oral  or  was  it  in  writing?  A.     Oral. 

Q.  Was  it  communicated  directly  to  you,  or  over 
the  telephone? 

A.  The  first  I  knew  of  trouble  existing  was  when 
the  trucks  were  tied  up  that  night  of  the  19th.  Then 
the  next  day  the  demand  was  made  orally 

Trial  Examiner  Myers:     By  whom? 

The  Witness:     Bv  Mr.  Torreano. 
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A.     (Contimiing) :     that     certain     men     be 

eliminated  from  the  plant  before  we  could  start  our 
operations. 

Q.     Was  that  followed  up  by  a  written  demand? 

A.  That  was  immediately  followed  up  by  a 
letter,  I  believe  that  was  over  the  telephone.  I 
cannot  recall  exactly. 

Q.  But  in  any  event  it  was  immediately  followed 
up  by  a  letter? 

A.  It  was  immediately  followed  up  by  a  letter, 
which  he  followed  up  in  person  with  a  written 
demand. 

Q.  And  Mr.  Torreano  brought  it  down  to  the 
plant   personally?  A.     He   did. 

Q.     And  it  was  delivered  to  you? 

A.     It  was. 

Q.  Was  anything  said  by  him  as  to  what  would 
happen  if  the  company  did  not  comply  with  the 
union  demand  to  dismiss  these  men? 

A.     Could  not  operate. 

Q.  Is  it  possible  for  your  plant  to  operate  unless 
the  trucks  haul  the  produce  into  the  plant? 

A.     No. 

Q.  In  other  words,  your  plant  is  completely 
tied  up,  unless  you  can  get  the  trucks  in  and  out, 
is  that  correct?  A.     Right. 

Q.  And  the  trucks  drivers  coming  in  and  out 
of  the  ])lant  were  all  affiliated  with  what  union? 

A.     I  believe  the  AFL  Teamsters. 

Q.     When  you  got  this  demand  from  the  union, 
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did  you  communicate  to  the  employees  tbat  were 

involved  or  listed?  A.     Yes. 

Q.  Do  you  recall  where  you  were  and  where 
they  were  when  you  communicated  that  to  them  ? 

A.     In  front  of  the  boiler  room. 

Q.     On  the  plant  premises? 

A.     Yes,  on  the  plant  premises. 

Q.  Do  you  recall  whether  or  not  all  of  the  men 
who  appeared  upon  the  list  were  present  at  that 
time?  A.     No,  I  do  not. 

Q.  Who  was  it  that  made  the  statement  on  be- 
half of  the  company  to  the  men  that  their  dismissal 
had  been  requested  by  the  union  ?  [321] 

A.     Mr.  Heagle. 

Q.     Were  you  present  when  he  read  off  the  list? 

A.  I  read  a  list  of  names  to  Mr.  Heagle.  I  pre- 
sume that  most  of  the  men  were  present,  and  later 
I  went  to  the  warehouse  personally  and  dismissed 
the  warehouse  crew,  who  were  also  on  this  list. 

Q.  And  the  meeting  in  front  of  the  boiler  room 
with  Mr.  Heagle  and  these  other  men  present,  what 
part  did  Mr.  Heagle  take  in  that  discussion?  What 
did  he  say  in  substance?  Did  he  read  off  anything 
to  the  men? 

A.  I  believe  I  handed  him  the  memorandum  with 
the  names  on  it,  and  he  called  off  the  names  on  this 
list,  stating  that  I  said  that  they  would  be  laid  off. 

Q.  Before  Mr.  Tomson  had  been  relieved  or 
divested  of  his  office  as  Business  Agent  of  the 
union,  had  Mr.  Heagle  been  a  shop  steward  under 
him?  A.     Yes. 
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Q.  At  the  time,  then,  Mr.  Tomson  was  divested 
of  his  office  as  Business  Agent,  was  Mr.  Heagle  also 
divested  of  his  office  as  shop  steward'? 

A.  I  do  not  believe  right  at  the  moment  that 
Tomson  left,  but  shortly  thereafter. 

Q.  At  the  time  in  question,  that  is,  November 
20,  1945,  was  Mr.  Heagle  then  acting  as  shop 
steward '?  A.     No. 

Q.  After  this  discussion  in  front  of  the  boiler 
room,  did  these  men  that  were  in  that  meeting 
leave  the  plant?  A.     Yes. 

Q.  Do  you  know  whether  they  returned  or  at- 
tempted to  return  the  next  day? 

A.  I  was  not  present,  but  I  heard  they  attempted 
to  return. 

Q.  On  the  following  day,  November  21,  1945, 
was  the  plant  in  operation? 

A.     On  November  21st? 

Q.     Yes.  A.     Yes,  it  was. 

Q.  Was  the  picket  line  thrown  across  the  gate- 
way to  the  plant  on  that  date?   If  you  know. 

I  had  better  ask  first :  were  you  there  ? 

A.  No,  I  was  not  there  at  that  time  of  the 
morning. 

Q.  About  what  time  on  November  21,  1945,  did 
you  arrive  at  the  plant? 

A.  I  think  it  was  around  10:30  or  11:00  in  the 
morning. 

Q.  On  November  21st,  when  you  got  there,  at 
that  time  the  plant  was  then  in  operation,  was  it? 

A.     Yes,  it  was. 
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Q.  Spinach  had  been  hauled  in  in  the  meantime, 
had  it?  A.     That  is  right. 

Q,  At  the  time  you  got  there,  were  any  of  these 
employees  whose  names  had  appeared  upon  this 
list  that  we  have  mentioned,  did  you  see  any  of 
them  present  in  or  about  the  plant?  [323] 

A.  There  were  quite  a  few  of  the  employees 
around  the  plant — not  in  the  plant — they  were 
around  it.  I  will  say  it  this  way:  they  were  off  the 
property,  but  they  were  around. 

Q.     Before  March  1,  19 — withdraw  that. 

The  existing  contract  that  you  had  with  Local 
22382,  that  is,  the  one  that  existed  during  the  month 
of  November,  1945,  by  its  terms  was  to  expire  on 
what  date  ?  A.     March  1st  of  1946. 

Q.  Before  March  1,  1946,  were  you  given  a  de- 
mand by  the  imion,  that  is,  by  the  AFL  union,  that 
you  sign  up  an  exclusive  bargaining  contract  with 
them,  with  closed  shop  provisions'? 

A.     We  were  asked  to,  yes. 

Q.  Was  that  asking  accompanied  by  any  state- 
ment as  to  what  would  happen  if  you  did  not  com- 
ply with  that  request?  A.     It  was  intimated. 

Q.     That  what? 

A.     That  we  would  not  be  able  to  operate. 

Q.  In  your  opinion,  had  you  not  entered  into 
the  contract  which  you  subsequently  did,  with  that 
union,  would  your  plant  have  been  able  to  operate? 

A.  We  loiow  that  it  would  not,  because  we  did 
not   enter   into   any   agreement   until   the   absolute 


484  National  Labor  Relations  Board,  vs. 

(Testimony  of  Raymond  G.  Hume.) 

deadline.   Tlie  trucks  were  tied  up,  so  therefore  we 

were  forced  to  enter  into  an  agreement. 

Q.  The  agreement  that  you  entered  into  under 
those  circumstances  was  made  on  what  datel 

A.     Marcli  25,  1946. 

Q.  Between  March  1,  1946,  and  March  25,  1946, 
what  occurred  in  connection  with  the  operation  of 
the  plant  or  the  sto2:>page  of  operation  of  the  plant  ? 

A.  Trucks  were  not  allowed  to  come  in  or  out 
of  the  warehouse.  We  were  not  operating  at  the 
time.  The  picket  was  placed  down  by  the  warehouse, 
so  that  no  trucks  could  come  in  or  out. 

Trial  Examiner  Myers:  Do  you  mean  by  that, 
that  you  could  not  operate  on  account  of  the  picket 
line? 

The  Witness:  No.  I  mean  that  we  could  not 
make  any  truck  shipments  from  our  warehouse. 

Trial  Examiner  Myers:  But  if  this  situation 
did  not  arise,  would  you  have  heen  in  production? 

The  Witness:  No,  we  would  not  have  been  in 
production. 

Trial  Examiner  Myers:  When  would  you  have 
started  production? 

The  Witness:     March  25th. 

Ttial  Examiner  Myers :  That  was  your  ordinary 
date? 

The  Witness:  That  was  the  start  of  our  spinach 
season.  Up  until  that  time  we  had  not  been  oper- 
ating. 

Trial  Examiner  Myers :     But  if  things  were  run- 
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ning  smoothly,  without   any  trouble   at   all,   when 

would  you  have  started  your  spinach  ?  [325] 

The  Witness:     That  same  day. 

Trial  Examiner  Myers:     That  same  day? 

The  Witness:     Yes. 

Trial  Examiner  Myers:  So  anything  than  tran- 
spired between  the  1st  of  March  and  the  25th  of 
March  has  nothing  to  do  with  your  plant  at  all,  is 
that  it? 

The  Witness:  It  has  only  to  do  with  it  to  this 
extent,  that  we  were  not  allowed  to  ship  any  truck 
shipments  of  canned  goods  out  of  the  warehouse. 

Trial  Examiner  Myers:  You  would  have  ordi- 
narily shipped  some  out  during  that  period? 

The  Witness:     Yes. 

Trial  Examiner  Myers :  But  you  would  not  have 
received  anything  in  during  that  period? 

The  Witness :     We  could  not  receive  anything  in. 

Trial  Examiner  Myers:     Ordinarily,   I  mean. 

The  Witness:  Well,  ordinarily  we  receive  a  few 
things  in,  but  they  are  not  major  necessity. 

Q.  (By  Mr.  Agee)  :  Between  March  1,  1946, 
and  March  25,  1946,  the  bulk  of  the  work  or  opera- 
tions there  would  consist  of  shipments  going  out 
of  the  plant  from  the  warehouse? 

A.     That  is  correct. 

Q.  And  those  shipments  of  course  are  custom- 
arily hauled  by  truck,  are  they?  [326] 

A.     Partially  rail,  partially  truck. 
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Q.  Were  any  shipments  during  that  period 
made  out  of  the  plant  by  way  of  rail? 

A.     Yes. 

Q.  Were  any  shipments  during  that  period  made 
out  of  the  plant  by  way  of  trucks'?  A.     No. 

Q.  You  say  there  was  a  picket  line  maintained 
during  that  period?  A.     Correct. 

Q.     By  whom?  A.     The  AFL. 

Q.  Did  the  Teamsters  who  were  driving  the 
trucks  observe  that  picket  line  ?  A.     They  did. 

Q.     None  of  them  went  through?  A.     No. 

Q.  You  knew  that  if  the  picket  line  was  main- 
tained, that  no  incoming  trucks  could  haul  produce 
into  the  plant,  is  that  correct? 

A.  "  That  is  correct. 

Q.  March  25th.  Do  you  recall  the  day  of  the 
week  that  would  be? 

Trial  Examiner  Myers:  You  have  a  calendar 
right  behind  you. 

Mr.  Agee:     Oh. 

Q.     (By  Mr.  Agee)  :     That  would  be  a  Monday? 

A.     Monday  the  25th,  yes. 

Q.  That  was  the  day,  was  it,  that  this  contract 
was  signed  up,  pursuant  to  the  demand  of  the 
union?  A.     Yes. 

Q.  Did  the  company  commence  canning  opera- 
tions on  March  25th  and  carry  on  continuously 
thereafter?  A.     We  did. 

Q.  Mr.  Hume,  on  March  25,  1946 — and  will  you 
please  answer  this  just  yes  or  no — did  you  on  that 
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date  have  an  opinion  as  to  wa^'^  the  majority  union 

among  the  workers  there  in  the  plant? 

Mr.  Edises:     Just  a  moment,  please. 

Read  the  question,  please. 

Mr.  Agee:  Let  me  reframe  it,  and  then  he  cim 
object  to  it  before  it  is  answered. 

Trial  Examiner  Myers:  Do  you  withdraw  the 
question  ? 

Mr.  Agee:     Yes,  I  do.    It  is  very  poorly  worded. 

Q.  (By  Mr.  Agee) :  Did  you,  on  March  25, 
1946,  have  an  opinion  as  to  whether  the  majority 
of  your  employees  at  that  time  were  members  of 
this  AFL  union  mentioned  here,  or  whether  a 
majority  of  your  members  were  either  affiliated  with 
some  other  union  or  unaffiliated  with  any  miion? 

Mr.  Agee :  Just  a  minute.  Do  not  answer.  There 
is  an  objection. 

Mr.  Edises     That  calls  for  a  yes  or  no  answer. 

Mr.  Agee:     That  is  right. 

Mr.   Edises:     O.K. 

Mr.  Agee :     Now  will  you  answer  the  question  t 

A.     Yes. 

Q.  (By  Mr.  Agee) :  Did  you  make  any  investi- 
gation, or  cause  any  investigation  to  be  made,  or 
from  w^hat  sources  did  you  have  any  information 
to  enable  you  to  make  up  your  opinion  on  that 
matter  ? 

Mr.  Jennings:  I  would  object  to  that,  Mr.  Ex- 
aminer. Obviously  it  is  getting  into  the  question 
of  the  state  of  mind  of  the  employees  in  the  Hume 
plant,  something  that  the  Board  is  endeavoring  to 
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ascertain  in  the  representation  j^roceeding,  and 
which  it  is  the  function  of  the  Board  to  ascertain. 
That  proceeding  was  tlien  i^ending  hefore  the 
Board.  Object  on  the  further  ground  that  the  state 
of  mind  of  the  emplo^^ees  in  the  Hume  plant  is  im- 
material, because  that  is  one  plant  in  the  C.  P.  &  G. 
unit,  and  even  though  all  of  them  might  desire  to 
]3e  represented  by  one  union,  the  unit  is  not  the 
Hume  plant  but  the  entire  C.  P.  &  G. 

Trial  Examiner  Myers :  Will  you  read  the  ques- 
tion, please. 

(The  question  was  read.) 

Trial  Examiner  Myers :  You  had  l)etter  ref rame 
the  question.  [329] 

Q.  (By  Mr.  Agee) :  Do  you  have  any  informa- 
tion that  you  had  received  prior  to  March  25,  1946, 
concerning  the  matter  upon  which  you  just  stated 
you  did  have  an  opinion? 

Mr.  Jennings:     Same  objection. 

Mr.  Edises:  I  will  join  in  that  objection,  adding 
the  further  ground,  Mr.  Examiner,  that  the  repre- 
sentation proceedings 

Trial  Examiner  Myers:  I  know,  but  I  think 
your  objections  are  premature.  That  is  what  I  am 
trying  to  ascertain. 

Will  you  read  that  question,  please  f 

(The  question  was  read.) 

Mr.  Edises:  That  too  calls  for  a  yes  or  no 
answer. 
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Trial  Examiner  Myers:  I  will  overrule  the  ob- 
jection.   Do  you  want  tlie  question  read? 

The  Witness:     Please,  may  I  have  the  question? 

(The  question  was  read.) 

A.     No. 

Mr.  Edises:     What  w\as  the  answer? 

(The  answer  was  read.) 

Q.  (By  Mr.  Agee)  :  Upon  what  did  you  base 
your  opinion  which  you  said  you  had  on  March  25, 
1946? 

A.     Only  the  fact  that  we  had  always  been  AFL. 

Q.  And  your  previous  contracts  had  always  been 
with  AFL?  A.     That  is  correct. 

Q.  Had  the  company  ever  had  any  previous  con- 
tracts with  any  other  union  oi'ganization  than  the 
AFL  ?  A.     No. 

Q.  When  I  speak  of  the  "AFL,"  we  both  under- 
stand that  w^e  mean  22382,  is  that  correct? 

A.     Right. 

Mr.  Agee:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Tobriner : 

Q.  Mr.  Hume,  calling  your  attention  to  this 
contract  with  22382  which  you  just  referred  to. 
Board's  Exhibit  8,  what  was  its  relatiorlship,  if 
any,  to  the  green  book  contract?  Is  it  a  fact  that 
you  continued  to  recognize  the  green  book  contract 
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except  for  tlie  subject  matter  of  Board's  Exhibit 

No.  8?  A.     Yes. 

Q.  Was  Board's  Exhibit  No.  8  a  contract  with 
22382,  AFL? 

Mr.  Jennings:  Objected  to,  Mr.  Examiner,  as 
calling  for  a  conclusion  of  the  witness. 

Trial  Examiner  Myers:     Sustain  the  objection. 

Mr.  Jennings:     The  contract  speaks  for  itself. 

Q.  (By  Mr.  Tobriner) :  Do  you  deal  with 
22382?  A.     Yes. 

Mr.  Tobriner:     That  is  all. 

Trial  Examinei'  Myers :  Mr.  Jennings,  any 
questions  1 

Q.  (By  Mr.  Jennings)  :  I  will  show  you,  Mr. 
Hume,  a  list  which  has  been  identified  by  Mr. 
Birchall.    Is  that  list  in  your  handwriting  ?  [331] 

A.     It  is. 

Q.  Can  you  tell  me  what  that  list  purports  to 
be,  or  what  it  is? 

A.  That  is  a  list  of  names  of  people  that  were 
on  our  payroll  (it  so  states  at  the  top)  on  November 
19t.h,  who  were  not  on  our  payroll  on  November  21st. 

Trial  Examiner  Myers:  What  do  you  mean  by 
that?   They  were  fired,  or  laid  off? 

The  Witness:  I  do  not  mean  that.  I  mean  ex- 
actly what  I  say. 

Trial  Examiner  Myers:     What  happened? 

The  Witness:  I  made  a  comparisini  between  the 
two  payrolls.  Some  of  iho  people  no  doubt  were 
laid  off,  because  I  laid  off  some  })eople,  but  this 
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list  is  not  representative  of  the  people  that  I  laid 

off. 

Q.     (By  Mr.   Jennings)  :     I   will  show  you 

First  of  all,  there  are  a  total  of  names  of  33  men 
and  32  women,  is  that  correct? 

A.     I  do  not  know  otfhand. 

(After  examining  document.)  There  are  33  men, 
all  right,  according  to  these  numbers  here.  32 
women. 

This  is  not  in  my  handwriting  (indicating). 

Q.  I  think  Mr.  Birchall  identified  that  second 
part  as  his  liandAvrting. 

Showing  you  No.  22  in  the  list  of  names  of  men, 
J.  M.  Smith,  do  you  know  Mr.  Smith? 

A.     J.  M.  Smith?  Offhand,  I  do  not  recall  him. 

Q.  Do  you  know  whether  or  not  he  w^as  one  of 
those  who  was  laid  off? 

A.     I  would  have  to  see  the  list  on  that. 

Q.  I  can  tell  you  his  name  is  not  on  the  list, 
Mr.  Hume.  A.     Then  he  was  not. 

Q.     Do  you  know  Mr.  Oscar  Johnson? 

A.     Oscar  Johnson?  '  ■    '"■■  .'■■■■ 

Q.  He  was  the  young  fellow  employed  as  a 
warehousemen  in  November  of  1945.  He  was  then 
about  19  years  old,  I  think. 

A.  .  I  probably  know  him  by  sight. 

Q.  Do  you  remember  whether  or  not  he  was 
working  in  the  warehouse  at  that  time?    '       -^ 

A.     On  November  19th  ? 

Q.     Yes.  A.     Offhand,   no. 

Trial  Examiner  Myers:     Wliy  do  you  say  that 
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Smith  was  not  laid  off  on  November  20tb  ?  Because 

his  name  is  not  on  that  list '? 

The  Witness:  I  laid  oif  a  certain  group  of 
people  that  I  read  off  their  names  to,  and  anybody 
else  that  was  not  there  on  the  21st,  I  did  not  have 
anything  to  do  with.   That  is  what  I  am  driving  at. 

Trial  Examiner  Myers:     You  mean,  the  20th? 

The   Witness:     Well,  the  20th. 

Trial  Examiner  Myers:  That  is  when  3^ou  read 
the  list? 

The  Witness :     That  is  right,  on  the  20th. 

Trial  Examiner  Myers:  A  man  by  the  name  of 
Moore,  whose  name  is  not  on  that  list.  Board's 
Exhibit  8,  according  to  the  testimony  was  laid  off 
because  somebody  from  the  union  called  up  and 
said  that  by  mistake  they  forgot  to  include  the 
name  of  Moore.     Do  you  remember  that  incident? 

The  Witness:  I  believe  Mr.  Moore — he  was  in 
the  warehouse,  and  it  was  assumed  that  the  whole 
warehouse  was  on  the  list,  and  I  laid  off  the  ware- 
house, so  Mr.  Moore  was  included. 

Trial  Examiner  Myers :  You  do  not  know  where 
Mr.  Smith  was  working? 

The  Witness:     Mr.  Smith?     Offhand,  no. 

Q.  (By  Mr.  Jennings)  :  You  say  you  laid  off 
the  entire  warehouse  crew?  A.     Yes. 

Mr.  Jennings:     That  is  all. 

Mr.  Ediscs:     No  questions. 

Mr.  Agee:  I  would  just  like  to  ask  one  more 
question,  if  I  might. 
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By  Mr.  Agee: 

Q.  I  show  you  Board's  Exhibit  7,  headed,  "Dues 
Collections  and  Check-off,"  and  ask  you  if  that  was 
the  agreement  that  you  entered  into  with  22382  on 
August  21,  1944?  A.     Yes. 

Q.  At  the  time,  and  following  the  execution  of 
this  agreement,  did  you  cause  the  employees  in  the 
plant  to  be  notified  of  the  execution  of  the  agree- 
ment ? 

A.  I  believe  at  that  time  we  posted  a  notice  that 
we  were  on  a  check-off  system  from  here  on  out.  I 
mean,  from  that  time  out. 

Q,  From  whom  did  the  demand  come  for  the 
execution  of  that  agreement? 

A.     The  check-off  agreement? 

Q.     Yes.  A.     Mr.  Tomson. 

Q.     He  was  then  the  Business  Agent  of  22382? 

A.     He  was. 

Mr.  Agee:     I  think  that  is  all. 

Trial  Examiner  Myers:  Any  other  questions, 
gentlemen  ? 

Mr.  Jennings:     I  have  nothing. 

Trial  Examiner  Myers:  You  are  excused,  Mr. 
Hume.     Thank  you  very  much. 

(Witness  excused.) 

Mr.  Agee:  At  this  time  we  would  like  to  offer 
the  letter  of  February  27,  1946,  to  the  Honorable 
Jack  Z.  Anderson,  signed  by  Paul  M.  Herzog,  which 
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was  referred  to  by  Mr.  St.  Sure  in  his  examination 
yesterday,  and  coupled  with  his  statement  at  that 
time  that  if  those  copies  were  not  satisfactory,  he 
could  furnish  a  photostat  of  the  original  and  attach 
it  to  the  record. 

Mr.  Jennings:  May  we  go  off  the  record  just 
a  minuted 

Trial  Examiner  Myers:  Off  the  record.  We 
will  take  a  short  recess,  and  you  can  discuss  that. 

(Whereupon  a  short  re<"ess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:  Are  you  ready,  gentle- 
men ? 

Mr.  Jennings:     Ready. 

Trial  Examiner  Myers:  Will  you  call  your  next 
witness,  please,  Mr.  Agee'? 

Mr.  Jennings:  Mr.  Examiner,  with  respect  to 
the  copies  of  a  letter  dated  February  27,  1946,  now 
marked  Hume  Exhibit  No.  4  for  identification,  of 
course  I  have  no  knowledge  concerning  the  matter, 
but  upon  Mr.  St.  Sure's  statement  that  he  knows 
that  such  a  letter  was  written,  and  that  he  has  a 
photostat  of  the  original,  I  have  no  objection  upon 
the  ground  of  authenticity.  I  do  object  upon  the 
gr(nind  of  immateriality,  and  i:>arenthetically  I  can 
say  that  if  the  Chairman  of  the  Board  did  not 
write  that  letter,  of  course 

Mr.  Agee:     He  will  know  about  that. 

Mr.  Jennings: lie  will  know  that  he  did  not. 
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Trial  Examiner  Myers:  Is  there  any  other  ob- 
jection? [336] 

(No  response.) 

Trial  Examiner  Myers:  The  letter  is  already  in 
the  record,  so  there  is  no  use  of  my  sustaining  your 
objection. 

Mr.  Jennings:  I  believe  a  great  part  of  it  has 
already  been  read.     That  is  correct. 

Trial  Examiner  Myers:  So  I  will  overrule  the 
objection  and  receive  the  letter  in  evidence,  and 
ask  the  reporter  to  please  mark  it  as  Hume's  Ex- 
hibit No.  4. 

(The  document  referred  to  was  marked 
Hume's  Exhibit  No.  4,  and  was  received  in 
evidence.) 


HUME  EXHIBIT  No.  4 

Honorable  Jack  Z.  Anderson 
House  of  Representatives 
Washington,  D.  C. 

Dear  Congressman  Anderson: 

I  hasten  to  reply  to  your  letter  of  February  25 
with  reference  to  the  difficult  situation  faced  by  the 
California  cannery  industry.  My  colleagues  and  I 
realized  that,  unless  both  unions  were  willing  to 
exercise  self-restraint,  some  of  these  problems  might 
arise  as  a  result  of  our  recent  decision  setting  aside 
the  October  elections.  I  am  sure,  however,  that 
you  would  not  have  wanted  the  Board  to  reach  anv 
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decision  other  than  that  which  a  majority  of  us 
thought  was  required  as  a  matter  of  good  conscience 
under  the  law. 

The  language  in  the  opinion  to  which  you  allude 
was  simply  a  declaration  of  the  law  as  Vv  e  see  it  and 
as  the  courts  have  interpreted  it.  It  is  true  that 
the  Board  could  not  and  did  not  order  the  employers 
to  take  or  refrain  from  taking  any  particular  action 
in  this  representation  case  in  the  same  sense  that 
it  vrould  have  had  power  to  do  so  in  an  unfair  labor 
practice  proceeding.  We  nevertheless  considered 
it  our  duty  to  call  the  parties'  attention  to  their 
rights  and  obligations  under  the  law,  so  that  they 
might  govern  their  conduct  accordingly  between 
now  and  the  time  a  new  election  can  be  conducted. 
It  would  certainly  have  been  less  fair  to  say  nothing 
on  the  subject,  and  then  to  take  action  against  the 
employers  later,  if  they  engage  in  the  conduct  which 
we  believe  would  be  unlawful.  It  certainly  will 
not  be  the  Board's  fault  if  either  or  l^oth  labor 
organizations  see  fit  to  try  to  force  the  employers 
into  a  situation  which  may  require  them,  in  order 
to  save  their  croj)s,  to  disregard  their  obligations 
under  the  National  Labor  Relations  Act. 

You  may,  therefore,  wish,  perhaps  with  other 
members  of  the  California  Delegation,  to  call  upon 
either  or  both  of  the  competing  labor  organizations 
to  exercise  the  self-restraint  suggested  above  in  the 
interest  of  the  welfare  of  the  people  of  California 
and  the  nation.  I  am  sure  that  the  United  States 
Conciliation  Service  would  l)e  available  to  offer 
assistance  in  this  matter. 
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We  do  not  see  how  we  can  modify  the  recent 
decision  as  von  snggest,  so  as  to  expressly  authorize 
the  C.  P.  &  G.  to  renew  the  old  -contract  with  the 
AFL  in  its  present  form.  It  should  be  remembered 
that  a  closed  shop  agreement  is  only  valid  under 
Section  8(3)  of  the  Act  if  it  is  made  with  a  labor 
organization  which  represents  a  majority  of  the 
employees  when  made.  One  could  hardly  say  that 
the  A.  F.  of  L.  union  surely  does  represent  such  a 
majority  as  of  March  1946,  in  view  of  the  continued 
pendency  of  the  Board's  election  case  and,  indeed, 
of  the  results  of  the  very  election  that  was  set  aside. 

Moreover,  the  Board  has  frequently  held  it  to  l^e 
an  unfair  labor  practice  for  an  employer  to  grant 
exclusive  re^cognition  to  a  union  during  the  pen- 
dency of  an  election  case,  primarily  because  such 
action  would  inevitably  favor  the  recognized  faction 
as  against  any  other  union  which  might  be  on  a 
future  ballot. 

The  Board  Members  are  not  blind  to  the  practical 
problems  presented  and  fully  understand  the  appeal 
for  help  that  is  coming  from  the  industry.  This, 
however,  can  hardly  justify  us  in  failing  to  admin- 
ister the  Act  as  written  and  as  <2onstrued  by  the 
courts.  The  ideal  solution  would  be  to  have  an  ex- 
tremely early  new  election.  We  would  be  only  too 
glad  to  do  that  if  anyone  can  suggest  a  basis  upon 
which  a  representative-sized  vote  can  be  polled,  witli 
proper  procedural  safeguards,  at  an  early  point  in 
the  1946  season. 

Very  sincerely  yours, 
/s/  PAUL  M.  HERZOG, 
Chairman. 
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Mr.  Jennings:  Two  of  the  other  gentlemen,  Mr. 
Bishop  and  Mr.  Berry,  who  are  named  in  the 
charge,  are  here.  I  assume  nobody  wants  to  examine 
them  ? 

(No  response.) 

(Whereupon,  Mr.  Bishop  and  Mr.  Berry  left 
the  court  room.) 

Mr.  Agee :     May  I  proceed,  Mr.  Examiner  ? 

Trial  Examiner  Myers:     Certainly. 

Mr.  Agee :  I  would  like  to  read  in  the  record  an 
excerpt  from  the  transcript  of  the  proceedings 
before  the  National  Labor  Relations  Board  in  the 
matter  of  Bercut-Richards  Packing  Company,  Case 
No.  20-R-1414,  et  al,  which  took  ])lace  at  Washing- 
ton on  January  24,  1946. 

Trial  Examiner  Myers:  What  is  this,  the  oral 
argument  *? 

Mr.  Agee :  No,  this  is  a  statement  b.y  Mr.  Reilly, 
a  member  of  the  Board.  [337] 

Trial  Examiner  Myers:  During  the  oral  argu- 
ment ? 

Mr.  Jennings:     That  is  correct. 

Mr.  Agee:  The  lines  on  these  pages  are  not 
numbered,  but  I  am  referring  to  page  91,  and  to  the 
five  lines  that  go  to  make  up  the  second  ])aragraph 
appearing  on  that  page.  For  the  sake  of  conven- 
ience, I  will  add  what  appears  above  it,  so  as  to 
include  what  Mr.  Jennings  has  in  mind,  and  we 
can  get  it  all  in  at  once.  That  would  commence  on 
page  90,  at  tlie  ])ottom  of  the  page. 

^fr.  Jemiings:     I  might  say,  Mr.  Examiner,  that 
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the  part  Mr.  Agee  wants  to  read  is  a  paragraph 
innnediately  following  the  portion  of  the  argument 
Avhich  I  oifei'ed  as  Board's  Exhibit  6. 

Trial  Examiner  Myers:     Very  well. 

Mr.  Edises:  I  want  to  make  an  objection  to  the 
reading  of  the  extract  referred  to.  As  I  under- 
stand it,  it  is  a  statement  made  by  Mr.  Eeilly,  a 
member  of  the  Board,  in  the  course  of  oral  argu- 
ment. Mr.  Reilly,  although  a  member,  is  of  course 
not  the  Board  but  merely  a  member  of  the  Board, 
and  consequently  anything  that  he  stated  would  be 
merely  the  opinion  of  a  member  of  the  Board. 

Second,  anything  that  he  said  in  the  course  of 
oral  argument  could  not  be  deemed  an  order,  nor 
could  it  be  deemed  to  have  any  operative  effect  of 
any  kind. 

Trial  Examiner  Myers:  That  goes  to  the  weight 
of  the  evidence,  your  objection,  not  to  its  admissi- 
bility. 

Mr.  Edises:  I  want  to  suggest,  then,  that  be- 
fore  

Trial  Examiner  Myers:  Mr.  Jennings  offered 
something  in  there.  Mr.  Reilly  asked  a  question. 
Mr.  St.  Sure  answered  that  question.  Now  Mr. 
Agee  wants  to  show  what  transpired  after  that.  I 
think  he  has  a  perfect  right  to  do  that. 

Mr.  Edises :  Mr.  Examiner,  may  I  say  that  what 
Mr.  Jennings  offered  in  evidence  was  a  statement 
by  counsel  for  the  Respondent  in  this  case,  and 
consequently  it  had  the  effect  of  serving  as  an  ad- 
mission. What  is  intended  to  be  offered  here  is  not 
admissible  on  any  rule  of  evidence  that  I  know  of. 
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because  it  is  the  statement,  not  of  an  agent  for  any 
of  the  parties,  but  of  a  member  of  the  Board. 

Trial  Examiner  Myers:  We  will  just  take  that 
into  consideration.     Overruled. 

Mr.  Agee:  "Mr.  Reilly:  I  do  not  see  why  there 
sliould  be  any  confusion  on  that  point,  because  our 
Order  was  very  explicit.  Nothing  of  a  legal  nature 
has  transpired  as  yet  to  give  anybody  any  rights  at 
all.  We  have  not  changed  the  bargaining  agent  for 
anything  that  happened,  yet." 

Trial  Examinei  Myers:  When  did  that  take 
place? 

Mr.  Agee:     On  January  24,  1946. 

Trial  Examiner  Myers:  That  preceded  the  issu- 
ance of  the  Supplemental  Decision  in  that  case? 

Mr.  Agee:  Yes,  that  is  correct.  We  offer  it  in 
connection  with  our  actions  taken  on  March  25, 
1946,  in  signing  up  the  contract  which  is  in  evidence 
with  the  AFL. 

Other  than  the  witness  Fordham  wdio  is  on  his 
way  here,  we  have  no  further  evidence. 

Mr.  Jennings:  I  have  one  further  matter  which 
I  have  discussed  with  counsel,  Mr.  Examiner. 

Trial  Examiner  Myers:     All  right.     Go  ahead. 

Mr.  Jennings:  May  it  be  stipulated  by  counsel 
that  if  Harry  E.  Pierson  and  Clyde  Faddis  were 
called  as  witnesses  herein,  their  testimony  would 
be  substantially  the  same  as  that  of  the  other  em- 
ployees named  on  Board's  Exhibit  9,  who  have 
testified  in  this  proceeding? 

Mr.  Agee:     So  stipulated. 

Mr.  Edises:     So  stipulated. 
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Mr.  Tobriner:     So  stipulated.. 

Mr.  Jennings:     So  stipulated. 

Trial  Examiner  Myers :     Very  well,  sir. 

What  about  Smith  ?  What  is  your  position  there, 
Mr.  Jennings? 

Mr.  Jennings:  So  far  as  I  can  ascertain,  Mr. 
Smith  is  in  Los  Angeles  at  the  present  time. 

Trial  Examiner  Myers:  He  is  not  here,  but  I 
mean,  as  to  what  happened?  Was  he  one  of  the 
fellows  that  were  laid  off  on  November  20th'?  Is 
that  your  contention  ?  [340] 

Mr.  Jennings:  That  is  my  contention,  that  he 
was  a  seasonal  worker  who  was  in  the  group  which 
gathered  in  front  of  Mr.  Fordham's  office  on  No- 
vember 21st. 

I  have  only  an  affidavit  from  Mr.  Smith,  and  I 
have  never  interviewed  him,  Mr.  Examiner,  but 
I  have  the  affidavit  here.     That  is  all  I  have. 

Mr.  Edises:  As  I  understand  the  facts.  Smith 
was  admittedly  an  employee  of  the  company.  There 
is  no  question  about  that. 

Mr.  Agee:  I  don't  know.  No  one  has  ever  so 
stated  to  me. 

Mr.  Jennings:  The  record,  Mr.  Examiner,  indi- 
cates that  Mr.  J.  M.  Smith  was  on  the  list  of  those 
who  were  working  on  the  19th  of  November,  and 
not  working  on  the  21st. 

Trial  Examiner  Myers:     That  is  right. 

Mr.  Agee:     That  is  correct. 

Trial  Examiner  Myers:  The  record  shows  that. 
This  paper  is  not  in  evidence.  Is  anybody  going  to 
introduce  it  in  evidence?     (Indicating  document). 
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Mr.  Edises:     I  will  offer  that. 

Trial  Examiner  Myers:     Is  there  any  obje<?tion? 

Mr.  Agee:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  reporter  to  please  mark  it  as  CIO  Ex- 
hibit No.  1.  [341] 

(The  document  referred  to  was  marked  CIO 
Exhibit  No,  1,  and  was  received  in  evidence.) 
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Trial  Examiner  Myers:  We  will  take  a  short 
recess  until  Mr.  Fordham  gets  here. 

Mr.  Tobriner:  Mr.  Trial  Examiner,  I  have  one 
witness.     Perhaps  we  could  go  ahead  with  him. 

Trial  Examiner  Myers:  Mr.  Fordham  wdll  be 
here  any  minute  now,  and  it  will  break  up  the  con- 
tinuity of  the  situation,  if  you  go  ahead. 

Mr.  Agee:  I  might  say  that  although  he  will  be 
back  as  soon  as  Mr.  Gallardo  gets  down  to  relieve 
him  at  Turlock,  in  the  interests  of  time,  I  have 
already  stated  to  counsel  the  substance  of  what  I 
was  going  to  question  him  about,  so  if  Mr.  Tobriner 
could  be  allowed  to  go  on"? 

Trial  Examiner  Myers :  All  right.  Is  that  agree- 
able to  everybody? 

Will  you  call  your  witness,  Mr.  Tobriner? 

Mr.  Tobriner:     Mr.  King. 


WESLEY  KING 

a  witness  called  by  and  on  behalf  of  the  Respondent 
Unions,  International  Brotherhood  of  Teamsters, 
et  al.,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

Trial  Examiner  Myers :     What  is  your  name,  sir  ? 
The  Witness:     Wesley  King. 
Trial  Examiner  Myers:     Where  do  you  live,  Mr. 
King? 

The  Witness:     535  North  Orange,  Modesto. 
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Trial  Examiner  Myers :     You  may  be  seated. 

You  may  proceed,  Mr.   Tobriner. 

Q.  (By  Mr.  To])riner)  :  Mr.  King,  what  is  your 
present  position? 

A.  Business  Representative,  Local  Union  22382, 
AFL. 

Q.     How  long  have  you  held  that  position? 

A.     Since  June  12,  1945. 

Q.  Did  you  ever  hold  that  position  prior  to  that 
lime? 

A.  Yes.  I  held  that  position  July  5,  1943,  until 
October  2,  1944. 

Q.  In  such  capacity,  are  you  familiar  with  the 
records,  papers,  documents  and  files  of  22382? 

A.     I  am. 

Q.  I  now  show  you  a  document  which  I  will  ask 
the  reporter  to  mark  for  identification,  entitled 
"Memorandum  of  Agreement  Entered  into  this  3rd 
day  of  July,  1941,  by  and  between  G.  W.  Hume 
Company  and  the  American  Federation  of  Labor, 
Cannery  Workers  Union  No.  22382.'' 

(Thereupon  the  document  above  referred  to 
was  marked  AFL  Exhibit  No.  3  for  identifica- 
tion.) 

Q.  (Continuing)  I  show  you  this  document, 
and  I  ask  you  if  that  is  a  document  found  among 
the  files  and  records  of  22382?  A.     Yes. 

Q.  Are  you  familiar  with  the  signature  of  R.  M. 
Tomson?  A.     Yes.  [243] 

Q.     What  ]X)sition  did  he  hold  in  22382? 

A.     Secretarv-Treasurer. 
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Q.     Is  that  his  signature  upon  that  document? 

A.     Yes. 

Mr.  Tobriner :  I  ask  that  this  be  entered  as  AFL 
Exhibit  No.  3. 

Mr.  Jennings:     No  objection, 

Mr.  Edises:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  reporter  to  please  mark  it  as  AFL  Ex- 
hibit No.  3. 

(The  document  heretofore  marked  AFL  Ex- 
hibit No.  3  for  identification  was  re-ceived  in 
evidence. ) 

AFL  EXHIBIT  No.  3 

MEMORANDUM   OF   AGREEMENT 

This  Memorandum  of  Agreement,  made  and 
entered  into  this  3rd  day  of  July,  1941,  by  and 
between  the  G.  W.  Hume  Co.,  and  the  American 
Federation  of  Labor,  l^y  and  through  its  Western 
Office,  the  National  Council  of  Cannery  and  Process 
Workers,  and  The  Cannery  Workers  Union  No. 
22382,  an  affiliate  of  the  American  Federation  of 
Labor,  adopt  the  attached  printed  agreement  and 
promise  to  be  bound  thereby, 

Witnesseth :  That  in  consideration  of  the  premises 
it  is  mutually  agreed  as  follows: 

1.  That  the  attached  printed  agreement,  which 
I'epresents   a   collective   bargaining   agreement    be- 


508  National  Labor  Relations  Board,  vs. 

(Testimony  of  Wesley  King.) 

tween  the  California  Processors  and  Growers,  Inc., 
and  the  American  Federation  of  Labor  through  its 
Western  Office,  and  the  National  Council  of  Can- 
nery and  Process  Workers,  and  the  Cannery  Work- 
ers Unions  chartered  by  the  American  Federation 
of  Labor,  be  and  the  same  is  hereby  adopted  as  to 
all  its  contents  (excepting,  however,  in  reference 
or  references  to  the  California  Processors  and 
Growers,  Inc.,  that  in  their  place  and  stead  shall  be 
substituted  the  name  of  the  cannery  or  canneries 
signatory  hereto  as  though  they  were  direct  parties 
to  the  printed  agreement),  and  the  contents  of  said 
printed  agreement  are  hereby  incorporated  herein 
by  this  reference,  with  the  same  force  and  effect  as 
if  fully  set  forth  herein. 

2.  That  the  terms  of  said  agreement,  in  their 
entirety,  shall  be  operative  as  of  the  date  hereof, 
subject  to  acceptance  in  writing  by  all  parties 
hereto. 

3.  That  upon  such  acceptance,  the  wage  pro- 
visions of  said  agreement,  as  distinguished  from  all 
other  provisions,  shall  be  eifective  retroactively  to 
and  including  April  16,  1941. 

4.  That  any  disputes  or  differences  concerning 
the  amount  or  extent  of  such  retroactive  pay  shall 
be  subject  to  adjustment.  As  regards  Section  8  of 
the  collective  bargaining  agreement  adopted  herein 
it  is  specifically  understood  that  the  Adjustment 
Board  will  consist  of  3  i'ej)resentatives  of  the  Em- 
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ployer  party  to  this  agreement,  and  3  representa- 
tives of  the  Union  party  to  this  agreement. 

5.     Retroactive  pay  will  be  j^aid  not  later  than 
Jnly  10,  1941. 

G.  W.  HUME  CO, 
(Employer) 

By    R.  G.  HUME, 

Vice  Pres. 

CANNERY  WORKERS  UNION 
#22382  A.  li^.  of  L., 
(Union) 
By     


President. 

By     R.  M.  TOMSON, 
Secv.-Treas. 


^Ir.  Tobriner:  May  I  ask  leave  to  substitute  for 
that  a  i)liotostatic  copy? 

Trial  Examiner  Myers:     Two  copies,  yes. 

Mr.  Tobriner:     Two  copies. 

I  ask  the  reporter  to  mark  for  identification  this 
document,  reading  "This  is  to  Certify  AFL  Cannery 
Workers  Union  No.  22382  hereby  represents  the 
majority  of  its  employees  in  the  Turlock  plant  of 
G.  W.  Hume  Company  are  members  of  the  .union," 
with  signatures  attached. 

(Thereupon  the  document  above  referred  to 
was  marked  AFL  Exhilnt  No.  4  for  identifica- 
tion.) [344] 
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Mr.  Agee:     What  is  the  date  of  that? 

Mr.  Tobriner :     The  date  of  that  is  January,  1942. 

Mr.  Edises:     January? 

Mr.  Tobriner:     The  26th  day  of  January,  1942. 

Q.  (By  Mr.  Tobriner)  :  I  will  show  you  this 
document,  marked  AFL  Exhibit  No.  4,  and  ask  you 
if  you  recognize  the  signature  on  that  document? 

A.     I  recognize  the  signature,  Tomson. 

Mr.  Tobriner:  I  ask  this  be  admitted  as  our 
Exhibit  No.  4. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Jennings:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  eviden-ce,  and  I  will 
ask  the  reporter  to  please  mark  it  as  AFL  Ex- 
hibit No.  4. 

(The  document  heretofore  marked  AFL  Ex- 
hibit No.  4  for  identification  was  received  in 
evidence.) 

AFL  EXHIBIT  No.  4 

This  to  certify  that  A.  F.  of  L.  Cannery  Workers 
Union,  No.  22382,  Stanislaus  County,  California, 
hereby  represents  that  a  majority  of  the  employees 
in  Turlock  plant  of  G.  W.  Hume  Company  located 
at  Turlock,  California,  are  members  of  said  union 
and  individually  for  themselves  and  as  a  unit  have 
designated  said  union  as  their  representative  for 
collective  bargaining. 
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The  said  union  hereby  adopts  that  certain  agree- 
ment made  and  entered ,  into  on  the  26th  day  of 
January,  1942,  by  and  between  California  Proces- 
sors and  Growers,  Inc.,  for  and  on  behalf  of  certain 
canning  companies,  and  the  Western  Office  of  the 
American  Federation  of  LaJior,  and  National  Coun- 
cil of  Cannery  and  Process  Workers  for  and  on 
behalf  of  certain  cannery  workers  unions,  and 
promises  to  be  bound  thereby. 

By  authority  of  the  Union. 

CANNERY  WORKERS  UNION, 
STANISLAUS  COUNTY,  NO. 

22382, 

By    A.  C.  BURROUGHS, 

President. 

By     R.  M.  TOMSON, 

Secretary. 

Dated:  January,  1942. 

This  is  to  certify  that  upon  the  representation  of 
Cannery  Workers  Union,  Stanislaus  County,  No. 
22382,  that  a  majority  of  the  employees  in  Turlock 
plant  of  G.  W.  Hume  Company  located  at  Turlock, 
California,  are  membei's  of  said  union  and  have 
designated  said  union  as  their  representative  for 
collective  bargaining,  the  undersigned  hereb}^-  adopts 
that  certain  agreement  made  and  entered  into  as  of 
the  26th  day  of  Januarv,  1942,  by  and .  between 
California  Processors  and  Growers,  Inc.,  for  and 
on  behalf  of  cei'tain  canning  companies,   and  the 
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Western  Office  of  the  American  Federation  of 
Labor  and  National  Council  of  Cannery  and  Process 
Workers  for  and  on  behalf  of  certain  cannery 
workers  unions,  and  promises  to  be  bound  thereby. 

G.  W.  HUME  COMPANY, 
By     R.  G.  HUME, 

Authorized  Officer. 

Dated:  January,  1942. 


Mr.  Tobriner:  Will  the  reporter  please  mark, 
"Certify  22382  represents  a  majoiity  of  employees 
at  Turlock  plant  of  Gr.  W.  Hume  Company,"  dated 
August  13,  1943,  Exhibit  No.  5  for  identification? 

(Thereupon  the  document  above  referred  to 
was  marked  AFL  Exhibit  No.  5  for  identifica- 
tion.) 

Q.  (By  Mr.  Tobriner)  :  I  show  you  our  Ex- 
hibit No.  5  for  identification,  and  ask  you  if  you 
recognize  the  signature?  [345] 

A.     I  recognize  the  signature  of  Tomson. 

Q.  You  have  already  toetified  Tomson  was  the 
Business  Agent  of  22382? 

A.     Secretary-Treasurer. 

Q.     Secretary-Treasurer  of  22382? 

A.     Yes. 

Mr.  Tobriner:  I  ask  that  AFL  Exhibit  No.  5 
be  admitted  into  evidence. 
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Trial  Examiner  Mj^ers:     Any  objection'? 

Mr.  Jennings:     None. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
ask  the  reporter  to  please  mark  it  as  AFL  Ex- 
hibit No.  5. 

(The  document  heretofore  marked  AFL  Ex- 
hibit No.  5  for  identification  was  received  in 
evidence.) 

AFL  EXHIBIT  No.  5 

This  is  to  certify  that  A.  F.  of  L.  Cannery  Work- 
ers L^nion,  No.  22382,  Stanislaus  County,  California, 
hereby  represents  that  a  majority  of  the  employees 
in  Turlock  j^lant  of  G.  W.  Hume  Company  located 
at  Turlock,  Calif.,  are  members  of  said  union  and 
individually  for  themselves  and  as  a  unit  have 
designated  said  union  as  their  representative  for 
collective  bargaining. 

The  said  union  hereby  adopts  that  i-ertain  agree- 
ment made  and  entered  into  on .  the  10th.  day  of 
July,  1943,  by  and  between  California  Processors 
and  Growers,  Inc.,  for  and  on  behalf  of  "certain 
canning  companies,  and  The  American  Federation 
of  Labor,  and  Califoi'nia  State  Council  of  Cannery 
Unions  for  and  on  behalf  of  certain"  cannery  work- 
ers unions,  and  promises  to  he.  bound  thereby. 
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By  authority  of  the  Union. 

CANNERY  WORKERS  UNION, 
STANISLAUS  COUNTY,  NO. 

22382, 

By    RALPH  HAME, 

President. 

By    R.  M.  TOMSON, 

Secretary. 

Dated:  August  13,  1943. 

This  is  to  certify  that  upon  the  representation  of 
Cannery  Workers  Union,  Stanislaus  County,  No. 
22382,  that  a  majority  of  the  employees  in  Turlock 
l^lant  of  G.  W.  Hume  Company  located  at  Turlock, 
Calif.,  are  members  of  said  union  and  have  desig- 
nated said  union  as  their  representative  for  collec- 
tive bargaining,  the  undersigned  hereby  adopts  that 
certain  agreement  made  and  entered  into  as  of  the 
10th  day  of  July,  1943,  by  and  between  California 
Processors  and  Growers,  Inc.,  for  and  on  behalf 
of  certain  canning  companies  and  The  American 
Federation  of  Labor  and  California  State  Council 
of  Cannery  Unions  for  and  on  behalf  of  certain 
cannery  workers  unions,  and  promises  to  be  bound 
thereby. 

G.  W.  HUME  COMPANY, 
By     R.  G.  HUME, 

Authorized  Officer. 

Dated:   September,  1943. 
(Testimony  of  Wesley  King.) 
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Mr.  Tobriner:  May  I  ask  for  these  last  two 
exhibits  the  same  permission  the  Trial  Examiner 
gave  us  with  respect  to  the  prior  one,  that  they 
may  be  withdrawn  and  that  we  may  make  dupli- 
cates ? 

Trial  Examiner  Myers:  You  may  substitute 
copies  in  lieu  of  the  originals. 

Mr.  Tobriner:  Will  you  please  mark  this  for 
identification  as  Exhibit  No.  6,  AFL? 

It  is  entitled  "Memorandum  of  Agreement  made 
and  entered  into  this  25th  day  of  March,  1946,  by 
and  between  G.  W.  Hume  Company  and  Camiery 
Woi'kers  Local  22382,"  with  various  other  names 
after  it. 

(Thereupon  the  document  above  referred  to 
was  marked  AFL  Exhibit  No.  6  for  identifi- 
cation.) 

Mr.  Jennings :  Mr.  Examiner,  that  is  merely 
the  original  of  Board's  Exhiljit  8. 

Mr.  Tobriner:     I  still  want  it  in. 

Trial  Examiner  Myers:  What  is  the  purpose  of 
having  it  go  in? 

Mr.  Tobriner:  The  purpose  of  this,  Mr.  Trial 
Examiner,  is  to  show  the  seal  on  this  original  copy, 
that  is  not  on  the  other. 

Q.  (By  Mr.  Tobriner)  :  I  show  you  this  exhibit. 
No.  6,  and  I  ask  you  if  you  know  the  signature  of 
H.  C.  Torreano.  A.     Yes,  I  do. 

Q.     What  is  his  position? 
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A.  He  is  Senior  Business  Representative  of 
Local  Union  22382. 

Q.     Is  this  his  signature? 

Trial  Examiner  Myers:  What  was  his  position 
at  the  time  that  x>aper  is  supposed  to  have  been 
signed  f 

The  Witness:    Senior  Representative. 

A.     Yes,  that  is  his  signature. 

Q.  I  call  to  your  attention  that  this  Memoran- 
dimi  of  Agreement  reads,  "entered  into  this  25th 
day  of  March,  1946,  by  and  between  G.  W.  Hume 
Co.  located  at  Turlock,  California,  hereinafter  re- 
ferred to  as  Employer,  California  State  Council  of 
Cannery  Unions,  AF  of  L,  and  Cannery  Workers 
Union,  Local  22382,  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers, AF  of  L,  hereinafter  referred  to  as  the  Union." 

Is  there  such  an  organization  as  Local  22382, 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers'? 

A.     There  is  not. 

Q.  Will  you  explain  to  me,  then,  how  it  is  that 
it  appears  in  this  document? 

Mr.  Jennings:  Mr.  Examiner,  is  this  an  effort 
to  controvert  the  contract?  The  contract  speaks 
for  itself. 

Trial  Examiner  Myers:  You  have  not  laid  any 
foundation  for  this  man's  knowledge. 

Mr.  Tobriner:  He  is  the  Business  Agent  of 
22382. 

Trial   Examiner   Myers:     You   are   asking   him 
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something  about  some  other  imion.    Does  he  know 

anything  about  the  Teamsters'? 

Mr.  Tobriner:     I  am  going  to  ask  him. 

Q.  (By  Mr.  Tobriner)  :  Is  22382  affiliated  with 
the  International  Brotherhood  of  Teamsters'? 

A.     No. 

Q.  How  does  it  occur,  then,  that  that  is  in  the 
paper 1 

A.  These  Memorandum  of  Agreements  were  all 
mimeographed  in  the  Oakland  Office  for  the 
Council  of  Cannery  Unions,  and  this  must  be  a 
typographical  error  by  the  girl  that  done  the 
mimeographing.  [348] 

Q.  Are  there  some  organizations  that  are  af- 
filiated with  the  International  Brotherhood  of 
Teamsters  ^  A.     Yes. 

Q.  I  ask  you  to  check  the  seal  on  this  original 
document.     Will  you  read  that  into  the  record"? 

A.  "Cannery  Workers  Union  No.  22382,  Mo- 
desto, California."  In  the  center  of  the  seal  it  is, 
"American  Federation  of  Labor." 

Trial  Examiner  Myers:  Did  you  put  that  seal 
on  the  paper"? 

The  Witness :  The  girl  in  the  office  probably  put 
it  on.    She  is  in  charge  of  the  sealing. 

Trial  Examiner  Myers :     Did  you  see  her  do  it "? 

The  Witness:     Pardon"? 

Trial  Examiner  Myers:     Did  you  see  her  do  if? 

The  Witness:  That  is  one  of  her  duties.  I  did 
not  see  her  do  it. 
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Trial  Examiner  Myers:  Do  you  know  wlien  it 
was  put  on,  or  by  whomf 

(No  response.) 

Trial  Examiner  Myers:  You  do  not  know  when 
that  was  put  on,  or  by  whom,  isn't  that  right! 

The  Witness:  I  could  not  give  you  a  definite 
answer. 

Q.  (By  Mr.  Tobriner)  :  Do  you  know  when 
Mr.  Torreano  signed  if?  [349] 

A.  Yes,  I  know  when  he  signed  it.  He  signed 
it  on  the  25th  day  of  March,  because  I  came  to 
Modesto  and  got  it.  I  took  it  back  down  for  his 
signature  at  the  time  he  and  Mr.  Hume  entered  into 
an  agreement. 

Q.  Do  you  loiow  of  any  organization  knowii  as 
Local  22382,  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  op- 
erating in  this  area?  A.     I  do. 

Q.  Is  Local  22382  operating  under  the  constitu- 
tion and  by-laws  which  I  now  show  you  as  AFL 
Exhibit  No.  2  A.     It  is. 

Q.  Do  those  by-laws  i)rovide  for  any  affiliation 
with  the  International  Brotherhood  of  Teamsters'? 

A.     No. 

Mr.  Tobriner:  I  ask  this  now  be  introduced  as 
our  exhibit  No.  6,  next  in  order. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Edises:     No  objection. 

Trial  Examiner  Myers:  There  being  no  objec- 
tion, the  paper  is  received  in  evidence,  and  I  will 
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ask  tlie  reporter  to  please  mark  it  as  AFL  Exhibit 

No.  6. 

(The  document  heretofore  marked  AFL  Ex- 
hibit No.  6  for  identification  was  received  in 
evidence.) 

Q.  (By  Mr.  Tobriner)  :  Mr.  King,  during  the 
time  that  you  were  acting  as  Business  Agent  for 
22382,  did  you  ever  have  occasion  to  visit  the  Hume 
plant  ?  A.     Yes. 

Q.  You  did?  What  was  the  period  that  you 
acted  in  that  capacity? 

A.  The  Hmne  plant  was  on  my  route  from  Jidy, 
1913,  until  the  following  spring.  I  do  not  remember 
just  what  month  we  changed. 

Q.  How  often  did  you  visit  the  plant,  approxi- 
mately? A.     Once  to  three  times  a  week. 

Q.     Vv^hat  did  you  do  when  you  went  there? 

A.  Well,  contacted  the  different  stewards  we 
had  in  the  plant  to  pick  up  any  grievances  they 
might  not  have  been  able  to  settle  in  the  plant,  took 
them  up  with  Management.  About  once  a  month 
we  had  a  book  check  at  the  door  of  the  cannery 
when  the  people  went  to  work  of  a  morning,  to  see 
if  they  were  all  dues-paying  members. 

Q.  Did  you  ever  check  the  employees  to  see 
whether  or  not  they  were  paid  up  in  their  dues? 

A.  About  once  a  month,  during  the  operating- 
season,  the  months  they  were  operating. 

Q.  What  did  you  do  if  you  found  anyone  who 
was  not  paid  up? 
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A.  We  immediately  called  the  attention  of  the 
company  officials  there  to  the  fact  that  they  were 
not  paid  up,  and  if  they  refused  to  pay  up,  they 
were  notified  by  the  company [351] 

Mr.  Jennings:  Object  to  that,  Mr.  Examiner,  as 
obviously  outside  the  knowledge  of  this  witness, 
not  responsive  to  the  question. 

Trial  Examiner  Myers:     Move  to  strike? 

Mr.  Jennings:     Move  to  strike  it  out. 

Trial  Examiner  Myers:  Strike  it  out,  the  whole 
answer.   Read  the  question  to  the  witness. 

(The  question  was  read.) 

A.  I  notified  them  that  they  must  ]jay  their  dues 
into  the  union  if  they  intended  working  there.  If 
they  refused  to  do  so,  I  notified  the  company. 

Q.  When  the  company  was  notified,  what  hap- 
pened ? 

Mr.  Jennings:  Object  to  that  as  outside  the 
witness'  knowledge;  no  foundation  laid. 

Trial  Examiner  Myers:     Overruled. 

First  of  all,  did  you  ever  notify  the  company  of 
any  employee  who  was  delinquent  in  his  payment 
of  dues? 

The  Witness:     Yes,  two  or  three  times  I  did. 

Trial  Examiner  Myers:     Wlio  did  you  notify? 

The  Witness:  One  time  Mi'.  Fordham,  and  the 
rest  of  the  time  Mr.  Galloti,  or  whatever  his  name  is. 

Trial  Examiner  Myers:  When  did  this  take 
place  ? 
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The  Witness:  During  that  period  that  I — that 
was  one  of  my  plants  as  Business  Agent. 

TTial  Examiner  Myers:  Was  it  this  year  or  last 
year?  [352] 

The  Witness:  During  the  summer  of  1943  and 
the  spring  of  1944. 

Trial  Examiner  Myers :  Can  you  fix  it  any  better 
than  that? 

The  Witness:  It  probably  would  have  been  in 
August  or  September,  in  the  sunmier,  and  then  the 
spinach  run  in  the  fall  and  the  spinach  run  again 
in  the  spring. 

Trial  Examiner  Myers:  Do  you  know  when  yow 
took  the  matter  up  with  Mr.  Fordham? 

The  Witness:     It  was  in  the  peach  season,   '43. 

Trial  Examiner  Myers:  Who  was  the  employee 
involved  ? 

The  Witness:  I  do  not  remember  his  name.  I 
just  remember  it  was  a  new  employee  there. 

Trial  Examiner  Myers:  What  happened  when 
you  told  Mr.  Fordham  that  the  man  was  not  in 
good  standing? 

The  Witness :  I  told  him  the  man  refused  to  pay 
his  union  dues,  and  that  the  imion  requested  his 
dismissal. 

Trial  Examiner  Myers :     Was  it  a  new  employee  ? 

The  Witness:     Yes. 

Trial  Examiner  Myers:     Then  what  happened? 

The  Witness:  Mr.  Fordham  notified  liim  to  go 
to  the  office  and  get  his  check. 
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Trial  Examiner  Myers:  And  was  the  man  dis- 
charged ? 

The  Witness:     He  was  discharged. 

Trial  Examiner  Myers:  AYhat  about  the  other 
cases'?    Were  they  new  employees?  [353] 

The  Witness :  They  were  new  employees.  If  you 
will  allow  me,  I  would  like  to  explain  about  new 
employees. 

Trial  Examiner  Myers:     Go  ahead. 

The  Witness:  New  employees  at  that  time,  we 
were  collecting  cash.  There  wasn't  any  check-off 
and  they  had  ten  days  to  complete  their  application. 
They  signed  an  application  upon  going  to  work, 
and  if  it  was  not  completed  in  ten  days,  they  were 
notified  by  the  union  that  they  must  complete  it, 
and  then  if  they  did  not  complete  it,  the  company 
was  notified.  Then  these  two  particular  instances, 
that  is  what  was  done  in  them. 

Trial  Examiner  Myers:  They  were  new  em- 
ployees, and  they  did  not  pay  the  balance,  and  you 
told  the  company  about  it,  and  the  company  dis- 
charged them,  is  that  correct? 

The  Witness:     That  is  correct. 

Trial  Examiner  Myers:     Go  ahead. 

Q.  (By  Mr.  Tobriner)  :  Were  there  any  other 
instances  when  you  went  out  to  the  company  and 
found  dues  had  not  been  paid  in  full  ? 

A.     Not  On  regular  work. 

Q.  Were  there  any  other  instances  in  which  you 
went  (Hit  and  found  that  employees  had  not  paid 
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their  dues,  and  you  notified  the  company,  and  the 

employees  were  retained  on  the  payroll? 

A.     No. 

Mr.  Tobriner:     That  is  all. 

Trial  Examiner  Myers:     Any  questions? 

Mr.  Edises:  I  have  a  few  questions,  Mr.  Ex- 
aminer. 

Mr.  Jennings:     I  have  none. 

Cross-Examination 
By  Mr.  Edises : 

Q.     What  is  your  present  position,  Mr.  Kingf 

A.  Business  Representative  of  Local  Union 
22382,  AFL. 

Q.     Is  that  an  elective  office?  A.     No. 

Q.     How  did  you  get  that  position? 

A.  I  have  the  credentials  in  my  pocket,  if  I 
may  present  them,  to  show  how  I  got  the  position. 

Trial  Examiner  Myers:  He  is  not  doubting  it. 
He  just  wants  to  know  how  you  got  the  job. 

A.  (Continuing)  :  Daniel  Flanigan,  Director  of 
the  Western  Organization,  appointed  me  to  that 
job. 

Q.     When  was  that?  A.     June  1,  1945. 

Q.     What  was  your  job  before  that? 

A.     I  was 

Mr.  Tobriner:     Objected  to. 

Trial  Examiner  Myers:     Overruled. 

A.     I  was  unemployed. 

Q.  Where  were  you  living  during  tins  period 
of  miemployment  ? 
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Mr.  Tobriner:  Objected  to  on  the  ground  that 
where  he  was  employed  before  is  immaterial. 

Trial  Examiner  Myers:     Overruled.   [355] 

He  did  not  ask  him  where  he  was  employed.  He 
said,  "What  were  you  doing  before  that*?"  and 
the  witness  said  he  was  unemployed. 

How  k:>ng  were  you  unemployed,  Mr.  King? 

The  Witness :  October  to  June  12 ;  October,  1944, 
until  June,  1945. 

Q.  (By  Mr.  Edises)  :  What  was  your  address 
during  that  period? 

Mr.  Tobriner:     Objected  to. 

^Prial  Examiner  Myers:     Overruled. 

A.     313  Vine  Street. 

Q.     Where?  A.     Modesto. 

Q.  What  work  did  you  do  before  that  time  of 
unemployment  ? 

A.  I  worked  for  the  Cannery  Workers  Union, 
22382. 

Q.     In  what  capacity? 

A.     Business  Agent. 

Q.  With  what  labor  organization,  if  any,  is 
Local  22382  now  affiliated  ? 

A.     The  American  Federation  of  Labor. 

Q.     What  kind  of  a  union  is  it? 

A.     Federal  labor  union. 

Q.     You,  I  take  it,  are  employed  on  a  salary? 

A.     That  is  correct. 

Q.     Who  pays  your  salary? 

Mr.  Tobriner:  Objected  to.  It  is  not  the  pur- 
pose of  the  Board  nor  this  investigation  to  deter- 


C.  W.  Hume  Company,  ct  al.  525 

(Testimony  of  Wesley  King.) 

mine  the  internal  affairs  of  this  union,  who  pays 

him  or  how  much  it  is. 

Trial  Examiner  Myers:     Overruled,    yfho  pays 
you? 

The  Witness:     What  do  you  mean  by  who  pays 
me? 

Trial  Examiner  Myers:     Do  you  get  a  check? 

The  Witness:  You  mean,  Flanigan?  It  is  paid 
l)y  Mr.  Flanigan. 

Q.     (By  Mr.   Edises)  :     Who   is   Mr.   Flanigan? 

Mr.  Tobriner:  He  has  testified  to  that  already. 
It  is  in  the  record. 

Trial  Examiner  Myers:     Overruled. 

A.     He  is  Supervisor  of  Local  Union  22382. 

Q.     What  is  his  union  affiliation  ?  A.     AFL. 

Q.  Mr.  Flanigan  is  AYestern  Representative  of 
the  International  Brotherhood  of  Teamsters,  is  he 
not? 

A.  I  would  have  to  refuse  to  answer  that,  be- 
cause I  could  not  answer  you  correctly. 

Q.  The  fact  is,  Mr.  Flanigan  is  an  official  of  the 
AFL  Teamsters  Union,  is  he  not? 

Mr.  Tobriner:     Objected  to. 

Trial  Examiner  Myers :     Overruled.  [357] 

Mr.  Tobriner:  First  of  all,  he  is  arguing  with 
the  witness,  Mr.  Trial  Examiner.  He  asked  him 
twice  now. 

Trial  Examiner  Myers:     Overruled. 

A.  The  only  position  that  I  know  that  Mr. 
Flanigan  has  is  Director  of  the  Western  Organiza- 
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tion  for  the  eleven  western  states  for  the  American 

Federation  of  Labor. 

Q.  AVliat  connection,  if  any,  does  Mr.  Flanigan 
have  with  the  Teamsters  Union? 

A.  I  told  yon  I  conld  not  answer  you  honestly. 
He  might  carry  a  card  in  the  Teamsters,  or  some- 
thing like  that. 

Q.  Have  you  any  card  or  paper  or  check  stub  or 
anything  which  would  show  the  name  of  the  outfit 
that  pays  you  ?  A.     No,  I  do  not  think  I  have. 

Q.     Look  through  your  cards,  will  you  please? 

Mr.  Tobriner:  I  object  to  Mr.  Edises  peering 
over  the  witness'  shoulder  at  his  personal  effects. 
After  all ! 

Trial  Examiner  Myers:     Just  step  back,  please. 

Mr.  Tobriner:     There  are  certain  privacies. 

Q.     (By  Mr.  Edises)  :     Did  you  find  it? 

A.  This  is  the  only  thing  I  have.  (Exhibiting 
document  to  counsel.) 

Trial  Examiner  Mj'ers :  How  are  you  paid  ?  By 
check  ? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Myers:  Whose  check  did  you 
say?   Flanigan 's  check? 

The  Witness:     Flanigan  signs  the  check. 

Q.  (By  Mr.  Edises):  Where  is  the  office  of 
Local  22882  located? 

A.     329  South  99  Highway,  Modesto. 

Q.     Wlio  is  your  immediate  superior? 

A.     H.  C.  Torreano. 

Q.     What  is  Mr.  Torreano 's  job? 
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A.  Senior  Business  Representative  of  Local 
22382. 

Q.     Wlio  is  Mr.  Torreano's  superior'? 

A.     Mr.  Flanigan. 

Q.     Do  you  know  a  Mr.  Einar  Mohn? 

A.     Yes,  sir. 

Q.     What  is  bis  position! 

Mr.  Tobriner:  Stipulated  that  he  is  an  Inter- 
national Representative  of  the  International  Broth- 
'?rhoocl  of  Teamsters. 

Mr.  Edises:     I  will  accept  the  stipulation. 

Mr.  Jennings:     So  stipulated. 

Q.  (By  Mr.  Edises)  :  What  connection,  if  any, 
does  Mr.  Mohn  have  with  Local  22382? 

A.     Not  any,  that  I  Iviiow  of. 

Q.  Do  you  have  contact  with  Mr.  Mohn  in  the 
course  of  your  duties?  A.     I  do  not. 

Q.     When  did  you  last  see  Mr.  Mohn  ?  [359] 

A.  I  believe  in  Sacramento  in — if  I  am  wrong- 
about  the  month,  it  is  just  a  mistake.  I  do  not  re- 
member. I  believe  it  was  in  December  that  we  had 
a  joint  conference  of  canneries,  setting  up  the 
Western  Council  of  Cannery  Unions. 

Q.     Do  you  know  a  Mr.  Dave  Beck? 

A.  I  have  never  met  the  man  personally,  no.  I 
have  heard  of  him. 

Trial  Examiner  Myers :  You  have  heard  of  him, 
have  you  not? 

The  Witness:  I  say,  I  have  heard  of  him,  but 
I  have  never  met  him  personally. 
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Q.  (By  Mr.  Edises)  :  Is  there  a  Teamsters'  or- 
o-anization,  or  is  thei-e  a  Truckdrivers  organization 
in  Modesto  ?  A.     Yes. 

Q.     Wlmt  is  the  name  of  that  organization? 

A.  I  think  it  is  Teamsters,  Chauffeurs,  Ware- 
liousemen  and  Helpers  Local  Union  Xo.  386. 

Q.     Local  Union  No.  386"? 

A.     I  believe  that  is  correct. 

Q.     Who  are  the  officials  of  that  union? 

Mr.  Tobriner:  Stipulate  that  Wendell  Kiser  is 
the — I  know  their  names,  but  I  do  not  know  their 
official  positions.  I  can  give  you  their  names,  if  that 
is  what  you  want.  Mr.  Kiser  is  Secretary. 

Q.  (By  Mr.  Edises)  :  Can  you  explain  how  it 
happens,  Mr.  King,  that  according  to  your  testi- 
mon}^  Local  22382  is  not  an  affiliate  of  the  Team- 
sters, whereas  various  other  of  the  AFL  cannery 
locals  are? 

A.  Well,  I  can  tell  you  what  I  have  heard,  but 
I  have  never  been  to  one  of  the  meetings. 

Q.  You  are  an  official.  Now  tell  me  your  under- 
standing as  an  official  of  that  fact. 

A.  That  they  had  meetings  in  those  different 
local  unions  and  voted  to  trans fe]-  from  the  Federal 
Labor  Union  and  affiliates  to  the  Teamsters  Inter- 
national. 

Q.  Have  you  received  any  financial  assistance 
from  the  Teamsters? 

Mr.  Tobriner:  Objected  to  on  the  groimd  that 
that  goes  into  the  internal  woi'kings  and  affairs  of 
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the  union,  and  has  no  bearing  on  this  particular 

situation. 

Trial  Examiner  Myers :     Overruled. 

Wlien  you  say  ''you,"  you  mean  whom? 

Mr.  Edises:     The  union,  22382. 

Trial  Examiner  Myers:     Overruled. 

A.  I  am  not  the  Secretary-Treasurer.  I  am  just 
a  Business  Agent.  I  would  not  know  if  there  had 
been. 

Q.  You  stated  that  Mr.  Torreano  is  an  official  of 
22382?  A.     That  is  correct. 

Q.     Do  you  know  any  other  job  that  he  has? 

A.     No,  I  do  not. 

Q.  Did  you  ever  hear  of  an  organization  known 
as  ' '  Cannery  Warehousemen,  Food  Processors,  Driv- 
ers and  Helpers  Local  Union  No.  748?"  [3(31] 

A.     That  is  correct. 

Q.     What  is  that  organization? 

A.     That  is  a  cannery  workers  organization. 

Q.     What  is  its  jurisdiction? 

A.     Stanislaus,  Merced  Counties. 

Q.  Does  Mr.  Torreano  have  anything  to  do  with 
that  organization? 

Mr.  Tobriner:     Stipulated  that  he  does  have. 

A.  Yes,  he  does  have.  It  is  a  Receivership 
Charter. 

Q.  That  organization  is  affiliated  with  the  Inter- 
national Brotherhood  of  Teamsters,  is  it  not? 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Myers:  Let  the  witness  testify, 
will  you  please? 
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Q.     Is  it,  Mr.  King?  A.     That  is  right. 

Q.  Do  yon  have  any  connection  with  any  other 
labor  organization  besides  22382? 

A.    What  do  you  mean  by  '^ connection?" 

Q.    Member  or  officer. 

A.  Officer  of  another  organization?  No,  I  am 
not  an  officer. 

Q.  Are  yon  connected  in  any  way  with  any  other 
lal)or  organization  ? 

A.  I  do  a  certain  amount  of  Business  Agent 
work  for  748. 

Q.     That  is  the  Teamsters  Local? 

A.     That  is  a  cannery  workers  union. 

Q.     Affiliated  with  the  Teamsters  ? 

A.     That  is  correct. 

Q.  What  work  do  you  do  for  that  Teamsters 
Local? 

A.  Similar  work,  or  exactly  the  same  work  as 
the  Cannery  Union,  748. 

Q.  Is  22382  paying  per  capita  tax  to  the  Ameri- 
<'an  Federation  of  Labor? 

A.     I  could  not  answer  that. 

Q.  What  did  you  say  your  position  was  with 
the  union  ?  A.     Business  Representative. 

Q.     Who  would  know  the  answer  to  that? 

A.     Mr.  Flanigan,  I  imagine.    He  is  Supervisor. 

Q.  Whei-e  does  Mr.  Flanigan  hold  forth?  Where 
does  he  hang  out? 

Triai  Examiner  Myers:  You  mean,  where  is  his 
office? 

Q.     Where  are  his  offices? 
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A.  I  believe  they  are  in  the  Golden  Grate  Build- 
ing in  San  Francisco. 

Trial  Examiner  Myers :  On  the  letterhead  of  the 
Cannery  Workers'  Union,  his  address  is  606  Tenth 
Street,  Modesto.   Isn't  he  ever  there? 

The  Witness :  No.  That  office  has  been  moved 
out  on  the  highway.  He  was  there  at  that  office  at 
that  time.  I  can  give  you  the  correct  address  of  that 
office,  if  you  w^ant  it,  Mr.  Flanigan's  office.  [363] 

Q.     (By  Mr.  Edises)  :     In  San  Francisco? 

A.     Yes. 

Q.  No.  All  I  am  interested  in  knowing  is 
whether  he  is  in  Modesto.  You  say  his  office  is  in 
San  Francisco? 

A.     700  Golden  Gate  Building. 

Q.  Who  receives  the  dues  that  are  obtained 
from  the  members  of  22382? 

A.     They  are  made  out  to  the  local  union. 

Q.  What  happens  to  them  after  that,  after  they 
are  received? 

A.     Well,  I  imagine  they  are  banked. 

Q.     Who  does  it? 

A.  I  told  you  I  had  no  connection  with  the 
money  or  the  Secretary-Treasurer's  job  whatever. 
I  am  just  a  Business  Agent  working  in  the  field, 
so  I  could  not  give  you  a  definite  answer  on  it. 

Q.  Does  Mr.  Flanigan  come  down  and  personally 
collect  those  dues? 

A.  I  don't  think  there  are  any  dues  personally 
collected.  They  are  all  mailed  in  by  check,  on  the 
check-off. 
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Q.     To  whom  is  the  check  sent? 

A.     Cannery  Workers'  Union. 

Q.     Here  in  Modesto?  A.     That  is  correct. 

Q.  And  you  and  Mr.  Torreano  are  the  local  offi- 
cials, are  you  not,  of  that  union? 

A.  No.  There  is  Mr.  Torreano,  myself,  and  Herb 
Carmen. 

Q.     Who  handles  the  financial  matters  ? 

A.     Mr.  Torreano  handles  all  the  office  work. 

Q.  Would  Mr.  Torreano  know  whether  any  per 
capita  dues  had  been  paid  to  the  American  Federa- 
tion of  Labor?  A.     I  cannot  answer. 

Mr.  Tobriner:     Objected  to. 

Trial  Examiner  Myers:  If  he  knows.  He  might 
know. 

The  Witness:     I  said  I  could  not  answer. 

Trial  Examiner  Myers:     Do  you  know? 

The  Witness:  No.  I  said  I  could  not  answer 
that,  because  I  do  not  know. 

Trial  Examiner  Myers:  Doesn't  the  constitu- 
tion provide  for  per  capita  tax? 

Mr.  Edises:  The  constitution  I  believe  provides 
for  per  capita  tax,  Mr.  Examiner,  but  I  would  be 
very  much  interested  to  fuid  out  just  what  has  hap- 
pened in  that  regard. 

Mr.  Tobriner:  I  can  understand  how  counsel 
might  be  interested  in  our  internal  history,  but  I 
do  not  think 

Trial  Examiner  Myers :  You  know  why  he  wants 
to  know,  don't  you,  because  you  deny  that  you  have 
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any  connection  with  the  Teamsters,  and  he  wants 

to  show  that  you  have. 

JMi\  Edises:  I  submit  that  we  certainly  are  en- 
titled to  check  into  this  matter,  in  view  of  that  very 
peculiar  contract  which  has  been  offered  in  evi- 
dence. [365] 

Trial  Examiner  Myers:     Go  ahead. 

Q.  (By  Mr.  Edises) :  Mr.  King,  have  you  ever 
been  convicted  of  a  felony?  A.     Yes. 

Mr.  Tobriner:     Object. 

Q.  The  answer  is  "Yes."  Will  you  state  the  cir- 
cumstances? A.     I  don't  think  I  would. 

Trial  Examiner  Myers:     What  was  the  answer? 

Mr.  Edises:  The  answer  was  yes,  but  he  re- 
fuses to  state  the  circiunstances. 

Mr.  Tobriner:  Object.  I  do  not  believe  he  has 
a  right  to  ask  him  that  question. 

Mr.  Edises:  I  have  a  right  to  test  the  credibility 
of  the  witness  by  asking  if  he  has  been  convicted 
of  a  felony. 

Mr.  Tobriner:  You  can  ask  that,  but  not  the 
circumstances. 

Mr.  Edises :  I  have  a  right  to  inquire  as  to  the 
kind  of  felony  he  was  convicted  of. 

Mr.  Tobriner:     Object. 

Mr.  Edises:     I  submit  I  have  a  right  to  ask. 

Trial  Examiner  Myers:  Will  you  please  go 
ahead  and  stop  this  discussion  between  the  two  of 
you  ? 

Q.  (By  Mr.  Edises)  :  "Wliat  were  you  convicted 
for,  and  when?  A.     I  refuse  to  answer. 
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Mr.  Edises :  I  ask  that  the  witness  be  instructed 
to  answer. 

Mr.  Tobriner:     Object  to  the  question. 

Trial  Examiner  Myers:  I  will  direct  him  to 
answer.   Overrule  the  objection. 

The  Witness:     What  was  that? 

Mr.  Edises:     You  have  been  directed  to  answer. 

The  Witness:     I  still  refuse  to  answer. 

Q.  (By  Mr.  Edises) :  Are  you  on  probation  at 
the  present  time?  A.     I  am. 

Mr.  Tobriner:     Object. 

Trial  Examiner  Myers:     Overruled. 

Q.  (By  Mr.  Edises)  :  Do  you  receive  a  pay 
check  in  connection  with  your  work  as  Business 
Representative  of  Teamsters  Union  748? 

A.  I  receive  a  check  from  the  Cannery  Workers 
Union,  748. 

Q.  That  is  affiliated  with  the  Teamsters,  is  it 
not?  A.     That  is  correct. 

Q.     Do  you  receive  any  other  pay  check? 

Mr.  Tobriner:  The  question  has  been  asked  and 
answered  now  a  number  of  times.   Object. 

Trial  Examiner  Myers:     Overruled. 

A.  That  would  be  the  expense  account.  I  have 
an  expense  account,  but  no  other  checks. 

Mr.  Edises:  Will  you  find  the  testimony  of  the 
witness  about  ten  minutes  ago,  Avhere  I  was  asking- 
him  about  his  pay  check? 

Trial  Examiner  Myers :     Off  the  record.  [367] 
(Discussion  off  the  record.) 

Trial  Examiner  Myers:     On  the  record. 
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Q.  (By  Mr.  Edises) :  Mr.  King,  in  what  ca- 
pacity does  Mr.  Flanigan  sign  your  pay  check? 

A.     Supervisor  of  the  local  union,  I  believe. 

Q.     Local  22382?  A.     Yes. 

Q.  Does  he  sign  any  pay  checks  as  a  Teamsters 
official  ?  A.     No. 

Q.  In  other  words,  you  receive  only  one  pay 
check,  and  that  is  as  a  Teamster  representative? 

A.     As  a  Cannery  Workers  representative. 

Trial  Examiner  Myers:  What  is  the  name  of 
that  union? 

The  Witness:     Cannery  Workers'  Union. 

Q.     (By  Mr.  Edises):     No.  748? 

A.  I  think  the  full  name  is  the  Cannery  Work- 
ers, Food  Processors,  Warehousemen,  Drivers  and 
Helpers,  No.  748,  affiliated  with  the  International 
Brotherhood  of  Teamsters. 

Trial  Examiner  Myers:  And  that  is  the  only 
check  you  get  ? 

The  Witness:  That  is  right,  outside  of  expense 
checks  when  I  go  out  of  town.  22382  or  748 ;  it  could 
be  either  one,  according  to  the  fiiiancial  status  of 
the  union  at  that  time. 

Trial  Examiner  Myers:  You  mean  if  22382  had 
enough  money  to  pay  your  expenses,  it  would  pay 
them?  [368] 

The  Witness:     That  is  right. 

Trial  Examiner  Myers:  And  if  it  did  not,  then 
748  would  pay  them? 

The  Witness:  That  is  right,  and  it  would  be  re- 
imbursed by  22382. 

Trial  Examiner  Myers:  And  your  salary  is  paid 
by  748? 
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The  Witness:     Mine  is. 

Trial  Examiner  Myers :  How  long  lias  748  been 
paying  your  salary  ? 

The  Witness:     I  believe  since  December. 

Trial  Examiner  Myers:     '45? 

The  Witness:     '45. 

Trial  Examiner  Myers :     Who  paid  it  before  that  ? 

The  Witness:     22382. 

Mr.  Edises:  I  have  no  further  questions  of  this 
witness. 

I  would  like  to  ask  Mr.  Tobriner  if  he  will  be  kind 
enough  to  produce  Mr.  Torreano. 

Mr.  Tobriner:  I  do  not  know  if  I  can  produce 
Mr.  Torreano.  It  is  a  very  late  moment  to  ask  for 
that. 

Mr.  Edises:  1  would  not  have  asked  for  it  if  it 
had  not  been  for  the  testimony  of  your  witness,  Mr. 
King.    Now  I  want  to  get  things  cleared  up. 

Mr.  Tobriner:  What  testimony  do  you  want? 
We  will  stipulate. 

Mr.  Edises:  I  want  to  clear  up  the  status  of  this 
so-called  "Federal  Union". 

Mr.  Tobriner:  We  will  make  a  statement  on  the 
record. 

Mr.  Edises:  I  do  not  care  to  accept  any  state- 
ment on  the  record.  I  want  to  ask  the  questions  of 
Mt".  Torreano. 

Mr.  Tobriner:  As  a  matter  of  fact,  Mr.  Trial  Ex- 
aminer, tlie  whole  affairs  of  this  union  have  been 
gone  into  at  great  length. 

Mr.  Jennings:  Mi".  Tiial  Examiner,  that  was  in 
the  Bercut-Richards  case. 
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Trial  Examiner  Myers:  That  record  is  not  be- 
fore me. 

Mr.  Tobriner :  I  am  asking  for  it  to  go  in.  There 
is  no  use  in  going  through  the  whole  thing  all  over 
again. 

Mr.  Edises:     I  object. 

Trial  Examiner  Myers:  What  are  you  object- 
ing to? 

Mr.  Tobriner:  He  wants  me  to  get  Mr.  Tor- 
reano. 

Trial  Examiner  Myers :  And  you  caimot  get  him. 
All  right.  Let  him  pursue  whatever  remedy  he  has. 
Don't  just  say  ^'I  object".  He  has  not  said  anything 
yet. 

Does  anyone  want  to  ask  Mr.  King  any  further 
questions  ? 

Mr.  Tobriner:     Just  one  question. 

Redirect  Examination 
By  Mr.  Tobriner: 

Q.  You  know  all  the  Teamsters  and  AEL  unions 
in  this  vicinity,  do  you  not"? 

A.     That  is  right. 

O.  Is  there  any  organization  that  is  known  as 
''Local  22382,  [370]  International  Brotherhood  of 
Teamsters'"? 

A.     There  is  none. 

Mr.  Tobriner:     That  is  all. 

Trial  Examiner  Myers :     You   are   excused,  Mr. 
Kins:.   Thank  you  \ery  much. 
(Witness  excused.) 
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'W'm\  Examiner  Myers:  Have  you  any  other 
witnesses  you  want  to  call,  Mr.  Tobriner? 

Mr.  Tobriner:     No  other  witnesses. 

Trial  Examiner  Myers:  Has  Mr.  Fordham  ap- 
peared yet? 

Mr.  Agee:     He  has  not  arrived. 

Trial  Examiner  Myers:  We  will  take  a  short 
recess,  and  I  will  allow  counsel  to  figure  out  what 
they  want  to  do,  before  we  proceed  further. 

(Whereupon,  a  short  recess  was  taken,  after 
which  proceedings  were  resumed  as  follows:) 

Trial  Examiner  Myers:  Are  you  ready  to  pro- 
ceed, gentlemen? 

Mr.  Jennings:     Ready. 
Mr.  Agee:     Ready. 


F.  D.  FORDHAM 

a  witness  called  l)y  and  on  behalf  of  the  Respond- 
ents, G.  W.  Hume  Company  and  California  Process- 
ors &  Growers,  Inc.,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows : 

Direct  Examination 

Trial  E]xaminer  Myers:     What  is  your  name,  sir? 

The  Witness:     F.  D.  Fordham. 

Trial  Examiner  Myers:  Will  you  please  spell 
your  last  name  for  the  record? 

The  Witness:     F-o-r-d-h-a-m. 

Trial  Examiner  JNIyei-s:  Where  do  you  live,  Mr. 
Fordham  ? 

The  Witness:     Turlock. 
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Trial  Examiner  Myers:     You  may  be  seated,  sir. 

You  may  proceed,  Mr.  Agee. 

Q.  (By  Mr.  Agee) :  Are  you  employed  by  the 
Hume  Company  of  Turlock? 

A.     Yes,  sir. 

Q.     Wliat  is  3^our  position? 

A.     Factory  Superintendent. 

Q.  Have  you  been  Factory  Superintendent  since 
the  year  1940,  including  1940? 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  the  morning  of 
November  21st  of  1945,  were  ,you  on  the  job  that 
day  at  the  plant? 

A.     Yes,  sir,  I  was. 

Q.  Were  you  summoned  on  that  date  by  the 
watchman  employed  by  the  company? 

A.     Yes,  sir. 

Q.  Can  you  recall  at  about  what  time  that  oc- 
curred ? 

A.     Approximately  10:00  o'clock.  [372] 

Q.     In  the  morning?  A.     Yes,  sir. 

Q.  Where  were  you  at  the  time  .your  watchman 
called  you  ? 

A.  I  was  in  what  we  call  the  ''cook  room",  the 
cannery,  down  in  the  factory. 

Q.  Where  did  you  go  immediately  nfter  being 
called  by  the  watchman  ? 

A.  To  the  door,  the  door  of  the  factory  in  front 
of  the  office  where  the  help  comes  in. 

Q.     Did  you  see  any  persons  gathered  there? 

A.     Yes,  sir. 
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Q.  Who  were  they,  without  reference  to  names? 
Were  they  employees'? 

A.  Employees  and— yes,  and  some  of  the  union 
men. 

Trial  Examiner  Myers:     What  union? 

The  Witness:     22382. 

Q.  (By  Mr.  Agee)  :  Approximately  how  many 
employees  were  gathered  there? 

A.  Oh,  I  would  say  about  40,  50,  maybe.  It  is 
pretty  hard  to  tell. 

Q.  Did  you  have  a  conversation  with  any  of  those 
employees  at  that  time  and  place? 

A.     Yes,  I  did. 

Q.     Did  any  of  those  employees  speak  to  you? 

A.     Yes,  sir.  [373] 

Q.  What  were  the  names  of  the  employees  who 
spoke  to  you? 

A.  The  only  one  that  spoke  to  me  was  Heagle,  Mr. 
Heagle. 

Q.  What  did  he  say  to  you  and  what  did  you  say 
to  him? 

A.  He  asked  me  if  they  could  come  in  and  go  to 
work,  and  I  told  him  not  until  they  cleared  with  the 
union,  meaning  22382. 

Q.  Was  anything  said  by  you  as  to  what  these 
men  who  had  been  gathered  there  should  do?  That 
is,  did  you  say,  "Stay,"  or  ''Go  away,"  or  what? 

A.  T  told  them  to  go  away.  That  is,  I  told  them 
to  get  off  the  property,  that  is  what  I  told  them, 
until  thev  cleared  with  the  union. 
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Q.  You  mean  by  that,  Local  22382,  is  that  cor- 
rect? A.     Yes,  sir. 

Q.  Did  you  say  anthing  on  that  occasion  about 
the  men  being  fired?  A.     No,  sir. 

Q.     Did  you  use  the  word  "fired"  at  all ? 

A.     No,  sir. 

Q.  When  you  spoke  to  Mr.  Heagie,  did  3^ou  speak 
in  a  voice  loud  enough  to  be  heard  by  these  gathered 
employees  ? 

A.  I  expect  I  did.  I  expect  I  did,  because  they 
were  all  close  together. 

Mr.  Agee:     You  may  cross  examine. 

Trial  Examiner  Myers:     Mr.  Tobriner? 

Mr.  Tobriner:     No  questions. 

Trial  Examiner  Myers:     Mr.  Jennings? 

Cross-Examination 
By  Mr.  Jennings: 

Q.  Did  you  tell  the  eiuployees  why  they  could 
not  work,  Mr.  Fordham  ? 

A.  I  simply  told  them  they  would  have  to  clear 
with  the  union,  that  w^as  all. 

Q.     Have  you  told  us  everything  that  you  said? 

A.     So  far  as  I  can  remember,  I  have.  . . 

Q.  Do  you  remember  anything  else  that  you 
said? 

A.  No,  I  don't  think  I  said  anything  else,  be- 
cause then  they  just  left.  That  was  all  there  wfis  to 
say.  ;  . 

Q.  You  addressed  yourself  to  this  entire  group  of 
employees  that  were  there? 
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A.  Yes.  I  was  talking  directly  to  Mr.  Heagle, 
but  of  course  the  whole  group  were  together.  He 
was  standing  right  with  them. 

Mr.  Jennings:     That  is  all. 

Mr.  Edises:     No  questions. 

Mr.  Agee:     No  further  questions. 

Trial  Examiner  Myers:  Did  you  know  an  em- 
ployee there  by  the  name  of  Smith,  John  Smith  ? 

The  Witness :     No,  I  cannot  say  that  I  did. 

Trial  Examiner  Myers:  You  do  not  remember 
him  ? 

The  Witness:  I  don't  know.  There  are  a  lot  of 
the  employees  [375]  that  T  don't  know  their  names, 
anyway.  I  know  their  faces,  l)ut  I  am  Superintend- 
ent, and  the  other  foremen  and  foreladies  know 
their  names.    I  don't. 

Trial   Examiner   Myers:     You  are    excused,    sir, 
unless  somebody  else  has  any  further  questions. 
(No  response.) 

Trial  Examiner  Myers:  Thank  you  very  much, 
Mr.  Fordham. 

(Witness  excused.) 

Trial  Examiner  Myers :     Do  you  rest,  Mr.  Agee  ^ 

Mr.  Agee:     Yes,  we  do. 

Trial  Examiner  ISIyers:  Have  you  any  further 
witnesses  you  wish  to  call,  Mr.  Tobriner^ 

Mr.  Tobriner:     No. 

Trial  Examiner  Myers :  Mr.  Edises,  do  you  wish 
to  call  any  witnesses^ 

Mr.  Edises:  No,  we  have  no  independent  testi- 
mony to  present. 
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Trial  Examiner  Myers:  You  have  no  evidence 
yon  wish  to  introduce,  is  that  right  ? 

Mr.  Edises :  No,  other  than  to  ask  the  Examiner 
vv^hether  he  would  have  the  authority  to  issue  a 
subpoena. 

Trial  Examiner  M.yers :  I  have  authority  to  issue 
subpoenas. 

Mr.  Edises :  Then  I  wish  to  request  a  subpoena 
for  Mr.  Torreano  of  the  Teamsters  Union. 

Trial  Examiner  Myers :  I  will  issue  the  subpoena 
for  Mr.  [376]  Torreano. 

When  do  you  want  it  returned? 

Mr.  Edises:     This  afternoon. 

Trial  Examiner  Myers:  Very  well.  We  will 
take  a  recess,  then,  until  I  issue  the  subpoena  for 
Mr.  Torreano. 

(Whereupon,  Mr.  Torreano  entered  the  court 
room.) 

Trial  Examiner  Myers :  Do  you  want  to  call  Mr. 
Torreano '? 

Mr.  Edises:     Yes. 

Will  you  take  the  stand? 

Mr.  Tobriner:  I  would  like  a  little  recess,  Mr. 
Examiner,  if  you  please. 

Mr.  Edises:  I  want  to  ask  that  counsel  be  in- 
structed not  to  confer  with  his  witness,  under 
the  circumstances. 

Mr.  Tobriner:  Mr.  Trial  Examiner,  I  think 
when  a  witness  who  was  subpoenaed  at  two  minutes 
to  four  walks  into  a  room,  he  should  have  a  chance 
to  know  what  the  entire  matter  is  all  about. 
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Trial  Examiner  Myers:  You  are  not  calling  the 
witness,  Mr.  Tobriner. 

Will  yoii  take  the  stand,  Mr.  Torreano  ? 

Mr.  Torreano:  No.  You  can  serve  one  on  me, 
then. 

Mr.  Edises :     You  are  going  to  Avalk  out  ? 

Trial  Examiner  Myers:  Take  the  stand,  Mr. 
Torreano.    Raise  your  right  hand. 

Mr.  Torreano:     Let  him  serve  a  subpoena  on  me. 

Trial  Examiner  Myers:  Stay  where  you  are, 
Mr.  Torreano,  and  I  will  give  you  one. 

Will  you  write  out  a  subpoena,  Mr.  Jennings? 
(Whereupon  a  short  recess  was  taken,  after 
which  ]:)roceedings  were   resumed  as  follows:) 

Trial  Examiner  Myers :  Are  you  ready  to  proceed, 
gentlemen? 

Mr.  Jennings:     Yes. 

Mr.  Edises:     Yes. 

Mr.  Examiner,  prior  to  the  recess,  as  you  know, 
T  had  asked  that  Mr.  T(U'reano  be  produced. 

Trial  Examiner  Myers:  Are  you  goins;  to  call 
him? 

Mr.  Edises :     May  I 

Trial  Examiner  Myers:  No.  I  do  not  want  any- 
thing on  the  record  about  it. 

Mr.  Edises :  Mr.  Examiner,  T  do  wish  to  get  on 
the  record  the  fact 

Mr.  Tobriner:  T  want  to  object  on  the  record, 
too,  on  the  facts,  Mr.  Examiner,  ]>leasc. 

Trial  Examiuer  Myers:     All  rioht.    Go  ahead. 
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Mr.  Edises:  The  fact  that  after  the  request  to 
produce  Mr.  Torreano  was  rejected  by  counsel,  Mr. 
Torreano  walked  into  the  room,  and  at  that  time  he 
was  asked  by  me  to  take  the  witness  stand. 

Mr.  Tobriner:  I  think  we  are  getting  a  lot  of 
ex  parte  statements  here.  If  Mr.  Edises  wants  to 
testify,  let  him  take  [378]  the  stand. 

Trial  Examiner  Myers:  You  can  give  your  ver- 
sion of  what  took  place,  and  he  can  give  his.  Let 
us  go  on. 

Mr.  Edises:  Mr.  Torreano  was  likewise  asked 
by  the  Trial  Examiner  to  take  the  witness  stand  and 
declined,  stating  that  if  we  wanted  him,  we  could 
serve  him  with  a  subpoena.  The  attorney  for  the 
FTA  then  asked  for  the  issuance  of  a  subi)oena, 
which  was  granted  l)y  the  Trial  Examiner,  and  we 
then  took  the  subpoena  out  and  tried  to  find  Mr. 
Torreano.  We  have  been  unable  to  find  him,  he 
evidently  being  a  little  too  fast  for  us. 

Mr.  Tobriner:     Let  us  have  that  stricken. 

Trial  Examiner  Myers:  All  right.  Never  mind 
that. 

Mr.  Edises:  The  subpoena  is  now  in  the  office  of 
the  Sheriff,  with  a  request  on  our  part  that  Mi'. 
Torreano  be  found  and  served.  However,  I  have  no 
reason  to  doubt  that  we  will  be  able  to  produce  Mr. 
Torreano  in  time  for  the  continuance  of  the  session 
this  afternoon.  I  feel  that  in  the  present  state  of 
the  record,  probably  there  will  be  no  special  urgency 
In  our  insisting  that  the  hearing  be  continued  for 
tomorrow.  I  am  particularly  ready  to  take  that  po- 
sition because  of  the  fact  that  I  am  urgentlv  re- 
quired to  be  in  San  Francisco  tomorrow  myself. 
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So,  under  the  circumstances,  we  shall  not  insist 
that  Mr.  Torreano  be  produced,  and  you  may  deem 
this  a  withdrawal  of  our  request  for  a  subpoena. 

Trial  Examiner  Myers :  All  right.  Then  will  you 
withdraw  the  subpoena  from  the  Sheriff  ? 

Mr.  Edises:     Correct. 

Mr.  Tobriner :  So  that  the  record  might  be  clear, 
let  it  show  that  I  would  be  glad  to  produce  Mr.  Tor- 
reano if  I  had  only  had  sufficient  notice  in  advance,  in 
fact,  would  have  produced  him  myself  if  I  could 
have  gotten  him  at  the  time.  But,  ^vhen  he  entered 
the  room  he  was  confused  by  all  the  things  that  hap- 
pened here  so  quickly,  and  had  I  the  opportunity  to 
tell  him  that  he  had  been  subpeoenaed,  he  would  have 
been  able  to  be  here  to  testify,  but  counsel  did  not 
afford  me  that  opportunity. 

Trial  Examiner  Myers:  Have  you  anything  fur- 
ther you  wish  to  introduce,  Mr.  Edises? 

Mr.  Edises:     No,  we  have  nothing  further. 

Trial  Examiner  Myers:  Any  rebuttal  Mr.  Jen- 
nings ? 

Mr.  Jennings:  No  rebuttal,  no  other  witnesses, 
no  other  evidence. 

Trial  Examiner  Myers:  Mr.  Agee,  have  you  any 
other  witnesses  you  wish  to  call  ? 

Mr.  Agee :     We  have  not. 

Trial  Examiner  Myers:  Or  any  other  evidence 
you  wish  to  introduce? 

Mr.  Agee:     We  have  not. 

Trial  Examiner  Myers:     Mr.  Tobriner?  [380] 

Mr.  T()])rinpr:     Wo  liavo  not. 
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Trial  Exaniiuer  Myers :  Have  you  any  other  wit- 
nesses you  wish  to  call. 

Mr.  Tobriuer:     I  have  not. 

Trial  Examiner  Myers:  Or  any  other  evidence 
you  wish  to  introduce? 

Mr.  Tobriner:     I  have  not. 

Trial  Examiner  Myers:  Will  you  argue  orally, 
Mr.  Jennings?  Just  confine  yourself  to  your  con- 
tentions. 

Mr.  Jennings:  Before  that,  I  would  like  to  move 
to  amend  the  Complaint  to  conform  with  the  proof 
as  to  the  names  of  employees,  spelling  of  names, 
dates,  and  such  minor  matters.  There  is  no  intention 
to  vary  the  substance  of  the  Complaint. 

Trial  Examiner  Myers:     Any  objection? 

Mr.  Agee:     Xo  objection. 

Trial  Examiner  Myers:  Motion  granted,  with- 
out objection. 

Mr.  Tobriner:     I  have  no  objection  to  it. 

Mr.  Trial  Examiner,  are  we  going  to  argue  orally 
and  also  submit  briefs? 

Trial  Examiner  Myers:  You  may  do  either,  or 
both. 

Mr.  Tobriner:  I  am  willing  to  submit  it  on 
briefs. 

Trial  Examiner  Myers :     You  may  submit  a  brief. 

Mr.  Tobriner :     I  mean,  if  everyone  else  is. 

Trial  Examiner  Myers:  I  just  want  to  get  your 
contentions. 
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Relations  Board 

Mr.  Jennings:  I  merely  state  as  my  contention, 
Mr.  Examiner,  that  there  are  in  this  case  actually 
only  two  issues. 

First  of  all,  with  respect  to  22382,  whether  or  not 
this  contract  required  employees  to  maintain  mem- 
bership in  the  union.  It  is  my  contention  that  ob- 
viously the  contract  does  not  so  require,  and  I 
should  like  to  cite  the  Pittsburg  Plate  Glass  Com- 
pany case,  decided  last  month  by  the  Board,  in 
which  it  appeared  that  there  had  ])een  a  history  of 
cooperation  for  a  number  of  years  between  the  com- 
pany and  the  union,  in  an  effort  to  get  employees 
to  become  members  of  the  union.  The  Board  said 
that  was  not  sufficient.  If  you  are  going  to  sign 
a  closed  shop,  you  have  to  sign  a  closed  shop  agree- 
ment. 

The  parties  here  did  not  sign  a  closed  sho])  con- 
tract. Therefore  they  had  no  right  under  the  law  to 
discharge  the  employees  who  failed  to  maintain 
their  membership  in  the  union. 

I  should  like  to  point  out  to  the  Examiner  that 
every  one  of  those  employees  cleared  through  the 
union  before  going  to  work. 

The  second  question  in  the  case  is  whether  or  not 
the  contract  signed  on  March  25,  1946,  is  a  lawful 
contract.   For  at  least  three  reasons  it  is  not. 

In  the  first  place,  that  contract  purports  to  cover 
only  file  employees  of  the  Hume  Company.  The 
Board,  in  the  Bercut-Richards  case.  20-R-1414, 
found  at  the  request  of  the  Califorina  Processors  & 
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Growers,  Inc.,  that  the  appropriate  unit  was  all 
the  members  of  C.  P.  &.  G.,  which  includes  the  Hume 
Company.  The  contract  therefore  obviously  does 
not  cover  an  appropriate  unit,  and  is  illegal  for  that 
reason. 

It  is  illegal  for  the  further  reason  that  the  con- 
tract was  made  at  the  time  the  question  of  repre- 
sentation was  made  before  the  Board.  I  need  cite 
to  the  Trial  Examiner  only  the  cases  referred  to  by 
the  Board  in  the  Supplemental  Decision  of  Feb- 
ruary 15th. 

Finally,  the  contract  is  invalid  because  it  is  clear 
from  the  record  in  this  case  that  the  contracting 
union  or  the  union  which  purported  to  be  the  con- 
tracting union  does  not  exist. 

I  should  like  to  sa}^  further  very  briefly  with  re- 
spect to  the  8(1)  allegation  of  the  Complaint,  that 
in  requiring  employees  to  sign  dues  check-offs,  in 
urging  employees  to  sign  those  check-offs  and  be- 
come members  of  the  union,  the  Respondent  clearly 
violated  Section  8  (1)  of  the  Act,  because  there  is 
nothing  in  the  contract  which  permitted  the  Re- 
spondent to  do  those  things. 

The  8  (1)  I  think  is  clear,  Mr.  Examiner.  I  need 
not  state  it  any  further. 

Trial  Examiner  Myers :     Mr.  Agee  ? 

Argument   on   Behalf   of  the   Respondents   G.    W. 

Hume  Company  and  California  Processors  and 

Growers,  Inc. 
Mr.  Agee :     It  is  our  position,  Mr.  Examiner,  that 
the  election  held  during  the  month  of  October,  [383] 
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19-15,  having  been  declared  to  be  a  void  election,  its 
legal  effect  has  been  completely  erased  and  wiped 
out,  and  the  parties  stand  here  the  same  as  they 
would  had  no  such  election  ever  been  called  or  held. 

It  is  our  contention  that  the  bargaining  agent 
that  we  had  dealt  vdth  for  the  years  1 940  to  19-14,  in- 
clusive, and  that  until  a  new  bargaining  agent  was 
certified  by  the  Board,  that  it  was  our  legal  duty  to 
negotiate  with  and  deal  with  the  bargaining  agent 
that  w^e  had  dealt  with  in  all  of  the  previous  years. 

It  is  our  contention  that  the  conti'act  co^'e^ing  the 
period  from  March  1,  1945  to  March  1,  1946,  was  in 
existence  and  was  effective  and  valid  during  all  of 
that  period  of  time,  and  that  we  were  required  to 
live  up  to  the  terms  and  provisions  of  that  contract. 

It  is  our  position  that  although  the  rule  of  law 
is  that  a  contract  speaks  for  itself  and  the  matter 
of  the  legal  effect  or  interpretation  of  the  contract 
is  ordinarily  a  question  for  the  court  to  determine, 
as  a  matter  of  law,  that  where  the  parties  to  a  con- 
tract, by  a  series  of  acts  had  interpi-oted  it,  that  that 
evidence  is  admissible  and  material  to  interpret  the 
terms  and  provisions  of  the  contract. 

It  is  our  position  that  we  were  eiiforcing  and 
carrying  out  a  closed  shop  contract  from  March  1, 
1945  to  March  1,  1946,  [384]  and  that  all  of  the  al- 
leged acts  committed  during  that  period  by  tlu^  com- 
pany w^ere  consistent  with  the  contract,  as  we  in- 
terpret it,  and  that  nothing  was  done  in  violation  of 
law  or  the  contract  by  the  company. 
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It  is  our  contention  that  on  Marcli  1,  1946,  wlien 
the  previous  contract  expired,  that  it  was  not  only 
our  privilege  but  it  was  our  duty  to  continue  to  ne- 
gotiate with  this  bargaining  agent  that  we  have  ne- 
gotiated with  in  the  past,  and  that  the  contract  of 
March  25,  1946  was  signed  up  under  those  circum- 
stances. 

It  is  our  further  contention  that  the  question  of 
pu1)lic  necessity  enters  into  this  entire  case,  and 
that  we  were  faced  with  an  absolute  work  stoppage 
which  we  demonstrated,  and  which  is  not  disputed, 
if  we  did  not  make  a  contract  with  the  union  that 
we  did  deal  with. 

It  is  our  contention  that  these  crops  would  \va\q 
lain  out  in  the  field  and  spoiled.  They  w^ould  not 
have  been  processed  or  canned.  They  would  have 
been  lost  at  the  time  of  a  national  emergency,  as  far 
as  that  goes,  a  national  emergency  in  the  food  situa- 
tion, and  without  a  decision  that  was  ]>inding  in 
legal  effect,  the  cannery  was  put  in  the  position  of 
acting  in  the  manner  that  they  thought  l)est.  They 
have  been  advised  in  this  matter.  They  followed  the 
advice  of  their  advisors. 

Trial  Examiner  Myers :     Mr.  Tobriner  % 

Argument  on  Behalf  of  the  Respondents, 
International  Brotherhood  of  Teamsters,  et  al. 

Mr.  Tobriner:  The  case  resolves  itself  into  two 
issues,  fundamentally  issues  of  law,  not  of  fact. 

The  first  issue  involves  these  alleged  unfair  prac- 
tices in  discharging  or  in  letting  go   certain   em- 
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ployees.  Tliere  is  no  fundamental  argument  on  the 
facts  on  that  issue.  There  is  no  dou])t  the  employees 
were  let  go. 

The  question  is  whether  or  not  the  employer  was 
justified  in  so  doing.  We  do  not  have  to  refer  to 
any  cases.  We  refer  to  the  decision  of  the  National 
Labor  Relations  Board  in  this  case. 

There  are  two  decisions.  The  first  decision  is  the 
decision  rendered  by  the  National  Labor  Relations 
Board  in  its  direction  of  elections  and  decisions  and 
order  issued  on  October  12,  1945,  on  page  3.  I  will 
read  the  entire  paragraph. 

Trial  Examiner  Myers:     Which  paragraph? 

Mr.  Tobriner:     Page  3,  the  second  paragraph. 

Trial  Examiner  Myers :     You  mean  the  AFL  ? 

Mr.  Tobriner:     That  is  light,  yes. 

Trial  Examiner  Myers:  You  do  not  have  to 
read  it.    Tell  me  the  contention. 

Mr.  Tobriner:  They  find  here  that  there  is  a 
valid  contract,  and  that  the  certification  of  repre- 
sentatives which  may  issue  as  a  result  shall  be 
solely  for  the  purpose  of  designating  a  bargaining 
representative  to  negotiate  a  new  contract  to  be- 
come effective  upon  the  expiration  of  the  existing 
contract,  which,  if  I  read  English,  means  existing 
contract  or  valid  contract. 

The  contract  that  existed  here  was  a  contract 
which  operated  up  to  March  1,  1946.  Hence  the 
discharges  Avhich  occurred  here  operated  or  oc- 
curred mider  the  existing  contract  sanctioned  by 
the  National  Labor  Relations  Board.  But,  the  sanc- 
tion of  the  National  Labor  Relations  Board  does 
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not  depend  merely  on  the  second  paragraph  of  its 
Direction  of  Elections.  The  Board  took  occasion 
to  reiterate  its  conclusion,  and  the  reiteration  oc- 
curs in  the  second  decision  of  the  National  Labor 
Eelations  Board.  That  is  called  "Supplemental 
Decision  and  Order."  The  date  of  that  is  February 
15,  1946.   That  is  a  month  and  a  half  ago. 

There  again  the  Board  took  occasion  to  remark 
about  this  contract  under  which  this  employer 
agreed  with  this  union,  and  that  is  referred  to  by 
the  Board  in  very  precise  language.  There  is  no 
occasion  for  an}'  question  as  to  it. 

On  page  5  of  the  decision,  at  the  bottom  of  page  5 
just  before  the  footnote: 

"In  this  state  of  the  record,"  says  the  Board, 
"No  legal  effect  may  be  given  the  closed-shop  pro- 
vision contained  in  the  current  collective  bargain- 
ing agreements  after  their  expiration  date;  .  .  ." 
Which  certainly  means  again,  if  I  can  under- 
stand the  language  (or  perhaps  I  cannot)  it  seems 
to  me  to  say  that  in  this  state  of  the  record  legal 
effect  may  be  given  the  closed  shop  provision  con- 
tained in  the  (*urrent  collective  agreements  up  to 
their  expiration  date.  If  that  is  not  exactly  what 
the  Board  has  ruled  on  this  very  contract  now  be- 
fore this  Trial  Examiner,  I  simply  cannot  under- 
stand the  language.  But,  of  course,  it  may  be  double 
talk.  It  is  possible  that  the  National  Labor  Kela- 
tions  Board  is  going  to  take  the  position  that  the 
employer  is  bound  by  a  closed  shop  contract  which 
he  must  live  up  to  up  to  the  expiration  date.  It 
is  also  bound  by  a  valid  contract  which  is  supposed 
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to  subsist  mitil  an  election,  and  yet,  by  being  bound 
by  the  contract  mider  the  order  of  the  National 
Labor  Relations  Board,  in  some  manner  also  is 
liable  to  a  penalty  under  the  National  Labor  Rela- 
tions Act  to  l)e  for  the  performance  of  the  order 
of  the  National  Labor  Relations  Board. 

The  situation  and  position  of  the  Regional  Oftice 
of  this  National  Labor  Relations  Board  under  those 
two  orders,  to  my  mind  is  beyond  understanding. 
How  it  can  be  expected  that  an  employer  is  bound 
hy  these  decisions  upon  which  the  Regional  Office 
relies  and  certainly  is  bound  itself,  and  yet  at  the 
same  time  is  able  to  bring  an  mifair  practice  charge 
against  the  employer  and  collaterally  affect  the 
union  by  claiming  that  there  is  a  violation  of  the 
Act  in  the  performance  of  those  contracts,  I  simply 
cannot  miderstand.  I  think  that  this  kind  of  pro- 
cedure is  mifair  to  the  employer,  because  the  em- 
j)loyer  is  bound  to  recognize  these  decisions,  so  far 
as  they  go  and  as  far  as  they  are  binding.  [388] 

Aside  from  the  decisions  themselves,  the  testi- 
mony has  shown  that  for  years  the  contract  be- 
tween the  union,  228382,  and  the  employer  was  re- 
garded and  was  carried  out  as  a  union  shop  or 
closed  shop  contract;  to  use  the  Board's  language, 
"closed  shop."  If  there  was  any  doubt  as  to  the 
meaning  of  the  contract,  then  what  the  parties  did 
under  it  would  aiford  a  very  strong  clue  to  its 
purport. 

I  cite  to  the  Trial  Examiner  the  decisions  in  the 
State  of  California  which  obtain  under  the  headnote 
of  California  jurisprudence  that,  "When  the  mean- 
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ing  of  the  language  of  a  contract  is  doubtful,  the 
acts  of  the  parties  performed  under  it  afford  one 
of  the  most  reliable  clues  of  their  intent." 

Hill  V.  MacKay,  94  Cal.  5.  Roclavell  v.  Light,  6 
Cal.  App.  6563.  Whitney  v.  Aronson,  21  Cal.  App,  9. 

All  of  these  decisions  buttress  and  support  the 
ruling  of  the  Board  itself  to  the  effect  that  this 
was  a  closed  shop  contract. 

Moreover,  if  there  was  any  question  as  to  whether 
it  was  a  closed  shop  contract,  the  contract  provided 
its  own  procedure  for  the  solution  of  that  problem. 
If  there  was  any  doubt  as  to  whether  these  em- 
ployees should  have  been  let  go,  there  was  a  manner 
of  bringing  that  grievance  before  an  adjustment 
board.  The  procedure  was  undertaken.  It  was  re- 
ferred to  the  United  States  Conciliation  Service. 
The  Conciliation  Service  to  date  has  not  acted,  but 
nevertheless  the  Board  has  held  the  contract  is  in 
eifect,  and  if  there  is  any  question  as  to  what  the 
procedure  should  be,  whether  they  should  be  dis- 
charged or  not,  then  that  was  a  grievance  under 
the  contract  that  surely  should  have  been  deter- 
mined by  the  procedure  of  the  contrar-t  itself.  That 
arbitration  procedure  has  not  been  exhausted.  It 
is  still  pending,  and  certainly  the  ])ursiiance  of  it 
by  the  employer  and  the  union  involved  does  not 
constitute  any  unfair  labor  practice. 

There  has  ]}een  some  question  raised  as  to 
whether  22382  is  the  same  union.  No  testimony  was 
adduced  to  that  effect.  Certainly  22382,  through 
the  life  of  the  old  contract,  continued  to  exist.  There 
is  no  statement  to  the  conti'ary,  no  showing  to  the 
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contrary.  Consequently  the  old  contract,  as  found 
by  the  Board,  contmues,  and  indeed  we  have  a 
ruling  by  the  National  Labor  Relations  Board  as 
to  the  fact  that  that  contract  ran  between  the  AFL, 
California  Council  of  Cannery  Unions  and  its  con- 
stituent membership.  That  too  was  found  ])y  the 
Board  in  the  Bercut-Richards  case. 

A  great  deal  of  evidence  was  taken  on  this  same 
question,  and  the  resolution  of  that  evidence  and 
decision  of  the  Board  is  a  matter  of  record  which 
has  been  introduced  into  the  record  into  this  case. 

So,  on  all  of  those  grounds  we  submit  that  the 
Regional  Office,  as  far  as  the  first  charge,  the  un- 
fair la]3or  practices  under  8(3)  to  our  minds  does 
not  abide  by  the  cases,  does  not  alnde  by  the  deci- 
sion of  the  Xational  Labor  Relations  Board,  and 
actually  is  immoi'al,  because  it  holds  the  employer 
to  be  bound  by  a  union  shop  contract,  and  at  the 
same  time  attempts  to  exact  penalties  for  the  per- 
formance of  the  Board's  own  rulings. 

TVirning  to  the  second  question:  the  second  ques- 
tion is  as  to  whether  this  contract,  made  on  March 
25,  1946,  is  valid.  The  claim  is  made  that  that  con- 
tract falls  under  8(1),  and  cannot  stand.  The  con- 
summation of  the  contract  is  alleged  to  be  an  unfair 
labor  practice  and  discriminatory. 

Again  I  believe  the  Board  has  answered  that 
question.  If  it  was  discriminatory  for  the  employer 
to  give  a  contract  to  the  union  with  which  he  had 
always  dealt,  if  there  is  some  discrimination  in 
the  performance  of  that  contract,  there  was  the 
same  discrimination  under  that  contract  prior  to 
March  1st. 
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The  Board  already  has  ruled  that  that  contract 
was  a  valid  contract,  and  that  the  employer  should 
perform  it.  Therefore,  if  there  was  anything  dis- 
criminatory in  the  employer's  performance  of  the 
contract  or  recognition  of  it,  the  Board  has  sanc- 
tioned such  discrimination,  because  the  Board  has 
said  that  the  contract  was  a  valid  contract,  and 
there  was  no  violation  of  the  Act  in  its  perform- 
ance. Indeed,  I  am  perfectly  frank  to  admit  that 
the  AFL  took  the  position  that  the  election  should 
not  be  held  during  the  course  of  the  contract.  We 
think  that  is  a  very  bad  practice.  We  have  said  so 
many  times  to  the  National  Labor  Relations  Board 
at  Washington,  in  appearances  before  the  Board. 

However,  the  Board  proceeded,  despite  our  pro- 
tests, to  hold  the  election.  At  the  same  time  it  held 
the  contract  was  valid.  So,  it  holds  that  nothing 
discriminatory  occurred  by  the  coincidence  of  the 
question  of  representation,  and  an  election  and  the 
granting  of  and  performance  of  a  collective  bar- 
gaining contract  simultaneously  therewith. 

How  has  the  situation  changed  because  a  Board 
election  was  held?  How  does  the  contract  which 
formerly  was  valid,  according  to  the  Board's  own 
decision,  now  become  invalid  because  a  Board  elec- 
tion took  place"?  Indeed,  if  the  Regional  Office's 
position  is  correct  here,  the  Board's  decision  is 
wrong.  I  should  say,  rather  than  the  Board's  deci- 
sion, the  opinion  contained  in  the  decision,  because 
in  the  course  of  the  opinion  the  Board  says  that  it 
is  proper  for  the  employers  "to  recognize  each 
one,"  that  is,  each  of  the  unions,  "as  the  representa- 
tive of  its  members." 
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The  Board  therefore  says  it  is  not  discriminatory 
for  the  employer  to  recognize  one  of  the  unions  as 
the  representative  of  its  members,  and  in  that  event 
in  no  way  violates  the  National  Labor  Relations 
Act.  If  that  is  the  case,  where  was  there  a  violation 
of  the  Act  on  the  part  of  this  employer,  when  he 
recognized  this  union  as  the  representative  of  his 
employees,  even  under  the  opinion  of  the  Board, 
when  this  employer  knew  that  the  AFL  had  been 
the  representative  of  its  employees  in  the  past,  and 
still  continued  to  be  the  representative  of  its  em- 
ployees. It  knevv'  that  it  was  the  representa- 
tive of  its  particular  plant,  because,  as  the  exhibits 
will  show,  in  the  past  the  practice  had  been  that  the 
individual  plants  signed  a  separate  contract  cover- 
ing the  particular  plant,  stating  and  certifying  that 
a  majority  of  its  employees  were  members  of  the 
union  involved.  Here  the  AFL  exhilnts  show  for 
three  successive  contracts  there  is  a  certification  by 
management  and  by  the  union  that  the  majority  of 
the  employees  in  that  particular  unit  belonged  to 
the  AFL.  So,  the  argument  made  by  Mr.  Jennings 
that  there  was  not  an  appropriate  unit  does  not 
hold. 

In  the  past  there  has  always  been  a  contract 
entered  into  for  this  particular  unit,  and  this  par- 
ticular unit  again  was  covered  by  the  contract 
made  after  March  1,  1946. 

The  final  argument,  that  the  imion  is  no  longer 
in  existence,  has  not  been  borne  out  by  the  evidence. 
Over  and  again  we  have  testimony  in  the  record 
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that  22382  continues  to  exist.  There  is  no  showing 
that  it  does  not  continue  to  exist.  The  workers  be- 
long to  22382.  The  management  dealt  with  22382. 
The  constitution  and  by-laws  of  22382  are  in  evi- 
dence, and,  while  it  is  true  that  there  are  Teamster 
unions,  that  is,  Teamster  cannery  unions,  that  by 
no  means  shows  that  there  could  not  be  22382,  a 
cannery  union,  which  exists  at  the  same  time  as 
the  Teamsters  union.  [393] 

I  find  nothing  difficult  in  the  fact  that  there  is 
more  than  one  union  in  the  field.  It  would  certainly 
be  strange  if  that  were  something  novel. 

So,  we  submit  on  the  second  point,  that  the  con- 
tract is  valid  because  it  is  in  accordance  even  with 
the  opinion  of  the  Board,  that  the  Board  has  al- 
ready ruled  that  it  is  not  discriminatory  for  the 
employer  to  give  a  contract;  there  is  nothing  to 
show  that  it  was  descriminatory.  The  cases  hold — and 
I  will  cite  these  in  our  brief,  so  I  will  not  take  the 
tiuie  of  the  Trial  Examiner  now — but,  there  are 
quite  a  few  cases,  Mr.  Trial  Examiner,  as  you 
know,  which  hold  that  once  a  bargaining  agency 
is  established,  the  employer  is  bouni  to  deal  with 
that  bargaining  agency  unless  and  until  a  new 
agency  is  certified  in  its  place.  No  certification  has 
occurred  here.  This  agency  is  still  the  bargaining 
agent  for  the  employees,  and  until  such  time  as  an 
election  is  validly  held,  it  is  the  orgauization  that 
continues  to  represent  these  employees. 

Thank  you. 

Trial  Examiner  Myers :     Mr.  Edises  f 
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Argument  on  Behalf  of  the  Charging  Union  Food, 
Tobacco,  Agricultural  and  Allied  Workers  of 
America,  CIO 

Mr.  Edises:  Taking  up  the  last  point  made  by 
Mr.  Tobriner  first,  the  Board  has  in  certain  cases 
stated  that  there  is  a  presumption  that  the  bargain- 
ing agency  continues.  The  Examiner  is  probably 
aware  that  that  contention  was  made  in  cases  in- 
volving a  refusal  by  an  employer  to  bargain  collec- 
tively with  a  union,  that  refusal  resulting  in  a  loss 
of  the  union's  majority. 

Trial  Examiner  Myers:  Do  not  go  into  that  line 
of  argument.  That  is  Botany  Worsted,  Medo  Photo 
and  Century-Oxford. 

Mr.  Edises:     Botany  Worsted,  and  so  on. 

So  that  I  shall  not  waste  the  Examiner's  time  by 
fuither  trying  to  answer  that  one. 

Trial  Examiner  Myers:  I  do  not  say  that  Mr. 
Tobriner 's  contention  is  proper,  but  I  mean  the 
line  that  you  are  going  into  has  nothing  to  do  with 
the  case. 

Mr.  Edises:  I  am  not  going  to  go  into  it  any 
further  for  that  very  reason. 

In  connection  with  the  law  applicable  to  the  sit- 
uation here,  I  think  that  it  might  be  well  to  remind 
ourselves  that  in  effect  the  Board  has  already  estab- 
lished the  law  of  this  case,  and  that  is  in  its  Sup- 
plemental Decision.  It  strikes  me  as  a  little  bit 
funny  to  go  into  any  elaborate  discussion  of  other 
Board  cases  on  different  factual  situations,  when 
we  have  a  situation  here   where  a  party  to   that 
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very  proceeding  has  done  the  very  thing  which  the 
Board  has  said,  if  done,  would  be  a  violation  of  the 
Act.  [395] 

On  this  argument  about  the  union  being  the  same 
organization  and  maintaining  its  representation, 
and  so  on,  until  a  new  agency  has  been  determined, 
that  argument  rests  on  considerations  of  contract 
which  have  only  very  limited  application  in  Na- 
tional Labor  Relations  Board  proceedings.  Here 
every  contract  has  written  into  it  the  National 
Labor  Relations  Act,  and  the  construction  of  that 
Act  made  by  the  agency  which  Congress  empowered 
to  interpret  the  Act.  The  Board  has  the  power  to 
determine  itself  during  what  time  a  bargaining- 
agency  shall  continue,  and  it  has  held  normally 
that  it  will  permit  it  to  continue  for  a  reasonable 
time.  In  determining  what  is  a  reasonable  time, 
the  Board  often  has  been  guided  by  the  tei'ms  set 
forth  in  the  contract. 

Here  there  was  a  contract.  It  ran  until  March  1, 
1946.  The  Board  decided  that  was  a  reasonable 
time,  during  which  it  would  permit  the  agency  to 
continue,  but  to  say  that  the  contract  determines 
the  law  rather  than  the  law  determining  the  con- 
tract is  ridiculous.  The  Board  could  have  cut  that 
contract  off  right  then  if  it  had  wanted  to.  or  it 
could  have  permitted  any  other  reasonable  time  for 
the  agency  to  continue. 

It  is  inaccurate,  however,  to  conclude,  from  the 
fact  that  the  Board  permitted  the  bargaining  agency 
to  remain  in  effect  until  March  1,  1946,  that  the 
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Board  also  sanctioned  discrimination  during  that 
period.  That  is  a  distorted  view  of  what  the  Board 
did.  As  a  matter  of  fact,  we  do  not  have  to  rely 
on  my  statement.  All  we  have  to  do  is  look  at  the 
Board's  decision  itself.  It  stated  that,  although 
the  contract  might  continue  until  March  1,  1946, 
under  the  existing  law,  citing  the  Rutland  Court 
case,  any  discharges  resulting  from  activity  in  the 
election  would  not  ])e  justified,  even  under  the 
present  agreement.  Of  course,  that  is  the  utmost 
that  they  could  possibly  claim  here,  namely,  that 
there  were  these  discharges  mider  an  alleged  closed 
shop  agreement. 

Of  course,  as  Mr.  Jennings  points  out,  the  evi- 
dence conclusively  shows  that  there  v/as  no  such 
agreement. 

That  is  aU. 

Trial  Examiner  Myers:     Anybody  else? 

Mr.  Jennings:  Just  four  things  dealing  with 
the  discharges,  the  8(3)s. 

This  contract,  alleged  to  be  a  defense,  covered 
one  unit,  the  C.  P.  &  G.  unit.  It  has  to  be  a  closed 
shop  contract  in  the  entire  unit,  or  it  cannot  be  a 
closed  shop  at  all.  Mr.  Agee  seems  to  contend  that 
the  contract  could  be  closed  shop  in  one  area  and 
not  in  another.  It  must  either  be  a  closed  shop  or 
it  is  not  a  closed  shop.  It  is  clearly  not  a  closed 
shop. 

Secondly,  duress  is  not  a  defense,  and  I  will 
cite  the  NLRB  v.  Star  Publishing  Company,  97 
Fed.  2d  465,  Ninth  Circuit. 
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Trial  Examiner  M.yers:  AVhy  neglect  my  case, 
the  National  Board  case? 

Mr.   Jennings:     That   was  in  another  circuit. 

Trial  Examiner  Myers:     Second  Circuit. 

Mr.  Jennings:  The  validity  of  the  contract  was 
not  and  could  not  be  litigated  in  the  representation 
case.  The  Board,  for  the  purposes  of  deciding  that 
case  and  directing  an  election,  assumed  the  validity 
of  the  contract.  That  is  what  the  decision  precisely 
provides,  and  that  is  all  it  shows. 

In  the  Supplemental  Decision,  the  language  re- 
ferred to  by  Mr.  Tobriner  appears.  The  Board 
speaks  of  a  closed  shop  contract.  This  was  a  prefer- 
ential shop  contract,  often  referred  to  in  parlance 
as  "closed  shop"  merely  because  it  had  some  form 
of  union  preference.  The  evidence  in  this  case — 
and  this  is  the  only  case  in  which  the  question  of 
whether  or  not  it  is  a  closed  shop  was  or  could  be 
litigated — the  evidence  in  this  case  shows  clearly 
it  was  not  a  closed  shop. 

With  respect  to  the  arbitration  section,  10(a)  of 
the  Act,  which  has  heretofore  been  quoted  by  Mr. 
Edises,  it  makes  it  clear  that  this  Board  has  the 
sole  and  exclusive  jurisdiction  to  determine  the 
matters  that  are  at  issue  here,  and  cannot  be  ar- 
bitrated. 

Mr.  Tobriner:  Could  I  be  heard  for  one  minute, 
Mr.  Trial  Examiner"? 

Trial  Examiner  Myers:  Do  not  rush.  Just  take 
your  time. 
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Mr.  Tobriner:  As  to  the  contention  of  Mr.  Jen- 
nings, do  I  understand — or  I  presume  I  misunder- 
stood— that  Mr.  Jennings  now  takes  the  position 
that  the  National  Labor  Relations  Board,  in  its 
characterization  of  this  contract,  was  wrong?  Is 
that  correct"? 

Mr.  Jennings :  I  make  no  such  contention,  Mr. 
Examine!*.  I  say  that  when  the  Board  used  the 
language  "closed  shop,"  it  obviously  was  not  de- 
ciding anything,  because  there  was  nothing  before 
it  for  decision.  It  used  that  language  to  refer  to 
the  contract  in  a  shorthand  way,  because  it  does 
have  a  union  preference  clause  in  it.  Such  contracts 
are  often  referred  to  as  "closed  shop,"  although 
they  are  not  accurately  so  characterized. 

Mr.  Tobriner:  Then,  Mr.  Trial  Examiner,  I  am 
interested  now  to  find  Mr.  Jennings  saying  that 
since  the  Board  did  not  have  the  subject  matter 
before  it  as  to  the  contract,  its  language  is  not  to 
be  considered  seriously.  That  is  opposition.  There 
was  not  before  this  Board  any  question  as  to  what 
the  rights  of  the  parties  would  be  in  the  event  that 
the  election  were  voided.  There  was  no  argument 
as  to  the  status  of  the  parties  thereafter. 

It  has  been  our  position  consistently,  in  accord- 
ance with  what  Mr.  Jennings  just  said,  that  when 
a  matter  not  considered  by  the  Board  does  not 
come  before  it,  that  any  language  the  Board  does 
not  make  the  law  of  the  case.  [399] 

We  therefore  submit  that  the  language  of  the 
Board  as  to  the  future  status  of  the  parties  is  not 
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binding  upon  us.  and  it  was  not  intended  to  Ih\  and 
that  the  practice  of  the  parties  as  well  as  the  show- 
ing of  the  contract  itself  will  prove  that  there  was 
a  closed  shop  or  union  shop  contra-.t.  The  terms 
are  used  interchangeably  very  often. 

Trial  Examiner  ]Myers :  Does  anyone  v\-ish  to 
add  anything  to  what  they  have  said  f 

Mr.  Agee:  I  would  like  the  record  tu  sliow.  Mr. 
Exammer.  that  Mr.  St.  Sure  was  not  able  to  be 
here  today,  and  I  would  like  the  op}»ortiTnity.  if  we 
may  t:ie  allowed,  to  present  a  luief. 

Trial  Examiner  Myers  :  Certainly.  I  announced 
that  at  the  beginning  of  the  hearing. 

All  parties  have  until  the  16tli  to  t\]^  their  lu'iefs. 

Mr.  Tubriner :  F( u-  the  purpose  of  the  record, 
we  will  utit  be  able  to  do  it  by  that  time  i^e'/ause  of 
intervening  UKitters.  AVc  will  ask  the  ( 'liief  Trial 
Examiner  to  defer  the  time. 

Trial  Examiner  ]\Iyers :     You  may  do  so. 

Mr.   Tobiiner:     Thank   you. 

Trial  Examinei'  ]\Iyers :  It  has  been  called  to 
my  attention  that  Board's  Exhibit  Xc  10  has  not 
been  received  in  evidence.  If  there  is  no  objection, 
it  will  be  received,  and  I  will  ask  the  repoi*t-er  to 
iuark  it  as  Board's  Exhibit  Xo.  10. 

i/riie  document  heretofore  marked  Board's 
Exhibit  Xo.  10  for  identification  was  received 
in  evidence.) 
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BOARD'S  EXHIBIT  No.  10 

Authorization  for  deduction  of  Union  initiation 
fees  and  Union  dues. 

I,  ,  a  member  of  Cannery  Workers 

Union  of  San  Joaquin  County  Local   No.   20676, 

A.  F,  of  L.,  and  an  employee  of  ,  do 

hereby  individually  and  voluntarily  certify  that  I 
authorize,  hv  this  writing,  the  above  named  Com- 
pany to  deduct  from  my  wages,  and  turn  over  to  the 
Treasurer  of  Cannery  Workers  Union  of  San  Joa- 
quin County  Local  No,  20676,  A.  F.  of  L.,  any  and 
all  union  initiation  fees  and  dues  certified  by  said 
Union  to  said  employer  now  or  hereafter  to  be  due 
from  or  payable  by  me  to  said  Union.  This  author- 
ization is  signed  by  me  mider  the  provisions  of 
Section  3(c)  of  the  collective  bargaining  agree- 
ment between  California  Processors  and  Growers, 
Inc.,  and  the  American  Federation  of  Labor  and 
California  State  Coimcil  of  Cannery  Unions,  and 
shall  continue  in  force  until  or  unless  it  is  revoked 
individually  and  voluntarily  by  me,  in  writing. 

Dated:         194 Signature 

Address 
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Trial  Examiner  Myers:  I  want  to  poll  the  law- 
yers again  to  see  whether  they  have  any  other 
witnesses  they  wish  to  call,  or  any  other  evidence 
to  introdnce. 

Mr.  Jennings? 

Mr.   Jennings:     No,   sir. 

Trial  Examiner  Myers:     Mr.  Agee"? 

Mr.  Agee:     Xo,  sir. 

Trial  Examiner  Myers:     Mr.  Tobriner ? 

Mr.  Tobriner:     No,  sir. 

Trial  Examiner  Myers:     Mr.  Edises? 

Mr.  Edises:     No,  sir. 

Trial  Examiner  Myers:  Is  there  anything  else 
yon  gentlemen  want  to  take  up  with  me  before  I 
declare  the  hearing  closed? 

(No  response.) 

Trial  Examiner  Myers:  Hearing  no  request,  I 
declare  the  hearing  closed. 

(Whereupon,  at  4:55  o'clock  p.m.,  Thursday, 
April  11,  1946,  the  hearing  in  the  above-entitled 
matter  was  closed.) 


568  National  Lahor  Relations  Board,  vs. 

BOARD'S  EXHIBIT  No.  2 

United  States  of  America 
Before  the  National  Labor  Relations  Board 

Cases   Nos.    20-R-1414-1416,    incl.;    20-R-1421-1452, 
inel.;     20-R-1455-1462,     incl.;     20-R-1464-1465, 
20-R-1473-1474,    incl.;    20-R-1483;    20-R- 
20-R-1493-1523,     incl. ;     20-R-1530-1532, 


incl. 
1489 
incl. 


In  the  Matter  of 

BERCUT   RICHARDS   PACKING   COMPANY, 

et  al., 

and 

CANNERY  AND  FOOD  PROCESS  WORKERS 
COUNCIL  OF  THE  PACIFIC  COAST  AND 
ITS  AFFILIATED  UNIONS;  FOOD,  TO- 
BACCO, AGRICULTURAL  AND  ALLIED 
WORKERS  UNION  OF  AMERICA,  C.LO. 

Mr.  Wallace  E.  Rovster,  for  the  Board. 

Mr.  J.  Paul  St.  Sure,  of  Oakland.  Calif.,  for  the 
CP&G  and  certain  of  the  Independent  Companies. 

Gladstein,  Grossman,  Sawyer  &  Edises,  by  Mr. 
Aubrey  Grossman,  of  San  Francisco,  Calif.,  for 
the  C.LO. 

Mr.  Kneland  C.  Tanner,  of  Portland,  Ore.,  for 
the  Independent  Council  and  aflfiliatod  locals. 

Lazarus  &  Tobriner,  by  Mr.  Mathew  O.  Tobriner, 
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of  San  Francisco,  Calif.,  and  Mr.  J.  A.  Padway,  of 
Washington,  D.O.,  for  the  A.F.L.  and  affiliated 
locals. 

Mr.  A.  Sumner  Lawrence,  of  counsel  to  the  Board. 

DECISION,  DIRECTION  OF  ELECTIONS 
AND  ORDER 

Statement  of  the  Case 
Upon  separate  petitions  duly  filed  l)_y  various 
constitvient  unions  of  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast,  herein  called 
the  Independent  Council,  and  by  Food,  Tobacco, 
Agricultural  and  Allied  Workers  Union  of  America, 
C.LO.,  herein  called  the  C.I.O.,  alleging  that  ques- 
tions affecting  commerce  had  arisen  concerning  the 
representation  of  employees  of  certain  of  the  mem- 
bers of  California  Processors  and  Growers,  Inc., 
Oakland,  California,  herein  called  CP&O,  being  the 
employers  listed  as  members  thereof  in  Appendix 
Al  herein,  jointly  called  the  Members,  and  alleging 
that  questions  affecting  commerce  had  arisen  con- 


^Not  listed  on  x\ppenclix  A  are  certain  members 
with  respect  to  whom  no  specific  petitions  for  in- 
vestigation and  certification  of  rejjresentatives  have 
been  filed,  but  who  otherwise  appear  from  evidence 
introduced  at  the  hearing  to  l)e  engaged  in  com- 
merce within  the  meaning  of  the  National  Labor 
Relations  Act.  Also  not  listed  on  Appendix  A  are 
the  Companies  referred  to  in  the  following  proceed- 
ings as  to  which  requests  have  l)een  received  for 
the  withdrawal  of  the  petitions  therein:  20-R-1493, 
1494,  1498,  1499,  1500,  1501,  1502,  1504,  1507,  1513, 
1514,  1515,  1516,  1518,  1519,  1521,  1530,  1531.  The 
requests  for  withdrawal  of  the  petitions  in  the  cases 
enumerated  above  are  hereby  granted. 
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eerniiig  the  lepresentation  of  employees  of  each 
of  the  Companies  listed  as  non-m.embers  in  Appen- 
dix A,  herein  jointly  called  the  Independent  Com- 
panies, all  of  California,  the  National  Labor 
Relations  Board  provided  for  an  appropriate  con- 
solidated hearing  upon  due  notice  before  John  Paul 
Jennings,  Trial  Examiner.  The  hearing  was  held 
at  San  Francisco,  California,  at  various  times  be- 
i\veen  July  3  and  September  11,  1945.  The  CP&G,2 
tlie  Independent  Companies,  the  Independent  Coun- 
cil and  constituent  unions,  the  C.I.O.,  and  the 
California  State  Council  of  Cannery  Workers  and 
constituent  unions,  herein  called  the  A.F.L.,  ap- 
peared and  participated.  The  Trial  Examiner's 
rulings  made  at  the  hearing  are  free  from  prejudi- 
cial error  and  are  hereby  affirmed.  The  motion  of 
the  A.F.L.  that  the  record  ])e  reojiened  for  further 
testimony  and  the  motions  of  the  A.F.L.  and  the 
CP&G  that  the  proceedings  as  a  whole  bc^  dismissed 
are  hereby  severally  denied.  All  ])arties  were 
afforded  an  opi>ortunity  to  tile  briefs  with  the 
Board.'^ 

Upon  the  entire  record  in  the   case,  the   Board 
makes  the  following  r^ 


-Counsel  for  tlie  CP&G  also  appeared  in  behalf 
of  the  Members. 

H)n  September  12,  1945.  the  Board  denied  the 
A.F.L, 's  request  for  leave  to  present  oi'al  argument. 

"^On  October  5,  1945,  the  Board  issued  a  tele- 
grarhie  decision  in  these  proceedings,  subject  to 
confirmation  by  a  written  opinion  consonant  with 
the  determinatons  and  tindings  contained  therein. 
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Findings  of  Fact 

I.     The  Business  of  the  Members  and 
the  Independents 

The  record  reveals  that  all  the  companies  in- 
volved herein,  both  Members  and  Independent 
Companies,  are  engaged  in  one  or  more  phases  of 
the  canning  or  preserving  industry  in  the  State  of 
California.  Each  Member  and  Independent  Com- 
}>any  among  whose  employees  an  election  is  here- 
inafter directed,  ships  a  substantial  amount  of  its 
products  to  points  outside  the  State  of  California.^ 

Each  of  the  Members  and  each  of  the  Independent 
Companies  among  whose  emplo3^ees  an  election  is 
hereinafter  directed  admits  that  it  is  engaged  in 
commerce  within  the  meaning  of  the  National  Labor 
Relations  Act. 

11.     The  Organizations  Involved. 

Cannery  and  Food  Process  Workers  Council  of 
the  Pacific  Coast  and  its  affiliated  unions,  independ- 
ent, are  labor  organizations  admitting  to  member- 
ship employees  of  the  Members  and  of  the  Inde- 
pendent Companies. 

California  State  Council  of  Cannery  Unions 
and  its  constituent  unions,  affiliated  with  the  Amer- 
ican Federation  of  Labor,  are  labor  organizations 
admitting  to  membership  employees  of  the  Members 
and  of  the  Independent  Companies. 


^See  Appendix  A. 
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Food,  Tobacco,  Agricultural  and  Allied  Workers 
Union  of  America,  affiliated  with  the  Congress  of 
Industrial  Organizations,  is  a  labor  organization 
admitting  to  membership  employees  of  the  Members 
and  of  the  Independent  Companies. 

III.     The  Question  Concerning  Representation. 

Neither  the  Members  nor  the  Independent 
Companies  will  recognize  any  of  the  petitioning 
labor  organizations  as  the  collective  bargaining 
representative  of  any  of  the  employees  involved 
herein  in  the  absence  of  a  certification  by  the  Board. 

The  A.F.L.  and  the  CP&G  contend  that  an  exist- 
ing collective  bargaining  agreement,  as  recently 
extended  to  March  1,  1946,  constitutes  a  bar  to  these 
proceedings.  The  C.I.O.  disputes  the  validity  of 
the  extended  agreement.  Upon  the  facts  in  the 
present  record,  we  shall  assume  the  validity  of  the 
extended  agreement  hereinabove  referred  to.  On 
the  other  hand,  since  it  appears  that  the  agreement 
will  expire  within  a  comparatively  short  period  of 
time  and  that  during  the  greater  part  of  such 
period  there  will  not  be  a  representative  number  of 
employees  working  in  tlie  canning  industry,^  we 
find  that  the  agreement  is  not  a  bar  to  a  present 
determination  of  representatives.  However,  any 
certification  of  representatives  which  ma.v  issue  as 
a  result  of  the  elections  hereinafter  directed  shall 


^\fter  Octol)er  of  the  piesent  year,  at  which  time 

the  tomato  season  will  have  terminated,  until  early 

summer   o+'   1916,   the   variou.s   companies   involved 

herein  maintnin  only  a  skeleton  mainteance  force. 
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be  solely  for  the  purpose  of  designating  a  bargain- 
ing representative  to  negotiate  a  new  agreement  to 
become  effective  upon  the  exj^iration  of  the  existing 
contracts 

In  addition  to  the  issues  hereinabove  referred  to 
with  respect  to  proceedings  affecting  members  of 
the  CP&G,  the  record  discloses  similar  issues  in 
proceedings  relating  to  certain  non-members  of  the 
CP&G  hereinabove  referred  to  as  the  Independent 
Companies. 

Pacific  Grape  Products  Company  (20-R-1489.) 

With  respect  to  the  above  Company's  present 
contractual  relations  as  offering  a  bar  to  the  present 
proceeding,  it  appears  that,  aside  from  a  stipulation 
which  binds  the  Company  to  incorporate  in  an 
agreement  with  a  federal  local  of  the  A.F.L.  any 
directive  that  might  be  issued  by  the  National  War 
Labor  Board  in  a  case  pending  in  1943  between  the 
A.F.L.  and  the  CP&G,  the  Company  adopted  on 
January  24,  1942,  as  its  contract  with  the  federal 
local  concerned,  the  master  contract  between  the 
A.F.L.  and  the  CP&G.  The  master  contract,  as 
amended  in  1943,  continued  until  March  1,  1945, 
subject  to  automatic  renewal  in  the  absence  of 
timely  notice  of  termination  or  modification  by 
either  party,  and  also  subject  to  cancellation  by 
either  party  after  March  1,  1945,  if  reopened  in 
accordance  with  the  notice  provision  aforesaid.    So 


"^See  Matter  of  Joseph  Dvson  &  Son,  Inc.,  60 
N.L.R.B.  867;  Matter  of  Peerless  Stages,  Inc.,  62 
N.L.R.B.  1518. 
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far  as  this  contract  between  the  Company  and  the 
federal  local  is  concerned  it  is  undisputed  that 
tunelv  notice  was  given  by  the  A.F.L.  in  accordance 
v/ith  the  terms  of  the  automatic  renewal  provision. 
Unlike  the  CP&G,  the  Company  has  not  expressly 
extended  its  agreement  v.'itli  the  federal  local  party 
thereto.  Inasmuch  as  under  the  terms  of  the  auto- 
matic renewal  provisioji  thereof,  the  contract  has 
not  been  automatically  extended  but  has  become, 
since  Marcli  1,  1945,  a  contract  of  indefinite  dura- 
tion subject  to  termination  at  the  will  of  either 
party,  we  find  that  it  constitutes  no  bar  to  a  present 
determination  of  representatives.  The  stipulation 
also  constitutes  no  bar,  inasmuch  as  it  is  merely 
an  agreement  to  enter  into  a  contract.^ 

Basic  Vegetable  Products  Company  (20-R-1443.) 

Tliis  Company  contends  that  its  existing  contract 
with  Federal  Local  Union  22382  is  a  bar  to  the 
l^roceeding  under  consideration.  The  contract  was 
executed  on  Febru.ary  14,  1945,  with  an  expiration 
date  of  May  15,  1945,  subject  to  automatic  renewal 
in  the  absence  of  15  days'  notice  of  modification 
prior  to  the  expiration  date  and  also  subject  to 
cancellation  by  either  party  after  May  15,  1945, 
u.nder  the  notice  provision  which  is  substantially 
the  same  as  that  in  the  CP&G  contract  hereinabove 
referred  to.  The  Company  admits  receiving  prior 
to  May  1,  1945,  a  communication  from  the  repre- 


8Cf.  Matter  of  Kimber-lv-Clark  Corporation.  55 
N.L.R.B.  521;  Mattev  of  Corn  Products  Refining 
Cor.ipanv,  52  N.L.R.B.  1324. 
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sentative  of  the  Federal  Local  requesting  negotia- 
tions under  the  automatic  renewal  provision.  The 
Company  contends,  however,  that  no  negotiations 
have  taken  place  and  that  by  reason  thereof  the 
contract  was  automatically  renewed.  We  are  of 
the  opinion  that  the  notice  was  sufficient  to  prevent 
automatic  renewal  of  the  contract  and  inasmuch 
as  by  its  terms  it  is  now  terminable  at  will,  we  find 
that  the  contract  is  not  a  bar  to  a  present  determina- 
tion of  representatives. 

A  statement  by  the  Trial  Examiner,  together 
with  other  eviden<?e  introduced  at  the  hearing,  in- 
dicates that  the  C.I.O.  represents  a  substantial 
number  of  employees  in  the  CP&G  unit  hereinafter 
found  appropriate.^     It  further  appears  from  evi- 


^The  record  indicates  that  as  of  the  date  of  the 
hearing  the  C.I.O.  had  10,128  designations  from 
amoufi:  a  total  of  32,287  employees  of  memb-ers  of 
tlie  CP&G.  We  find  contrary  to  the  contention  of 
the  A.F.L.,  that  the  C.I.O. 's  showing  of  interest  is 
sufficient  to  warrant  the  direction  of  an  election  in 
such  unit.  Moreover,  even  were  this  showing 
diminished  by  assuming  as  the  basis  of  the  (^P&G 
unit  the  number  of  employees  among  mem])ers  of 
the  CP&G  during  peak  or  near  peak  operations,  we 
are  of  the  opinion  that  the  C.I.O. 's  showing  would 
be  sufficient  since  the  last  formal  agi  cement  be- 
tween the  A.F.L.  and  the  CP&G  contains  a  provision 
requiring  new  employees  to  make  application  for 
membership  in  the  local  A.F.L.  union  as  a  condition 
of  their  becoming  employees  of  the  CP&G  member 
concerned.  See  Matter  of  Aluminum  Companv  of 
America,  61  N.L.R.B.  245 ;  Matter  of  Empire  Wor- 
sted Mills,  Inc.,  63  N.L.R.B.,  No.  220.  The  A.F.L. 
relied  upon  its  contracts  as  evidence  of  its  interest 
in  the  proceedings. 
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denee  in  the  record  tliat  the  Independent  Council 
and  its  constituent  unions  represent  a  substantial 
number  of  employees  of  the  Independent  Companies 
in  the  several  units  hereinafter  found  appropriate.^^ 
We  find  that  questions  affecting  commerce  have 
arisen  concerning  the  representation  of  emi^loyees 
of  the  Members  and  the  Independent  Companies 
vv-ithin  the  meaning  of  Section  9  (c)  and  Section 
2  (6)  and  (7)  of  the  Act. 

IV.  The  Appropriate  Unit. 
The  C.I.O.  and  the  CP&G  are  agreed  that  all 
production  and  maintenance  emi)loyees  of  members 
of  the  CP&G  as  covered  by  the  master  agreement 
between  the  A.F.L.  and  the  CP&G  constitute  an 
appropriate  unit.^^  The  A.F.L.,  while  agreeing  to 
the  suggestion  of  a  multiple  emjDloyer  unit,  contends 
that  any  multiple  employer  unit  should  embrace  the 


lOAlthough  it  appears  that  the  C.I.O. 's  showing 
of  representation  in  units  of  employees  of  the 
Independent  Companies  is  not  substantial,  we  shall 
accord  the  C.I.O.  a  place  on  the  ballot  with  res])ect 
to  all  elections  in  units  other  than  in  Case  No. 
20-R-1451  in  which  the  C.I.O.  made  no  showing  of 
representation,  since  electio7is  are  otherwise  to  be 
directed  in  such  units  wherever  there  are  adequate 
showings  of  interest  on  the  part  of  the  petitioners 
therein.  However,  in  the  cases  listed  in  Appendix 
C  wherein  no  substantial  showing  of  interest  has 
been  made  by  any  party  to  the  proceedings,  the 
petitions  will  be  hei-oinafter  dismissed. 

^^All  parties  are  agreed  that  any  miit  which 
might  be  established  by  the  Board  should  include 
the  classifications  covered  by  the  master  contract 
between  the  A.F.L.  and  CP&G. 
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emj^loyees  of  both  CP&G  members  and  also  those 
of  the  Independent  Companies  who  have  custom- 
arily followed  the  lead  of  the  CP&G  and  have 
executed  agreements  substantially  identical  with 
those  of  the  CP&G.  The  Independent  Council  and 
its  constituent  unions  contend  that  all  units  for  any 
of  the  employees  herein  concerned  should  be  upon 
a  plant-])y-plant  basis  as  opposed  to  a  multple- 
employer  unit. 

The  record  discloses  that  for  a  period  of  approxi- 
mately 8  years,  representatives  of  the  Members 
have  met  together  as  a  group  with  representatives 
of  their  employees  and  upon  conclusion  of  the 
negotiations  a  single  contract  has  been  executed  by 
the  CP&G  and  the  A.F.L.  By  this  practice  of  the 
employers'  customary  adherence  to  the  uniform 
labor  agreements  resulting  from  such  negotiations, 
the  emj^l overs  have  demonstrated  their  desire  to  be 
bound  by  group  rather  than  by  individual  action. 
Under  these  circumstances,  we  find  that  a  unit 
comprised  of  the  Members  is  proper  for  collective 
bargaining  purposes.  ^^ 

On  the  other  hand,  we  are  not  persuaded  that  the 
history  of  collective  bargaining  compels  a  finding 
that  the  employees  of  the  Independents  should  be 
part  of  the  multiple-employer  unit.  There  is  no 
evidence  that  the  Independents  participated  in  the 


i^See  Matter  of  Rayonier,  Incorporated,  Grnvs 
Harbor  Division,  52  N.L.R.B.  1269  at  1274,  1275; 
Matter  of  Dolese  &  Shepherd  Companv,  56  N.L.R.B. 
532;  Matter  of  Rubin  E.  Rappeport,  et  al.,  62 
N.L.R.B.  1118. 
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negotiations  between  the  CP&G  acting  on  behalf  of 
the  Members  and  the  A.F.L.  Witliout  any  sem- 
blance of  bargaining,  the  Independents  signed  agree- 
ments identical  to  those  executed  by  the  Members. 
We  conclude,  therefore,  that  the  employees  of  each 
of  the  Independent  Companies  referred  to  in 
Appendix  A,  excluding  those  with  respect  to  whom 
l^etitions  have  been  withdrawn^^  comprise  a  separate 
appropriate  unit.^'* 

We  find  that  all  production  and  maintenance 
employees  cf  member  Companies  of  the  CP&G,i^ 
excluding  office  and  clerical  employees  and  all 
supervisory  employees  with  authority  to  hire,  pro- 
mote, discharge,  discipline,  or  otherwise  effect 
changes  in  the  status  of  employees  or  effectively 
recommend  such  action,  constitute  a  unit  appro- 
priate for  the  purposes  of  collective  bargaining 
within  the  meaning  of  Section  9  (]>)  of  the  Act. 

We  further  find  that  all  production  and  mainte- 
nance employees  of  each  of  the  Independents  re- 
ferred to  in  Appendix  A  and  with  respect  to  whom 
petitions  are  not  hereinafter  dismissed,  excluding 
office  and  clerical  employees  and  all  supervisory 
employees  with  authority  to  hire,  promote,  dis- 
charge,  discipline,   or  otherwise   effect   chana^es   in 


^^8ee  footnote  1. 

i^See  Matter  of  Advance  Tanning  Companv,  60 
N.L.R.B.  923. 

Iritis  hereljy  intended  to  include  all  member  com- 
panies of  CP&G  and  not  only  those  listed  in  Ap]:)en- 
dix  A. 
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the  status  of  employees  or  effectively  recommend 
such  action,  constitute  separate  units  appropriate 
for  the  purposes  of  collective  bargaining  within  the 
meaning  of  Section  9  (b)  of  the  Act. 

V.     The  determination  of  Representatives. 

The  A.F.L.  contends  that  it  is  not  possible  to 
hold  representative  elections  for  canning  employees 
during  the  tomato  season  now  in  progress.  The 
record  discloses  that  the  number  of  employees 
among  members  of  CP&G  varies  according  to  sea- 
sonal activities  from  a  peak  of  in  excess  of  50,000 
employees  in  mid-summer  to  a  minimum  of  4  or  5 
thousand  employees  during  the  off-season  beginning 
in  November  and  ending  in  March  of  the  following 
year.  While  it  appears  that  the  tomato  season  as 
compared  with  other  fruit  seasons  does  not  require 
as  many  employees  as  do  the  peach  and  apricot 
seasons  of  mid-summer,  employment  during  the 
Tomato  season,  which  usually  averages  about  20,000 
employees,  is  considerably  heavier  than  that  in 
either  of  the  other  two  remaining  seasons,  namely 
the  spinach  and  asparagus  seasons  which  extend 
from  April  10  to  June  30  of  the  normal  canning 
year.  Moreover,  it  is  undisputed  that  during  the 
tomato  season  substantially  fewer  casual  and  part- 
lime  employees  aiid  proportionately  more  full-time 
regular  employees  are  employed  than  during  the 
peak  seasons.  It  further  appears  that  if  an  election 
is  not  held  now,  no  representative  number  of  em- 
ployees will  be  working  iTntil  the  summer  of  1946. 
Under   the   circumstances,   we   are   of  the   opinion 
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that  a  sufficiently  representative  group  of  employees 
are  now  employed  and  that  the  interests  of  the 
employees  will  be  best  served  by  the  direction  of 
elections  immediately. 

The  constituent  unions  of  the  Independent  Coun- 
cil requests  a  place  on  the  ballot  in  the  CP&G  unit 
under  the  name  of  the  Independent  Council.  Al- 
though the  showing  of  the  constituent  unions  of  the 
Independent  Council  in  this  unit  is  not  substantial, 
we  shall  accord  them  a  place  on  the  ballot  under 
Ihe  name  of  the  Independent  Council  as  requested, 
inasmuch  as  an  election  is  otherwise  to  be  directed 
upon  an  adequate  showing  of  representation. 

We  shall  direct  that  the  questions  concerning 
representation  which  have  arisen  be  resolved  by 
elections  by  secret  ballot  among  the  employees  in 
the  appropriate  units  who  were  employed  during 
the  payroll  period  immediately  preceding  October 
5,  1945,  subject  to  the  limitations  and  additions  set 
forth  in  the  Direction. ^^ 

Direction  of  Elections 

By  virtue  of  and  pursuant  to  the  power  vested  in 
the  National  Labor  Relations  Board  by  Section 
9  (c)  of  the  National  Labor  Relations  Act,  and 
pursuant   to   Article   III,    Section   9,   of   National 


i^The  C.I.O.  requested,  and  the  A.F.L.  agreed, 
that  em]:)loyees  who  have  worked  less  than  25  diu's 
not  be  perniitted  to  participate  in  the  elections ;  the 
other  parties  expiessed  no  op])osition  to  such  re- 
quest. Accordingly,  we  find  that  such  employees 
are  ineligible  to  vote. 
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Labor  Relations  Board  Eules  and  Regulations- 
Series  3,  as  amended,  it  is  hereby 
directed  that,  as  part  of  the  investigation  to  ascer- 
tain representatives  for  the  i3iirposes  of  collective 
bargaining  with  California  Processors  and  Growers, 
Inc.,  Oakland,  California,  as  representative  of  its 
member  comx)anies,  and  for  the  purposes  of  collec- 
tive bargaining  with  the  Independents  in  the  pro- 
ceedings referred  to  in  Appendix  B,  separate  elec- 
tions by  secret  ballot  shall  be  conducted  as  early  as 
possible,  but  not  later  than  thirty  (30)  days  from 
the  date  of  this  Direction,  under  the  direction  and 
supervision  of  the  Regional  Director  for  the  Twen- 
tieth Region,  acting  in  this  matter  as  agent  for  the 
National  Labor  Relations  Board,  and  subje<*t  to 
Article  III,  Sections  10  and  11,  of  said  Rules  and 
Regulations,  among  the  employees  in  the  units  found 
appropriate  in  Section  IV,  above,  who  were  em- 
ployed during  the  payroll  period  immediately 
preceding  October  5,  1945,  to  determine  whether 
they  desire  to  be  represented  by  the  organizations 
indicated  in  Appendix  B^'^  as  appearing  on  the 
ballots  for  their  respective  unit  for  the  purposes  of 
collective  bargaining,  or  by  none  of  these  organ- 
izations. 


^''Subsequent  to  the  issuance  of  the  telegraphic 
decision  bv  the  Board,  the  C.I.O.  requested  that  the 
names  of  the  Sacramento,  Stockton,  and  Modesto 
Independent  Locals  and  the  Independent  Council 
be  removed  from  the  ballot  and  that  in  the  event  that 
such  request  for  removal  be  denied,  that  the  Sacra- 
mento and  Modesto  Locals  be  permitted  to  appear 
on  the  ballot  as  affiliates  of  the  C.I.O.  These  re- 
quests are  herebv  denied. 
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OEDER 

It  Is  Hereby  Ordered  that  the  petitions  referred 
to  in  Appendix  C  be,  and  they  hereby  are,  dismissed. 

Signed  at  Washington,  D.  C,  this  12th  day  of 
October,  1945. 

PAUL  M.  HERZOG, 
Chairman. 

JOHN  M.  HOUSTON, 
Member, 
[Seal]  National  Labor  Relations 

Board. 
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APPENDIX  B 


Case  No. 
20-R- 


Name 


1427        Aron  Canning  Co. 


Califruit  Canninff  Co. 


Parties  on  Ballot 


Cannery  and  Food  Process  Workers 
Union  of  Stockton  Area,  affiliated 
with  Cannery  and  Food  Process 
"Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Cannery 
Unions,  American  Federation  of 
Labor;  Food,  Tobacco,  Agricultural 
&  Allied  Workers  Union  of  America, 
C.  I.  0. 


do. 


1429         Flotill    Products,    Inc. 


do. 


1430        Alen  R.  Parrish  Co. 


do. 


1443         Basic  Vegetable 
Products  Co. 


Fair  Oaks  Fruit  Co. 


Cannery  and  Food  Process  Workers 
Union  of  Sacramento  Area,  affiliated 
with  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  I.  0. 

do. 


Ensher  Alexander  & 
Barsoom,  Inc. 


Cannery  and  Food  Process  Workers 
Union  of  Sacramento  Area,  affiliated 
with  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor. 
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Case  No. 
20-R- 


Name 

Sardik  Food  Products 
Corp. 


Parties  on  Ballot 

Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area,  affiliated 
\vith  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  I.  0. 


1458         Stanislaus  Canning  Co. 

1464         Scientific  Nutrition 
Corp.,  d/b/a  Capo- 
lino  Packing  Corp. 


do. 

do. 


California  Pet  Foods  Co. 


Sacramento  Frosted 
Foods  Co. 

California  Process  & 
Growers,  Inc. 


Cannery  and  Food  Process  Workers 
Union  of  Sacramento  Area,  affiliated 
with  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  L  0. 

do. 


Cannery  and  Food  Process  Workers 
Council  of  the  Pacific  Coast;  Cali- 
fornia State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  I.  0. 
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Case  No. 
20-R- 

1489 


Name 


Pacific  Grape 
Products  Co. 


Parties  on  Ballot 

Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area,  affiliated 
with  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast ; 
California  State  Council  of  Canneiy 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  I.  0. 


1495        Booth  Company,  Inc. 


California  State  Council  of  Cannery 
Unions,  American  Federation  of  La- 
bor; Food,  Tobacco,  Agricultural  & 
Allied  Workers  Union  of  America, 
C.  L  0. 


1510 


Raiter  Canning 
Company 


do. 


1517        Fruit  vale  Canning  Co. 


do. 
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APPENDIX  C 

Case  No. 
20-R-  Company  Name 

1431  H.  F.  Churchill  Company 

1442  Matmor  Canning  Co. 

1455  Flotilla  Products,  Inc. 

1465  Kadota  Fig  Association 

1496  Watson ville  Cannery 

1497  Walnut  Creek  Cannery  Co, 
1503  Pearce  Canning  Company 

1505  Fred  A.  Plagg  Company 

1506  L.  &  L.  Packing  Company,  Inc. 

1508  Sun  (larden  Packing  Company 

1509  San  Jose  Canning  Company 

1511  California  Sunset  Products  Company 

1512  California  Frozen  Foods 
1520  Fair  View  Packing  Company 

1522  Hershel  California  Fruit  Products,  Inc. 

1523  HoUister  Canning  Company,  Inc. 
1532  Planada  Packers 
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BOARD'S  EXHIBIT  No.  3 

[Title  of  Board  and  Causes.] 
SUPPLEMENTAL  DECISION  AND  ORDER 

Statement  of  the  Case 

Pursuant  to  a  telegraphic  Decision  and  Direction 
of  Elections  issued  on  October  5,  1945,  and  con- 
firmed in  a  printed  Decision  issued  by  the  Board 
on  October  12,  1915,  elections  by  secret  ballot  were 
conducted  under  the  direction  and  supervision  of 
the  Regional  Director  for  the  Twentieth  Region 
(San  Francisco,  California)  among  the  employees 
of  members  of  California  Processors  and  Growers, 
Inc.,  hereinafter  referred  to  as  CP&O,  and  among 
the  employees  of  certain  Independent  Companies, 
herein  jointly  referred  to  as  the  IndexDcndent  Com- 
panies. The  elections  were  conducted  from  Octol)er 
11  to  October  18,  1945,  inclusive^  with  results,  other 
than  those  subsequently  reported,  as  set  forth  in  the 
Tallies  of  Ballots  and  in  the  Regional  Director's 
Report  on  Challenged  Ballots  and  Report  on  Lin- 
coln Packing  Company  ballots,  issued  on  October 
22,  1945,  and  on  December  21,  1945,  respectively.- 


^Except  for  the  election  at  Allen  R.  Parrish  Co., 
which  was  held  on  December  20,  1945. 

^The  election  results  as  reported  in  the  Tally  of 
Ballots  and  the  Report  on  Challenged  Ballots  and 
Report  on  Lincoln  Packing  Company  ballots  are 
set  forth  in  Appendix  A.  In  view  of  our  opinion 
concerning  the  objections,  we  find  it  unnecessary  to 
make  any  disposition  of  the  challenged  ballots  cast 
in  the  several  elections. 
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Between  October  29,  1945,  and  January  5,  1946, 
the  AFL  duly  filed  objections  to  tlie  conduct  of  the 
ballot  in  the  several  elections  affecting  employees 
of  CP&G  and  of  the  Independent  Companies.^  On 
December  7,  1945,  tlie  C.I.O.  filed  an  answer  to  the 
A.F.L.'s  objections.  On  January  16,  1945,  the  Re- 
gional Director  issued  a  Report  on  Objections,'^  in 
w^hich  report  the  Regional  Director  found  that  the 
Objections  of  the  A.F.L.  raised  no  substantial  or 
material  issues  with  respect  to  the  conduct  of  the 
elections  and  recommended  that  they  be  overruled. 
Thereafter,  the  A.F.L.  filed  exceptions  to  the  Report 
on  Objections.  On  January  24,  1946,  all  parties 
argued  orally  before  the  Board  in  Washington, 
D.  C,  the  issues  raised  by  the  A.F.L.'s  objections. 

The  Issues  Raised  by  the  Objections 

The  A.F.L.  filed  21  objections.  Some  of  the^  ob- 
jections are  highly  technical,  consistent  with  the 
A.F.L 's  unremitting  attempts  to  block  or  discredit 
tliese  particular  elections.  If,  however,  the  Board 
is  to  do  justice  in  such  a  case,  it  must  weigh  the 
merits  without  regard  to  the  motives  or  methods  of 
an  objecting  party. 


^The  C.I.O.  also  filed  objections  with  respect  to 
elections  at  two  of  the  Independent  Companies,  but 
has  since  withdrawn  them  with  the  statement  that 
they  were  "insubstantial." 

4In  addition  to  reporting  on  objections,  the  Re- 
gional Director  reported  on  challenged  ballots  in 
two  inconclusive  elections  among  employees  of  the 
Independent  Companies. 
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An  analysis  indicates  that  the  objections  fall  into 
fonr  categories:  (1)  Charges  that  Board  agents 
displayed  partiality  to  the  C.I.O.  and  hostility  to 
the  A.F.L. ;  (2)  charges  that  irregularities  occurred 
at  the  i)olling  places  through  the  failure  of  Board 
agents  to  stop  electioneering  near  the  booths,  making 
last  minute  changes  in  the  hours  of  voting,  and 
impairing  the  secrecy  of  the  ballot  by  letting  several 
persons  enter  a  booth  at  the  same  time;  (3)  charges 
that  the  Board  failed  to  provide  lists  which  re- 
vealed with  any  degree  of  accuracy  the  eligibility 
of  the  voters;  and  (4)  charges  that  the  Direction 
of  Election  was  erroneously  interpreted  in  two 
particulars,  thereby  resulting  in  the  disenfranchise- 
ment  of  many  employees,  and  in  the  improper  use 
of  the  ballot  by  many  persons  ineligible  to  vote. 

With  respect  to  the  first  contention,  we  agree, 
after  reviewing  the  Regional  Director's  analysis  of 
the  evidence,  that  his  finding  that  no  Board  agent 
displayed  any  favoritism  or  prejudice  towards  any 
of  the  rival  unions  is  amply  sustained.  Altliougli 
there  may  have  been  some  temporary  confusion  at 
some  of  the  voting  places,  the  record  establishes  no 
bias,  misconduct  or  neglect  of  duty  on  the  part  of 
the  Regional  Director  or  any  of  the  Board  agents 
in  conducting  the  elections.^  It  appears  that  the 
Director   and   his   assistants   performed    a    difficult 


^Indeed,  counsel  for  the  A.F.L.  stated  at  the  oral 
argument  that  he  was  not  asserting  any  bias,  mis- 
conduct or  other  failure  of  the  Regional  Director 
to  perform  his  duty  to  the  best  of  his  ability  under 
the  circumstances.  Counsel  said  that  tb.e  task 
assigned  was  an  impossible  one  on  such  short  notice. 
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task  with  diligence,  but  were  seriously  handicapped 
by  the  pressure  of  time,  due  to  the  Board's  having 
ordered  the  elections  at  the  very  end  of  the  season. 
The  objections  falling  into  the  second  category 
were  accompanied  by  several  affidavits,  most  of 
them  executed  by  A.F.L.  observers  in  the  various 
plants  w^here  the  elections  were  held.  In  investigat- 
ing the  truth  of  these  affidavits,  the  Regional  Direc- 
tor also  obtained  affidavits  from  other  persons  who 
liad  Ijeen  at  the  polling  places  and  reached  the 
conclusion  that  these  objections  were  without  merit. 
It  was  the  position  of  the  A.F.L.  ■counsel  at  the 
oral  argument  that  since  the  affiants  made  allega- 
tions which,  if  true,  do  point  to  serious  irregulari- 
ties, the  Regional  Director  should  not  have  held 
that  these  questions  were  so  immaterial  that  a 
formal  hearing  was  not  required.  We  take  the 
view  that  where  affidavits  do  raise  serious  issues, 
the  better  practice  is  to  resolve  any  question  of  the 
credibility  of  the  affiant  at  a  hearing  rather  than 
on  the  basis  of  reports  and  counter-affidavits.^  In 
this  case,  however,  the  taking  of  testimony  on  these 
issues  would  necessarily  be  extremely  protracted, 
and,  even  assuming  that  the  evidence  led  us  to  over- 
rule the  objections,  it  could  not  result  in  a  final 
decision  or  certification  until  the  1946  season  had 
been  in  progress  for  many  months  and  new  em- 
ployees were  working  in  the  canneries.  Because  of 
other  aspects  of  the  case,  we  have  concluded  that 
a  hearing  is  unnecessary. 


^Soe  Matter  of  Loose  Wiles  Biscuit  Companv,  60 
N.L.R.B.  814. 
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We  are  inucli  more  seriously  concerned  with  the 
objections  in  the  third  and  fourth  categories,  be- 
cause the  Regional  Dire<?tor's  report  itself  reveals 
that  certain  of  these  contentions  have  a  real  basis  in 
fact.  Under  the  Decision  and  Direction  of  Elec- 
tion, a  person  who  had  worked  a  total  of  25  days 
at  more  than  one  plant  in  the  CP&G  unit  was 
entitled  to  vote.  In  other  words,  even  though  the 
payroll  at  the  particular  plant  where  the  vote  was 
taken  might  indicate  that  certain  workers  had  not 
been  employed  for  the  requisite  time,  such  voters 
nevertheless  had  right  to  have  the  days  worked  at 
other  plants  "tacked  on"  to  their  record.  Since 
there  were  some  61  plants  in  the  association  unit, 
no  eligibility  list  for  a  single  plant  would  be  de- 
-cisive  on  the  voting  rights  of  an  employee  who  had 
worked  previously  for  other  companies  in  the 
association.  Nevertheless,  no  master  eligibility  list 
was  available  for  use  at  the  polling  places."^ 

Nor  were  many  lists  made  sufficiently  available 
to  all  parties  well  before  the  balloting  began,  al- 
though that  is  the  invariable  custom  in  Board  elec- 
tions.     Thus,   no   one   knew,   sufficiently   ahead    of 


"^It  is  apparent  from  the  record  that  the  necessity 
of  <3onducting  the  elections  immediately,  in  antici- 
pation of  a  seasonal  decline  in  canning  operations, 
made  it  difficult  to  prepare  a  master  eligibility  list 
for  use  at  the  elections  in  the  CP&G  unit,  and  con- 
trilnited  to  the  inadequacy  of  those  eligibility  lists 
used  at  the  elections  among  employees  of  the  Inde- 
pendent Companies.  No  blame  can  attach  to  the 
Regional  Director  for  not  taking  this  conventional 
precaution,  whatever  our  view  of  the  im[)<)rtant 
effect  of  its  absence  upon  the  merit  of  the  objections. 
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time,  who  should  be  challenged,  or  the  facts  upon 
which  a  challenge  could  be  based.  It  therefore 
api3ears  that,  although  the  right  to  challenge  was 
exercised  in  numerous  instances  by  union  observers, 
they  had  no  sure  means  of  determining  objectively 
the  eligibility  of  employees  who  claimed  the  right 
to  vote  by  reason  of  having  w^orked  a  total  of  25 
days  at  more  than  one  plant  in  the  CP&G  unit. 

Even  more  serious  is  a  parallel  objection  with 
respect  to  elections  involving  3,500  employees  at 
10  CP&G  plants  (enough  to  affect  the  result  of  the 
entire  CP&G  election),  where  admittedly  no  pay- 
rolls or  other  means  existed  Avhich  made  it  possible 
to  ascertain  eligibility  under  the  25-day  require- 
ment. No  data  was  provided  as  to  the  number  of 
days  worked  in  these  individual  plants.  In  these 
instances,  no  extrinsic  facts  were  available  to  in- 
dicate how  many  days  particular  voters  had  worked 
in  the  very  plant  being  voted.  Thus  there  was  not 
even  a  sure  figure  to  which  additional  days  worked 
elsewhere  might  have  been  added  or  "tacked."  We 
are  of  the  opinion  that  in  the  absence  of  objective 
means  for  determining  eligi])ility,  the  possibility  of 
error  in  permitting  ineligible  employees  to  cast 
ballots  was  substantial.  It  was  not  precluded  by 
the  fact  that  in  many  instances  the  observers  of 
the  several  labor  organizations  agreed  upon  the 
eligibility  of  individual  employees,  sometimes  by 
refraining  from  challenging  them.  It  is  apparent 
from  the  record  that  such  observers  could  not,  in 
fact,  liave  had  adequate  advance  knowledge  of  the 
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factors  required  for  determining  the  eligibility  of 
those  employees  who  claimed  to  have  worked  the 
I'equired  nmnber  of  days. 

With  respect  to  errors  in  the  interpretation  of 
the  Board's  Decision,  the  A.F.L.  maintains  that  the 
wording  of  the  Decision  created  uncertainty  as  to 
whether  the  25-day  eligibility  period  expired  on 
October  5,  1945,  the  date  of  the  Board's  telegraphic 
Decision,  or  whether  it  extended  so  as  to  permit  days 
worked  to  be  computed  up  to  the  date  of  the  individ- 
ual elections,^  which  were  held  between  October  11 
and  18.  The  AFL  further  contends  that  the  words 
"temporarily  laid  oif"  in  the  Decision  should  have 
been  interpreted  by  the  Regional  Director  to  in- 
clude "seasonal  lay-offs"  (employees  who  had 
worked  during  earlier  peak  periods  in  the  1945 
season),  as  well  as  employees  who  were  merely 
temporarily  laid  off  during  the  week  of  October  5. 
So  far  as  the  eligibility  provision  is  coiw^erned, 
Avhile  the  issue  was  not  specifically  raised  at  tlie 
original  hearing,^  both  the  language  of  the  Decision 


^The  latter  interpretation  was  that  adopted  and 
applied  by  the  Regional  Director  to  all  the  elections 
involved  herein.  The  telegraphic  decision  declared 
as  eligible  those  employees  "who  were  employed 
during  the  payroll  period  immediately  preceding 
October  5,  1945,  and  have  worked  a  total  of  25  days 
during  the  current  season  within  the  unit  .  .  .  in- 
cluding employees  who  did  not  work  during  said 
payroll  period  because  they  were  ill  or  on  vacation 
or  temporarily  laid  oif  .  .  ." 

^The  parties  agreed  at  the  hearing  to  the  inclusion 
of  the  eligibility  provisions  substantially  in  the 
form  adopted  by  the  Board. 
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and  the  applicable  precedents  indicate  a  limitation 
of  the  25-day  test  to  the  period  prior  to  October  5. 
Our  usual  practice  of  designating  a  payroll  date  is 
for  the  purpose  of  freezing  eligibility  immediately 
upon  the  publication  of  the  Decision,  lest  employers 
be  free  to  determine  who  may  exercise  the  franchise 
by  offering  later  employment  to  particular  individ- 
uals. On  the  rare  occasions  in  which  we  have  per- 
mitted eligibility  for  voting  purposes  to  be  com- 
puted up  to  the  very  day  of  the  election,  it  has  not 
been  our  practice  to  insert,  as  we  did  here,  a  specific 
payroll  date  in  the  Decision  and  Direction  of  Elec- 
tion. Although  the  Regional  Director  acted  in  good 
faith  in  adopting  a  contrary  interpretation,  a  major- 
ity 01  the  Board  members  construe  the  Decision 
otherwise.  It  follows  that  under  the  pre-election 
ruling  an  undetermined  number  of  employees  who 
would  otherwise  have  been  ineligible  to  vote  were 
permitted  to  cast  their  liallots  without  challenge.io 


i^To  ])e  sure,  the  Regional  Director's  Report  on 
(Challenges  indicates  that  at  some  plants  a  certain 
Tiuml^'er  of  voters  were  challenged  on  this  ground. 
His  Report  on  Objections,  however,  shows  that  in 
many  plants  his  ruling  was  accepted  bv  all  the 
observers.     As  his  report  states  on  page  8 : 

Voters  ^^'ho  were  not  shown  as  having  vrorked  25 
days  UT)  to  the  end  of  the  payroll  period  immediately 
preceding  October  5,  1945,  but  who  sliowed  evidence 
suc-1  as  check  stubs  of  a  total  of  at  least  25  days' 
work  throuQ;h  the  voting  date,  or  in  the  absence 
o-P  such  rvidence  as  to  whose  eligibility  on  tliis  basis 
all  the  observers  agreed,  were  voted  without  cli al- 
ien ge. 

\i  is  tl^erefore  clear  that  his  interpretation  caused 
observers  to  waive  their  right  to  challenge  in  an 
indeterminable  number  of  instances. 
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Another  couiplieation  developed  from  the  use  of 
the  words  "temporarily  laid  off"  in  the  Board's 
telegraphic  Decision.  The  issue  as  to  whether  em- 
ployees known  as  "seasonal  layoffs "^i  should  have 
been  held  eligible  to  vote  was  likewise  not  expressly 
raised  by  the  parties  at  the  original  hearings,  which 
v/ere  held  during  the  summer.  Accordingly,  the 
Board  adopted  its  usual  language  with  respect  to 
temporarily  laid  off  employees,  which  language  was 
accorded  its  normal  interpretation  by  the  Regional 
Director,  without  reference  to  the  fact  that  this  was 
an  industry  with  fluctuating  seasons.  He  advised 
the  parties  that  the  only  persons  eligil^le  would  be 
those  employed  during  the  then  current  tomato 
season,  and  that  only  those  in  that  category  who 
happened  to  be  "temporarily  laid  off"  during  the 
week  of  October  5  might  vote.  Inasmuch,  however, 
as  the  appropriate  bargaining  units  necessarily  in- 
clude all  persons  employed  at  any  time  during  the 
entire  canning  season,  and  that  any  certitication 
issued  would  govern  the  relations  of  the  employers 
with  employees  hired  during  the  entire  1946  sea- 
son, the  franchise  should  not  have  been  so  lightly 
denied  to  any  such  1945  eniployees,ii^  provided  they 
had  worked  the  requisite  25  days  before  October  5. 
Although  there  may  be  no  direct  evidence  that  any 
of  the  seasonally  laid  off  employees  were  deprived 
of  the  right  to  cast  challenged  ballots,  it  is  plain 


11  and  ^'""Employees  wlio  worked  during  the 
earlier  spinach,  asparagus,  apricot  and  peach  sea- 
sons. Almost  40,000  men  and  women  had  been 
employed  during-  the  August-September  peach 
season  in  1944.    About  12,250  voted  in  this  election. 
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that  an  indeterminable  number  of  the  thousands 
of  employees  within  the  unit  must  naturally  have 
refrained  from  taking  the  seemingly  futile  step  of 
going  to  the  polls,  by  reason  of  the  Regional  Direc- 
tor's previously  announced  interpretation.  ^^  It  is 
this  very  uncertainty  that  gives  us  pause.  It  raises 
more  than  a  speculative  possibility  that  the  results 
were  not  fully  representative. 

Upon  consideration  of  all  the  foregoing  facts, 
we  are  of  the  opinion  that  the  elections  were  not, 
under  the  circumstances  here  presented,  attended 
by  such  procedural  safeguards  or  certainty  con- 
cerning eligibility  as  to  constitute  a  proper  founda- 
tion for  a  Board  certification  in  an  industry  which 
has  been  the  scene  of  such  bitter  strife.  There  is 
substantial  doubt  whether  the  results  are  truly 
representative  of  the  desires  of  the  employees  who 
should  have  been  eligible  to  vote  therein.!^    It  is  of 


^^Chairman  Herzog  does  not  concur  in  this  para- 
graph to  the  extent  that  it  implies  that  the  Regional 
Director  interpreted  our  opinion  of  October  12 
erroneously.  The  first  paragraph  of  Section  V  of 
that  opinion,  relating  to  the  tomato  season,  seems 
to  the  Chairman  to  support  the  Director's  inter- 
pretation of  the  opinion  as  written.  It  remains 
true,  however,  that  the  original  determination  ])y 
the  Board  may  well  have  done  a  substantial  and 
avoidable  injustice  to  a  large  number  of  other  em- 
ployees, and  that  it  was  probably  incorrect  when 
reached.  The  Chairman  believes  that  there  are 
sul)stantial  other  reasons,  already  recited,  which 
warrant  the  ultimate  result  herein. 

i^See  Matter  of  Kennecott  Copper  Corporation, 
55  N.L.R.B.  928.  See  also  Matter  of  Mobile  Steam- 
ship Company,  11  N.L.R.B.  374. 
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vital  importance  to  the  Board's  effectuation  of  the 
policies  of  the  Act  that  the  integrity  of  its  pro- 
cedures be  maintained  at  all  times  and  at  all  cost, 
and  that  the  regularity  of  the  conduct  of  its  elec- 
tions be  aljove  reproaeh.  In  this  view  of  the  matter, 
it  is  relatively  unimportant  that  there  is  no  sure 
proof  that  one  party  to  the  election  was  prejudiced 
more  than  the  other. 

We  therefore  are  constrained  to  conclude  that  the 
balloting  was  not  conducted  in  accordance  with  our 
usual  standards  or  under  conditions  tending  to 
create  confidence  in  the  result  or  to  lay  the  founda- 
tion for  satisfactory  bargaining.  We  are  of  the 
opinion,  therefore,  that  the  purposes  of  the  Act  will 
best  be  served  by  setting  aside  all  of  the  elections 
held  herein. 

While  we  view  the  record  as  requiring  this  result, 
we  reach  it  with  considerable  reluctance  because  it 
means  that  the  employees  will  have  no  bargaining 
representative  to  negotiate  an  exclusive  collective 
agreement  to  cover  the  coming  season,  until  a  new 
election  can  be  held  which  may  result  in  one  of  the 
rival  unions  being  <'ertified.  The  current  AFL 
contract  will  expire  on  March  1,  and  since  the  legal 
effect  of  the  foregoing  determination  is  to  keep  the 
question  of  representation  pending  before  the 
Board,  none  of  the  unions  is  entitled  to  an  exclu- 
sive status  as  the  bargaining  agent  after  that  date. 
In  accordance  with  well-established  principles,^*  the 
employers  may  not,  pending  a  new  election,  give 


i4See  Matter  of  Midwest  Piping  &  Supplv  Co., 
Inc.,  63  N.L.R.B.  163.  See  also  Matter  of  Ken-Rad 
Tube  &  Lamp  Corp.,  62  N.L.R.B.  21. 
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preferential  treatment  to  any  of  the  labor  organ- 
izations involved,  although  they  may  recognize  each 
one  as  the  representative  of  its  members.  In  this 
state  of  the  record,  no  legal  effect  may  be  given  the 
closed-shop  provision  contained  in  the  current  collec- 
tive agreements  after  their  expiration  date;!^  the 
inclusion  of  any  such  provision  in  any  new  agree- 
ments, or  action  x)ursuant  thereto,  would  clearly  be 
contrary  to  the  proviso  in  Sub-section  8  (3).  Noth- 
ing in  our  decision,  however,  should  l3e  construed 
as  requiring  any  change  in  the  substantive  condi- 
tions of  eniployniont  now  existing  by  virtue  of  the 
foregoing  agreements. 

In  order  to  expedite  final  disposition  of  the  case, 
the  Board  will  conduct  nevr  elections  as  Sv;on  as 
eligibility  lists  can  be  prepared  which  meet  the  ob- 
jections discussed  herein.  Upon  appropriate  motion, 
the  Board  will  explore  the  possibility  of  holding  the 
election  at  an  early  date  by  use  of  mail  ballots  as 
well  as  by  the  manual  method,  provided  the  feasi- 
bility of  this  procedure,  with  adeciuate  safeguards, 
can  be  demonstrated  by  the  submission  of  data  not 
incorporated  in  the  present  record.  As  an  alterna- 
tive, the  Board  will  consider  holding  a  new  maniuil 
election  as  early  in  the  1946  season  as  there  is  sub- 
stantial re-emi)loyment. 

In  setting  aside  these  (elections,  we  are  aware  of 
the  fact  that  the  procedural  defect  arising  i'you)  tiie 


^^Moreover,  no  requests  for  discharges  resulting 
from  activity  in  the  election  are  justified  ev(Mi  under 
Ihe  present  agieemeiit.  See  Matter  of  Rutland 
Court  Owners,  44  N.L.K.B.  587,  46  N.L.I?. B.  1040. 
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absence  of  a  master  eligibility  list  is  not  applicable 
to  the  elections  held  among  employees  of  the  Inde- 
pendent Companies.  However,  the  other  defects 
based  on  uncertainty  concerning  the  meaning  of 
25-day  eligibilit}^  rule  and  the  action  taken  respect- 
ing employees  "temporarily  laid  off,"  are  just  as 
applicable  to  these  elections  as  they  are  to  the  elec- 
tions held  among  the  employees  in  the  CP&G  unit. 
We  are  of  the  opinion  that  by  reason  of  these 
difficulties,  the  elections  conducted  among  employees 
of  the  Independent  Companies  raise  such  a  possi- 
bility of  error  that  such  elections  should  also  be 
vacated  and  set  aside.  As  a  practical  matter,  this 
will  be  in  harmony  with  our  ruling  regarding  the 
elections  in  the  CP&G  unit  and  will  avoid  incon- 
sistent disposition  of  the  problems  of  the  cannery 
industry. 

ORDER 

It  Is  Hereby  Ordered  that  the  elections  held  from 
October  11  to  December  20,  1945,  inclusive,  among 
the  employees  of  members  of  CP&G  and  among  the 
employees  of  the  Independent  Companies  be,  and 
they  hereby  are,  vacated  and  set  aside. 

Signed  at  Washington,  D.C.,  this  15th  day  of 
February,  1946. 

PAUL  M.  HERZOG, 

Chairman. 

GERARD  D.  REILLY, 

Mem])er, 
[Seal]  National    Labor   Relations 

Board. 
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John  M.  Huston,  dissenting: 

In  the  circumstances  of  these  cases,  I  am  of  the 
opinion  that  the  objections  to  the  conduct  of  the 
election  should  be  overruled  and  that  the  Regional 
Director's  Report  on  such  objections  should  be  sus- 
tained. As  is  always  the  case  when  the  Board  is 
called  upon  to  conduct  a  ballot  in  an  industry,  sea- 
sonal in  nature,  with  geographically  widespread 
operations  and  employing  large  groups  of  transient 
labor,  the  difficulties  of  obtaining  a  precise  result 
unattended  by  imperfections  are  greatly  magnified. 
In  the  present  case  my  colleagues  have  pointed  to 
a  number  of  contingencies  as  the  basis  for  their  de- 
cision to  set  these  elections  aside.  Granted  that  the 
possibilities  alluded  to  in  the  majority  opinion  might 
have  had  the  effect  of  producing  deviations  from 
normally  acceptable  consequences,  the  issue  whether 
they  are  so  serious  as  to  have  rendered  a  representa- 
tive and  fairly  conclusive  choice  impossible  must  be 
answered,  in  my  judgment,  in  the  negative. 

The  Board  in  these  cases  was  confronted  with  the 
necessity  of  designating  a  period  of  eligibility  which 
would  conduce  to  a  representative  vote.  In  order  to 
do  so  the  Board  was  careful  to  take  as  a  period  in 
which  to  conduct  the  ballot,  a  period  in  the  opera- 
tions of  the  industry  during  which  the  largest  luun- 
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ber  of  ''year-round"  employees  were  employed.^^ 
Preparations  for  the  elections  were  consequently 
speeded  and,  so  far  as  I  am  aware,  these  prepara- 
tions were  carried  on  in  a  careful  and  skillful  man- 
ner. The  elections  were  conducted  also  with  a  view 
toward  the  quick  settlement  of  a  protracted  dispute 
of  particular  significance  to  an  industry  vital  to 
our  national  well-being.  In  the  course  of  the  Board 's 
preparation  for  and  conduct  of  those  elections  ir- 
regularities did  occur,  as  they  inevitably  must  have 
occurred  in  such  circumstances.  It  is  of  extreme  im- 
portance to  note,  however,  that  neither  contestant 
can  claim  that  its  chances  of  success  were  thereby 
prejudiced.  Both  came  to  the  polls  with  equal  ad- 
vantages and  equal  handicaps.  While  I  am  in  whole- 


i^The  suggestion  in  the  decision  that  the  words 
''temporarily  laid  off"  in  our  Decision  and  Direc- 
tion of  Elections  were  erroneously  interpreted  is 
without  substance  in  my  judgment.  The  then  cur- 
rent tomato  season  was  the  period  during  wiiich 
most  regular  employees  worked.  Balloting  of  these 
employees  was  considered  as  likely  to  produce  a 
highly  representative  vote.  But  Regional  Director's 
interpretation  of  tlie  above  language  to  mean  that 
only  employees  laid  off  during  that  period  were  to 
be  considered  temporarily  laid  off  employees  was 
in  accord  with  that  purpose  and  I  am  constrained  to 
disagree  with  the  decision  on  this  issue.  The  fact 
that  a  certification,  if  one  issued,  would  be  effective 
for  all  employees  in  the  unit  during  the  194:6  sea- 
son does  not  sujDport  the  majority  view.  Many  times 
our  certifications  are  liased  uT3on  balloting  consid- 
ered to  be  most  likely  to  produce  a  representative 
selection,  although  all  employees  in  the  unit  certified 
do  not  participate.  This  is  especially  the  case  in 
industries  which  operate  upon  a  seasonal  basis. 
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hearted  accord  with  my  colleagues  that  "it  is  of 
vital  importance  to  the  Board's  effectuation  of  the 
policies  of  the  Act  that  the  integrity  of  its  pro- 
cedures be  maintained  at  all  times  and  at  all  cost, 
and  that  the  regularity  of  the  conduct  of  its  elec- 
tions be  above  reproach,"  I  do  not  think  that,  in  the 
peculiar  conditions  existing  in  this  industry,  we 
would  endanger  those  jDolicies  by  refusing  to  disturb 
these  elections. 

In  view  of  the  majority  decision  the  challenged 
ballots  will  not  be  opened  and  counted.  I  should 
have  ordered  them  opened  and  counted,  in  my  view 
of  the  case.  Because  the  tally  shows  a  great  prob- 
ability that  the  C.I.O  Union  would  have  secured  a 
conclusive  majority,  needing  approximately  63 
votes  of  a  total  of  1291  challenged  ballots,  it  would 
appear  that  a  certification  of  representatives  would 
have  been  issued.  This  doubtless  would  have  clari- 
fied the  respective  rights  and  obligations  of  the 
parties  apropos  collective  bargaining  relationships 
for  the  coming  season. 

Signed  at  Washington,  D.  C,  this  15  day  of  Feb- 
ruary 1946. 

[Seal]  JOHN  M.  HOUSTON, 

Member,  National  Labor  Relations  Board. 
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APPENDIX  A 
C.P.  &G. 

Approximate  number  of  eligible  voters 23,545 

Valid  votes  counted , 10,968 

Votes  east  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 4,701 

Votes  cast  for  F.  T.  A.-C.  I.  0 6,067 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Council  of  the  Pacific  Coast,  Independent 110 

Votes  cast  against  participating  labor  organizations..  90 

Challenged  ballots 1,291 

Void  ballots  - 248 

Allen  R.  Parrish  Company 

Approximate  number  of  eligible  voters 67 

Valid  votes  counted 40 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 7 

Votes  cast  for  F.  T.  A.-C.  I.  0 33 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Stockton  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations  0 

Challenged  ballots  14 

Void  ballots  0 

Stanislaus  Canning  Company 

Approximate  number  of  eligible  voters 154 

Valid  votes  counted 80 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L : 9 

Votes  cast  for  F.  T.  A.-C.  I.  0 71 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Modesto  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations  0 

Challenged   ballots 2 

Void  ballots :.....„.  4 

Calif ruit  Canning  Co. 

Approximate  number  of  eligible  voters 136 

Valid  votes  counted 101 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 22 

Votes  cast  for  F.  T.  A.-C.  I.  0 77 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Stockton  Area,  Independent 1 

Votes  cast  against  participating  labor  organizations  1 

Challenged   ballots 0 

Void  ballots 2 
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Scientific  Nutrition  Corporation,  doing  business  as 
Capolino  Packing  Corporation 

Approximate  number  of  eligible  voters 107 

Valid  votes  counted 57 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 35 

Votes  cast  for  F.  T.  A.-C.  I.  0 22 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Modesto  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations..  0 

Challenged   ballots 0 

Void  ballots  0 

Aron  Canning  Co. 

Approximate  number  of  eligible  voters 29 

Valid  votes  counted 26 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 20 

Votes  cast  for  F.  T.  A.-C.  I.  0 6 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Stockton  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations  0 

Challenged   ballots 0 

Void  ballots 0 

Ensher,  Alexander  &  Barsoom,  Inc. 

Approximate  number  of  eligible  voters 225 

Valid  votes  counted 96 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 64 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Sacramento  Area,  Independent 28 

Votes  cast  against  participating  labor  organizations..  4 

Challenged   ballots 4 

Void  ballots  3 

Booth  Company,  Inc 

Approximate  number  of  eligible  voters 296 

Valid  votes  counted 176 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 123 

Votes  cast  for  F.T.A.-C.I.0 52 

Votes  cast  against  participating  labor  organizations..  1 

Challenged    ballots 14 

Void  ballots 2 
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Kaiter  Canning  Company 

Approximate  number  of  eligible  voters 96 

Valid  votes  counted 49 

Votes  east  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 30 

Votes  cast  for  F.  T.  A.-C.  I.  0 19 

Votes  cast  against  participating  labor  organiztions..  0 

Challenged  ballots 10 

Void  ballots 2 

Sardik  Food  Products  Corporation 

Approximate  number  of  eligible  voters 40 

Valid  votes  counted 31 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 10 

Votes  cast  for  F.  T.  A.-C.  I.  0 21 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Modesto  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations..  0 

Challenged   ballots 1 

Void    ballots 1 

Fruitvale  Canning  Company 

Approximate  number  of  eligible  voters 591 

Valid  votes  counted  234 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 56 

Votes  cast  for  F.  T.  A.-C.  I.  0 178 

Votes  cast  against  participating  labor  organizations..  0 

Challenged   ballots 21 

Void  ballots ■  1 

Basic  Vegetable  Products  Company 

Approximate  number  of  eligible  voters 494 

Valid  votes  counted - 285 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 115 

Votes  cast  for  F.  T.  A.-C.  I.  0 169 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Sacramento  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations..  1 

Challenged   ballots 47 

Void  ballots 5 
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Pacific  Grape  Products,  Inc. 

Approximate  number  of  eligible  voters 333 

Valid  votes  counted  201 

Votes  cast  for  California  State  Council  of  Cannery- 
Unions,  A.  F.  of  L 4 

Votes  cast  for  F.  T.  A.-C.  I.  0 193 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Modesto  Area,  Independent 4 

Votes  cast  against  participating  labor  organizations..  0 

Challenged   ballots 1 

Void  ballots 0 

Flotill  Prodcts,  Inc. 

Approximate  number  of  eligible  voters 305 

Valid  votes  counted 205 

•     Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 105 

Votes  cast  for  F.  T.  A.-C.  I.  0 100 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Stockton  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations  0 

Challenged   ballots 20 

Void    ballots 7 

Sacramento  Frosted  Foods  Co. 

Approximate  number  of  eligible  voters 85 

Valid  votes  counted 62 

Votes  cast  for  California  State  Council  of  Cannery 

Unions,  A.  F.  of  L 28 

Votes  cast  for  F.  T.  A.-C.  I.  0 34 

Votes  cast  for  Cannery  and  Food  Process  Workers 

Union  of  Sacramento  Area,  Independent 0 

Votes  cast  against  participating  labor  organizations..  0 

Challenged   ballots 11 

Void    ballots 1 

Lincoln  Packing  Company 

Approximate  number  of  eligible  votei-s 150 

Valid  votes  countedl7 77 


17The  ballots  in  this  election  in  which  there  were  apparently 
no  eliallenged  ballots,  have  not  been  counted  but  have  been 
impounded,  pending  a  determination  of  the  question  as  to 
whether  the  employees  of  Lincoln  Packing  Company  should 
be  included  in  the  C.  P.  &  G  unit  or  should  constitute  a  sep- 
arate appropriate  unit. 
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Collective  Bargaining  Agreement  Between  Cali- 
fornia Processors  and  Growers,  Inc.,  and  The 
American  Federation  of  Labor  and  California 
State  Council  of  Cannery  Unions  as  Adopted 
June  10,  1941,  Amended  January  26,  1942, 
Amended  July  10,  1943. 

Agreement 

This  Agreement  made  and  entered  into  this  10th 
day  of  June,  1941,  (as  amended  January  26,  1942 
and  July  10,  1943)  l)y  and  betwen  California  Pro- 
cessors and  Growers,  Inc.,  as  collective  bargaining 
agent  for  and  on  behalf  of  those  canning  com])anies, 
each  of  w4iich  is  hereinafter  called  the  Employer, 
and  which  by  written  statement  attached  to  this 
agreement  or  specifically  referring  to  this  agree- 
ment, adopt  this  agreement  and  prondse  to  be  ];ound 
thereby,  and  the  American  Federation  of  Eabor  and 
California  State  Council  of  Cannery  Unions,  as  col- 
lective bargaining  agents  for  and  on  behalf  of  those 
Cannery  Workers  Unions,  chartered  by  the  Ameri- 
can Federation  of  Labor,  each  of  which  is  heiein- 
after  called  the  Union,  and  which  by  written  state- 
ment attached  to  this  agreement  or  specifically  re- 
ferring to  this  agreement,  adopt  this  agreement  and 
promise  to  be  bound  thereby. 

Witnesseth:  That  in  consideration  of  the  prem- 
ises it  is  mutually  agreed  as  follows : 

Each  and  every,  all  and  singular  of  the  obliga- 
tions and  provisions  of  said  collective  bargaining 
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agreement  dated  June  10,  1941,  as  amended  January 
26,  1942,  are  hereby  ratified  and  confirmed,  without 
yariaion  or  modification  of  any  kind  or  character, 
except  as  specified  in  the  amendments  hereinafter 
set  forth  and  in  the  "Supplementary  Emergency 
Agreement"  of  even  date  herewith. 

Section  1.  Recognition.  The  Employer  through 
its  representative,  California  Processors  and  Grow- 
ers, Inc.,  hereby  agrees  to  recognize  the  Union 
through  its  representatives,  California  State  Council 
of  Cannery  Unions  and  the  American  Fderation  of 
Labor,  as  the  sole  agency  representing  its  employees 
for  the  purpose  of  collective  bargaining.  There  shall 
be  no  discrimination  of  any  kind  against  any  em- 
ployees on  account  of  union  affiliation  or  on  account 
of  bona  fide  union  activity  of  such  persons. 

Section  2.  Operation  of  Agreement.  In  addi- 
tion to  the  operation  of  this  master  contract  as  an 
agreement  between  the  collective  bargaining  agents 
of  the  Employers  and  the  Unions  above  described, 
this  contract  shall  operate  as  a  direct  agreement  be- 
tween individual  Employers  and  individual  local 
Unions  as  to  named  canning  plants  and  named  local 
ITnions,  upon  the  execution  of  the  attached  forms 
of  certificate  setting  forth  the  name  of  the  Em- 
ployer, the  location  of  the  plant,  and  the  name  and 
charter  number  of  the  Union  concerned.  The  execu- 
tion of  such  certificates  shall  l)ind  the  individual 
Employers  and  individual  Unions  nmtually  con- 
cerned, for  the  plants  and  for  tlie  membership  of 
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the  local  Unions  so  named,  as  follows:  The  Em- 
ployer will  pay  the  wages  herein  specified  and  per- 
form the  agreements  on  its  part  as  hereinafter  set 
forth,  and  the  Union,  through  its  membership,  will 
do  the  work  herein  described  and  perform  the  agree- 
ments on  its  part  as  hereinafter  set  forth,  each  with- 
out limitation  or  reservation  except  as  expressed 
hereinafter. 

Section  3.  Preference  of  Employment  and  Hir- 
ing Practices. 

(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-union  employees  who  are 
within  the  jurisdiction  of  the  local  Union  shall  not 
constitute  a  violation  of  this  agreement,  provided, 
however,  that  before  any  strike  action,  job  action  or 
other  direct  action  is  taken  on  this  account,  the  local 
Union  will  submit  the  matter  for  adjustment  as  pro- 
vided in  Section  8  hereof.  In  order  to  aid  in  the 
prompt  adjustment  of  such  matters,  the  Union  shall 
furnish  its  members  with  a  clearance  card,  dues 
book  or  other  evidence  of  paid-up  membership,  and 
when  employees  who  are  on  the  seniority  lists,  as  de- 
fined in  Section  9  hereof,  are  called  to  work,  the 
Employer  will  request  that  such  evidence  be  pre- 
sented by  those  who  have  it,  and  will  keep  a  record, 
which  will  be  available  to  the  Union,  of  all  employ- 
ees do  not  present  such  evidence.  Similarly  the 
Union  will  from  time  to  time,  when  such  information 
is  available,  notify  the  Employer  of  the  names  of 
delinquent  or  suspended  members,  or  other  non- 
union employees,  according  to  Union  records. 

The  Employer  shall  be  the  sole  judge  of  the  quali- 


618  National  Labor  Relations  Board,  vs. 

Board's  Exhibit  No.  4 — (Continued) 
fications  of  all  of  its  employees,  subject  to  appeal 
as  provided  in  Section  8  hereof,  but  in  the  selection 
of  new  employees  the  Employer  will  give  preference 
of  employment  to  unemployed  members  of  the  local 
union,  provided  they  have  the  necessary  qualifica- 
tions and  are  available  when  new  emplo3"ees  are  to 
be  hired.  "New  Employees",  for  the  purpose  of  this 
agreement,  are  defined  to  be  persons  who  are  not  on 
the  seniority  list  of  the  hiring  plant,  as  defined  in 
Section  9  hereof,  even  though  they  may  have  been 
employed  previously  by  said  plant.  As  a  basis  for 
preferential  consideration  as  new  employees  as 
aforesaid,  unemployed  members  of  the  local  union 
shall  be  required  to  present  a  clearance  card  from 
the  local  union  evidencing  the  fact  of  their  paid-up 
membership.  [If  such  union  members  are  not  avail- 
able for  such  employment,  the  Employer  may  hire 
any  person  not  a  member  of  the  Union  provided  that 
such  person  will  be  required  to  file  an  application 
for  membership  in  the  local  union  before  being  put 
to  work.  Upon  filing  such  application  he  shall  re- 
ceive from  the  Union  a  written  statement  that  he 
has  made  such  application,  which  statement  shall  be 
taken  up  by  the  Employer  and  returned  to  the  Union 
when  the  applicant  is  i)ut  to  work.  It  is  further 
understood  that  such  person  must  become  a  member 
of  the  local  union  within  ten  (10)  days  after  his  em- 
plo>Tiient,  and  that  the  local  union  will  not  unrea- 
sonably refuse  t  o  accept  such  person  as  a  member] ^ 


^Matter  in  brackets  is  modified  by  Section  1  of 
the  Supplementary  Emergency  Agreement.  See 
Page  35. 
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(b)     The  following  rules  and  practices  shall  gov- 
ern in  carrying  out  the  foregoing  provisions  of  this 
Section  relating  to  preferential  employment  and  to 
hiring  new  employees: 

(1)  A  central  authority,  responsible  for 
hiring  and  firing,  shall  be  established  and 
maintained  in  each  plant  of  the  employer 
which,  under  Section  2  hereof,  is  subject  to  the 
provisions  of  this  agreement.  Such  plants  shall 
be  known  as  "member  plants".  Each  member 
plant  shall  furnish  the  appropriate  local  union 
and  the  California  Processors  and  Growers, 
Inc.,  with  the  name  of  the  person  assigned  hy 
such  mem])er  plant  to  the  responsiliility  of 
acting  as  such  central  authority. 

The  person  assigned  to  the  responsibility  of 
acting  as  such  central  authority  shall  have  full 
authority  for  hiring  and  firing  and  shall  ho, 
available  at  all  proper  times  to  carry  out  the 
purposes  of  this  agreement,  and  the  Employer 
agrees  that  the  person  so  assigned  shall  not 
have  conflicting  duties  which  will  interfere 
with  his  availability. 

(2)  At  the  beginning  of  the  operating  sea- 
son for  processing  perishable  products, 
whether  fruits  or  vegetables,  and  upon  the  re- 
sumption of  operations  during  such  operating 
season  after  any  shut  down  lasting  two  weeks 
or  more,  the  respective  member  plants  of  the 
Employer  will  give  the  local  union  office  writ- 
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ten  notice  of  beginning  or  resuming  opera- 
tion equivalent  in  time  to  that  given  to  regis- 
tered workers  on  the  seniority  list  of  such 
plants,  and  at  least  48  hours  before  such  opera- 
tions start,  provided  such  information  is  avail- 
able to  the  Employer  in  time  to  fulfill  this  re- 
quirement. In  case  of  a  shut  down  of  less  than 
two  weeks,  the  local  union  office  will  be  given 
the  same  length  of  notice  of  resumption  of 
work  as  that  given  to  employees  of  the  plant 
concerned.  Information  concerning  the  prob- 
able or  actual  termination  of  any  operating 
season,  and  of  shut  downs  for  substantial  pe- 
riods of  time  during  such  season,  will  be  fur- 
nished to  the  local  Union  by  the  Employer 
when  and  to  the  extent  that  such  information 
is  available.  In  the  event  that  an  Employer 
gives  notice  that  no  further  processing  opera- 
tions are  to  he  undertaken  after  the  comple- 
tion of  operations  on  any  particular  product 
in  a  given  season,  and  employees  are  there- 
after laid  off  for  lack  of  work,  any  such  em- 
ployees having  seniority  who  are  subsequently 
recalled  to  work  in  said  plant  during  said  sea- 
son on  account  of  the  I'esumption  of  process- 
ing operations,  and  who  fail  to  report,  shall  not 
lose  their  seniority  rights  as  provided  in  9  (h) 
hereof,  but  shall  be  deemed  to  have  a  reason- 
able excuse  for  such  failure  to  report. 

(3)     During  the  operating  season,  and  at  the 
beginning  of  each  work  shift  or  dav,  the  local 
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union  undertakes  to  have  available,  at  member 
plant  subject  to  this  agreement,  sufficient  quali- 
fied members  of  the  appropriate  local  union  to 
fill  normal  vacancies.  If  such  members  are  not 
available  at  such  plants,  other  persons  may  be 
hired  as  herein  provided. 

(4)  During  any  day  or  shift,  if  there  is  an 
increase  in  volume  of  work  which  necessitates 
the  hiring  of  five  or  more  additional  employees, 
the  local  union  will  be  given  at  least  two  hours' 
notice  of  such  need,  to  enable  said  union  to 
make  available  sufficient  qualified  local  union 
members,  l)efore  other  persons  are  hired  as 
herein  provided.  To  aid  in  the  practical  appli- 
cation of  this  provision  and  to  avoid  unneces- 
sary calls  at  night,  the  local  union  will  furnish 
the  appropriate  central  hiring  authority,  in 
plants  operating  night  shifts,  with  a  list  of  cur- 
rently available  local  union  members  whenever 
possible  to  do  so. 

The  foregoing  procedure  shall  apply  during 
the  operating  season  for  processing  perishable 
products,  whether  fruits  or  vegetables,  and 
shall  likewise  apply  during  the  non-processing 
season  with  the  exception  that  during  such 
portion  of  the  year  the  procedure  shall  apply 
to  the  hiring  of  any  or  all  additional  employ- 
ees, rather  than  to  "five  or  more  additional  em- 
ployees" as  provided  during  the  processing 
season. 
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(5)  Each  local  union  will  provide  a  prac- 
tical method  for  receiving  notices  herein  pro- 
vided, and  Employer  will  be  released  from  ob- 
ligation under  these  rules  if  notice  is  given  but 
not  availed  of  by  the  local  union  concerned,  or 
if  no  one  is  reasonably  available  to  receive 
notice. 

(6)  When  hiring  "new  employees"  (as  de- 
fined in  Section  3  (a)  hereof)  if  qualified 
members  of  the  appropriate  local  union  are 
not  available,  the  Employer  will  reciuire  ap- 
plicants for  work  to  follow  the  procedure  de- 
scribed in  Section  3  (a)  hereof  before  being 
put  to  work,  and  will  advise  such  applicants 
of  the  provision  of  this  Section  requiring  affili- 
ation with  said  union  within  ten  (10)  days 
after  actual  employment.  The  local  union 
agrees  to  have  a  representative  available  for 
receiving  union  applications  at  times  desig- 
nated by  the  member  plant  central  hiring  au- 
thority for  employing  new  workers,  and  the 
local  union  agrees  to  assume  responsibility  for 
completing  the  matter  of  subsequent  affiliation 

b}-  such  new  workers  as  members  of  the  Union. 

*       *       * 

Section  8.  Adjustment  of  Grievances.  Griev- 
ances arising  in  any  plant  covered  by  tliis  contract 
will  be  reported  in  writing  to  the  shop  committee 
and/or  local  business  agent.  If  no  satisfactory  set- 
tlement can  be  reached  with  the  plant  management, 
the  Union,  through  its  Executive  Board,  will  turn 
over  the  matter  to  the  Adjustment  Board  herein- 
after provided. 
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The  Employer  shall  have  an  equal  right  to  present 
grievances  to  the  Shop  Committee,  and/or  local  busi- 
ness agent,  and  if  adjustment  through  the  local 
union  fails,  to  present  any  unsettled  matters  to  the 
Central  Adjustment  Board. 

A  Central  Adjustment  Board  will  be  set  up 
promptly  with  the  signing  of  this  agreement.  The 
members  of  this  Board  will  be  composed  of  six  (6) 
Business  Agents  to  l)e  elected  by  the  California 
State  Council  of  Caimery  Unions,  four  (4)  of  which 
are  to  be  regulars  and  two  (2)  to  act  as  alternates. 
There  shall  be  at  least  one  (1)  woman  union  repre- 
sentative serving  on  the  Adjustment  Board  at  all 
times.  The  California  Processors  and  Grov/ers,  Inc., 
will  set  up  a  committee  of  like  number  to  act  with 
the  Union  committee.  Any  disputes  or  grievances 
that  are  referred  to  it  as  herein  provided  shall  be  de- 
cided by  the  Central  Adjustment  Board,  and  the  de- 
cision of  that  Board  shall  be  final  and  binding  on  all 
parties  concerned.  The  Adjustment  Board  must  meet 
within  three  (3)  days  after  being  notified.  In  the 
event  that  this  committee  becomes  deadlocked  within 
three  (3)  days  after  meeting,  then  an  outside  person, 
mutually  satisfactory,  shall  be  called  in  to  make  the 
final  decision.  In  any  event,  a  final  decision  shall  be 
made  within  nine  (9)  days  after  the  original  ref- 
erence. 

Nothing  in  this  agreement  shall  be  deemed  to  limit 
the  right  of  the  Employer  to  discharge  an  employee 
for  cause,  provided,  however,  that  if  an  oDiployee 
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claims  to  have  been  unjustly  discharged,  suspended  or 
discriminated  against  in  any  manner  during  the  life 
of  this  agreement  his  or  her  case  shall  be  taken  up  by 
the  employee  with  the  Shop  Committee  and/or  Busi- 
ness Agent  within  twenty-four  (24)  hours.  If  upon 
investigation  the  matter  is  not  thus  disposed  of,  the 
case  may  be  referred  to  the  executive  committee  of  the 
Union,  and  an  official  of  the  Company ;  provided  that 
written  notice  of  such  appeal  shall  be  delivered  forth- 
with l)y  the  appealing  party  to  the  other  party.  If 
these  parties  are  unable  to  agree,  the  case  may  be  ap- 
pealed within  forty-eight  (48)  hours  after  notice  is 
given  to  the  employee  that  no  adjustment  has  been 
made.  The  appeal  shall  be  to  the  Adjustment  Board 
hereinabove  provided  for  in  the  same  manner  and 
with  the  same  effect  as  set  forth  for  the  adjustment 
of  other  matters  provided  in  this  section.  In  case  a 
discharge  is  found  to  be  unjustifiable  by  the  Adjust- 
ment Board,  the  Board  may  order  payment  for  lost 
time  or  reinstatement  with  or  without  payment  for 
lost  time.  In  cases  of  demotion  and  discharge  of  em- 
ployees on  the  seniority  lists  for  lack  of  qualifica- 
tions or  ability  to  perform  a  job,  the  Employer  will 
notify  the  Union  before  action  is  taken,  whenever 
time  and  circumstances  permit. 

In  addition  to  the  power  to  adjust  grievances  re- 
ferred to  it  by  local  unions  or  the  Employer  as  here- 
inabove provided,  and  the  determination  of  appeals 
in  cases  of  contested  discharge,  the  Adjustment 
Board  shall  have  the  power  and  responsildlity  to  in- 
vestigate and  determine  all  matters  arising  under 
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Section  3  (a)  hereof  relating  to  the  refusal  of  union 
members  to  work  with  non-union  employees.  In  all 
such  cases  notice  of  the  existence  and  nature  of  such 
dispute  shall  be  submited  in  writing  to  California 
Processors  and  Growers,  Inc.,  by  the  local  union,  in 
addition  to  presentation  to  the  Shop  Committee  and/ 
or  local  business  agent  as  hereinabove  provided. 

The  specific  provisions  of  this  section  shall  not  be 
construed  to  limit  the  kind  of  grievances  that  may  be 
submitted  for  adjustment,  nor  shall  the  provisions  of 
Section  15  (d)  hereof  be  construed  as  a  limitation  of 
power. 

In  addition  to  meetings  called  to  consider  specific 
disputes  as  herein  provided,  the  Central  Adjustment 
Board  shall  meet  at  least  once  a  month,  or  at  other 
times  determined  by  mutual  agreement  of  the  mem- 
bers thereof,  for  the  purpose  of  considering  any  mat- 
ters, in  addition  to  the  adjustment  of  grievances 
presented  by  any  party  hereto,  that  may  relate  to  the 
interpretation  or  administration  of  the  ijrovisions 
of  this  agreement.  All  decisions  of  said  Board  in 
adjusting  grievances,  and  all  determinations  of  said 
Board  relating  to  the  interpretation  or  administra- 
tion of  this  agreement  shall  be  reduced  to  writing  and 
shall  be  sent  to  each  local  union  and  to  each  Employer, 
party  to  this  agreement.  Adjustments  or  interpreta- 
tions made  in  settlement  of  local  disputes  prior  to 
submission  to  the  Board  shall  not  be  binding  upon 
the  Central  Board,  but  any  adjustment  or  interpre- 
tation made  by  the  Central  Board  shall  be  binding  on 
all  parties  hereto. 


626  National  Labor  Relations  Board,  vs. 

Board's  Exhibit  No.  4 — (Contiimed) 

Nothing  in  this  section  shall  be  construed  to  em- 
power the  Central  Adjustment  Board  to  change, 
modify  or  amend  the  provisions  of  this  agreement. 

It  is  further  understood  that  no  member  of  the 
Central  Adjustment  Board  will  act  as  a  Board  mem- 
ber in  cases  concerning  his  own  company,  or  his  own 
local  union,  as  the  case  may  be. 

Any  expense  voted  by  this  Board  will  be  borne 
equally  by  l)oth  parties  to  this  agreement. 

Pending  decision  of  this  Board,  there  shall  be  no 
cessation  of  work  by  the  employees. 

Section  9.     Seniority. 

(a)  A  seniority  list  shall  be  prepared  for  each 
plant,  party  to  this  agreement,  and  said  list  shall  be 
prepared  and  presented  to  the  appropriate  local 
union  within  thirty  (30)  days  after  the  signing  of 
this  agreement  and  thereafter  said  list  shall  be  pre- 
pared and  submitted  to  said  Union  within  30  days 
after  the  effective  date  of  the  contract  in  each  suc- 
ceeding year.  Upon  sul)mission  of  said  list  to  the 
local  union,  a  copy  or  copies  shall  he  posted  by  the 
Employer  in  a  conspicuous  place  in  th.e  cannery  con- 
cerned for  inspection  by  employees,  together  with  a 
notice  that  any  requests  for  correction  or  modification 
of  said  list  1\v  employees  or  the  local  union  must  be 
made  within  a  specified  period  of  time.  Such  period 
of  time,  and  similar  periods  for  subsequent  de- 
termination of  seasonal  lists,  shall  be  fixed  by  mutual 
agreement  between  the  Employer  and  the  local  union, 
or  if  no  agreement  is  reached,  by  the  Central  Adjust- 
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ment  Board.  After  such  notice,  and  the  expiration  of 
said  period,  no  requests  for  change  or  modification 
of  said  lists  will  be  considered.  Said  list  shall  be  based 
on  the  beginning  date,  as  accurately  as  can  be  de- 
termined, of  continuous  regular  employment  or  con- 
secutive seasonal  emplojnnent,  as  the  case  may  be,  as 
such  employment  is  hereinafter  defined.  All  employ- 
ees covered  by  this  agreement  and  referred  to  in  Sec- 
tion 4  (a)  hereof  shall  be  named  on  said  list. 

(b)  All  jolis  shall  be  filled  and  all  rehiring  shall 
be  from  the  regular  list  in  the  order  of  seniority,  and 
thereafter  all  vacancies  in  positions  of  regular  and 
seasonal  employment  shall  be  filled  from  the  sea- 
sonal list  in  the  same  order,  provided  that  the  per- 
son or  persons  having  seniority  are  capable  of  per- 
forming in  a  manner  satisfactory  to  the  Employer 
the  work  which  is  available,  provided,  however,  that 
a  right  of  appeal  shall  exist  as  provided  in  Section  8 
hereof.  Similarly,  lay-offs  for  lack  of  work  shall  be 
made  in  the  reverse  order  of  seniority,  due  considera- 
tion being  given  to  the  ability  of  the  employee  laid 
off  and  of  the  remaining  employees  to  perform  the 
work  available  in  a  manner  satisfactory  to  the  Em- 
])loyer,  subject  to  the  right  of  appeal  as  provided  in 
Section  8  hereof. 

In  hiring  new  employees,  the  procedure  and  pref- 
erences provided  in  Section  3  hereof  shall  be  fol- 
lowed, with  the  understanding  that  after  the  pro- 
visions of  said  Section  3  have  been  fulfilled,  local 
residents  will  be  sriven  prior  consideration  in  new 
employment. 
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(c)  The  relative  position  of  said  workers  on  said 
list  in  the  respective  groups  hereinafter  described 
shall  be  determined  by  length  of  sei'vice  computed 
in  the  manner  herein  set  forth. 

(d)  In  each  plant  employees  shall  be  divided  in 
two  (2)  groups  as  follows:  Regular  employees  and 
seasonal  employees,  all  to  be  listed  on  one  seniority 
roster  for  said  plant. 

(e)  Regular  employees  are  those  who  have 
worked  in  a  given  plant  at  least  forty  (40)  weeks  out 
of  the  fifty-two  (52)  weeks  during  the  x^receding 
calendar  year. 

Seasonal  employees  are  those  other  than  regular 
employees,  who  worked  in  a  given  plant  at  least  sixty 
per  cent  (60%)  of  the  total  number  of  operating  days 
of  said  plant  during  the  previous  season. 

An  operating  day  is  hereby  defined  as  either  any 
day  during  which  perishable  products  are  being 
processed  when  not  less  than  twenty  per  cent  (207o) 
of  the  average  number  of  employees  on  the  plant 
payroll  during  the  week  of  greatest  employment  dur- 
ing the  season  are  at  work,  or  any  day  during  which 
not  less  than  twenty  per  cent  (20%)  of  the  average 
total  daily  payroll  during  the  week  of  greatest  em- 
ployment during  the  season  is  paid  out. 

(f )  Any  person  on  the  regular  or  seasonal  senior- 
ity list  of  a  given  plant  at  the  beginning  of  the  1940 
season  shall  be  entitled  to  credit  for  prior  service  for 
seniority  i)urposes  on  the  following  basis: 

(1)     F'or    regular    emj^loyees:    one    year's 
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credit  for  each  consecutive  year  prior  to  1940, 
back  to  and  inchiding  1937,  during  which  such 
employee  worked  forty  (40)  weeks  or  more  in 
such  plant  during  a  calendar  year;  and  one 
year's  credit  for  each  consecutive  year  prior  to 
1937  that  such  employee  worked  any  portion 
of  a  calendar  year  in  such  plant. 

(2)  For  seasonal  employees:  one  year's 
credit  for  each  consecutive  j^ear  prior  to  1940, 
back  to  and  including  1937,  during  which  such 
employee  worked  sixty  per  cent  (60%)  of  the 
total  actual  operating  days  in  such  plant  during 
a  calendar  year,  as  defined  in  the  1940  agree- 
ment; and  one  year's  credit  for  each  consecu- 
tive year  prior  to  1937  that  such  employee 
worked  any  portion  of  a  calendar  year  in  such 
plant. 

Absence  from  the  plant  payroll  for  a  total  calendar 
year,  except  as  provided  in  Section  9  (i)  hereof,  shall 
prevent  the  crediting  of  that  year  or  any  prior  year 
for  purposes  of  seniority  hereunder.  ; 

Any  employee,  whether  regular  or  seasonal,  who 
was  on  the  seniority  list  of  a  given  plant  at  the  begin- 
ning of  the  1940  season  shall  not  thereafter  lose  his  or 
her  seniority  status  for  failure  to  qualify  by  working 
forty  (40)  weeks,  if  a  regiilar,  or  sixty  per  cent 
(60%)  of  the  operating  days  as  herein  defined,  if  a 
seasonal  worker,  provided  such  failure  is  due  to  lack 
of  available  work,  which  such  worker  is  qualified  to 
perform,  unless  such  employee  shall  be  oif  the  payroll 
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of  such  plant  for  a  total  calendar  year,  or  has  been  on 
the  payroll  of  such  plant  for  two  consecutive  years 
but  without  qualifying-  for  seniority  in  either  year. 
In  the  event  any  employee  fails  to  qualify  in  a  given 
year,  but  thereafter  does  qualify  for  seniority  as 
herein  provided,  such  employee  upon  such  subsequent 
qualification  shall  be  entitled  to  credit  for  the  inter- 
vening year  or  years  as  herein  specified,  but  not  to 
exceed  two  consecutive  years. 

If  a  regular  employee  loses  his  place  on  the  regular 
seniority  list  in  the  manner  hereinabove  set  forth,  he 
may  claim  a  x)lace  on  the  seasonal  list,  not  later  than 
the  following  year,  and  will  take  his  appropriate  rela- 
tive place  on  that  list  in  accordance  with  his  seasonal 
seniority.  If  a  seasonal  employee  gains  a  place  on  the 
regular  list  by  qualifying  length  of  employment,  lie 
shall  not  lose  his  seniority  rating  on  the  seasonal  list, 
but  may  reclaim  this  seasonal  standing  if  laid  off  for 
lack  of  work  as  a  regular  employee. 

(g)  Any  employee  discharged  for  cause,  or  vol- 
untarily quitting  his  or  her  em23loyment,  except  in 
the  case  of  layoff  for  lack  of  work,  or  leave  of  ab- 
sence with  written  consent,  as  provided  in  Section 
9  (i),  shall  lose  all  seniority  rights. 

(h)  Any  person  on  the  seniority  list  who  is  rea- 
sonably notified  to  report  for  work,  and  who  fails  to 
do  so  within  a  period  of  forty-eight  (48)  hours  shall 
lose  all  seniority  rights,  provided,  however,  that  if 
vsaid  failure  to  report  was  excusable  for  reasons  satis- 
factory to  the  Union  and  the  Employer,  such  person 
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shall  lose  only  the  immediate  employment  offered  and 
shall  be  continued  in  his  or  her  relative  place  on  the 
seniority  list.  The  employer  will  furnish  the  local 
union  with  a  list  of  the  persons  who  have  failed  to 
report  for  work  after  notification. 

(i)  When  employees  in  plants  covered  by  this 
contract  are  obliged  to  leave  their  cannery  jobs  be- 
cause of  acceptance  by  them  of  official  positions  with 
the  Union,  their  seniority  shall  not  be  lost  during 
such  absence,  but  shall  accumulate  during  such  period 
in  the  same  manner  as  if  they  remained  employed  in 
the  status  held  by  them  before  leaving,  provided, 
however,  that  upon  termination  of  their  union  posi- 
tion they  notify  the  Emj^loyer  within  30  days  of  such 
termination  and  shall  then  be  eligible  for  reinstate- 
ment in  accordance  with  the  provision  of  Section  9 

(b)  hereof.  All  present  officials  of  local  unions, 
parties  to  this  contract,  shall  be  protected  in  their 
seniority  status  retroactively  to  cover  the  period  of 
their  incumbency  as  such  union  officials.  Leaves  of 
absence  without  loss  of  seniority  for  any  other  cause 
shall  be  granted  only  with  the  written  approval  of 
both  Employer  and  the  Union.  Leaves  of  absence 
shall  be  granted  for  just  cause,  and  approval  shall  not 
be  withheld  arbitrarily  by  the  Employer  or  the 
Union.  These  provisions  requiring  written  leave  of 
absence  shall  not  apply  to  absences,  granted  by  the 
Employer  for  sickness  or  similar  reasons,  of  less  than 
ten  (10)  days  duration. 

(j)  Notwithstanding  the  provisions  of  this  sec- 
tion relating  to  seniority,  when  it  is  necessarv  to  em- 
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ploy  persons  to  perform  supervisory  duties  or  duties 
requiring  special  training  or  experience,  and  in  the 
Employer's  judgment  it  is  necessary  to  select  a  per- 
son regardless  of  seniority  to  fill  such  position,  such 
person  may  be  employed  and  assigned  to  any  place  of 
employment  without  regard  to  the  seniority  list,  pro- 
vided he  is  compensated  at  a  wage  higher  than  the 
minimum  wage  established  for  Bracket  IV  herein. 
Such  employees  shall  receive  such  wage  for  any  duties 
performed  by  them,  whether  in  lower  classification  or 
not,  so  long  as  they  are  separately  listed  and  employed 
without  regard  to  the  seniority  list  as  herein  pro- 
vided. If  persons  named  to  such  positions  have  a 
seniority  rating  based  on  prior  service,  they  shall 
not  lose  said  rating  by  reason  of  being  separately 
listed,  but  may  reclaim  their  seniority  standing  if 
laid  off  for  lack  of  work  on  the  ty})e  of  assignment 
described  herein.  If  such  persons  have  no  seniority 
rating  based  on  prior  service,  however,  they  shall  gain 
no  seniority  rights  by  reason  of  their  employment 
under  the  provisions  of  this  section.  A  copy  of  the 
lists  of  all  such  employees  shall  be  furnished  to  the 
local  union  concerned,  to  the  California  State  Coun- 
cil of  Cannery  Unions  and  to  the  California  Process- 
ors and  Growers,  Inc.  The  Employer's  judgment 
shall  not  be  exercised  arbitrarily,  and  any  disputes 
arising  hereunder  shall  be  referred  to  the  Central  Ad- 
justment Board  as  provided  in  Section  8  hereof. 

(k)  Any  modifications  to  Section  9  shall  be  by 
mutual  consent  of*  the  local  union  and  an  employer- 
canner  party  of  this  agreement.  Any  such  modifica- 
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tion  shall  be  reduced  to  writing  and  a  copy  filed  with 
the  California  Processors  and  Growers,  Inc.,  and 
with  the  California  State  Council  of  Cannery  Unions. 

Section  10.     Students. 

When  an  employer  desires  to  put  persons  to  work 
for  the  purpose  of  training  them  in  a  cannery  job 
and  not  for  the  purpose  of  having  them  become  per- 
manent employees  at  such  job,  he  may,  without  re- 
gard to  the  principle  of  seniority,  put  such  persons 
to  work,  but  there  shall  not  be  more  than  one  (1) 
such  person  per  two  hundred  (200)  employees  or 
fraction  thereof.  Students  will  not  be  admitted  to 
union  membership  and  shall  gain  no  seniority  rights. 
The  application  of  this  section  by  the  Employer  shall 
be  subject  to  review  by  the  Adjustment  Board  as 
provided  in  Section  8  hereof.  A  list  of  students  shall 
be  furnished  to  the  local  union. 

Section  11.     Visits  by  Union  Officials. 

The  Employer  agrees  to  admit  to  its  plant  at  all 
reasonable  times  any  authorized  representative,  or 
representatives,  of  the  Union  for  the  purpose  of 
ascertaining  whether  or  not  this  agreement  is  being 
observed  by  the  parties  hereto,  and  to  assist  in  ad- 
justing grievances.  A  duly  authorized  agent  of  the 
local  union  will  be  permitted  to  collect  dues  in  the 
plant,  and  the  Employer  hereby  agrees  to  cooperate 
in  arranging  for  visits  for  this  purpose,  to  provide 
a  suitable  place  for  receiving  dues,  and  to  name  two 
(2)  persons  in  the  plant,  each  of  whom  shall  have 
authority   to   make   arrangements   for   such   visits. 
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These  privileges  shall  be  so  exercised  that  no  time 
is  lost  unnecessarily  to  the  Employer,  and  the  Union 
representatives  shall  advise  Employer  of  such  visits 
by  notifying  the  plant  office  before  or  at  the  time 
of  entering  the  plant.  The  privileges  herein  granted 
may  be  suspended  for  any  willful  violation  of  the 
provisions  of  this  section,  and  such  violation  may  be 
referred  to  the  Adjustment  Board  as  provided  in 
Section  8. 

Section  12.     Vacation  Period. 

Any  employee  who  has  been  on  the  payroll  of  a 
company  for  forty  (40)  weeks  and  has  worked 
sixteen  hundred  (1600)  straight  time  hours,  or  more, 
during  the  current  period  of  twelve  (12)  consecu- 
tive months  from  and  after  the  date  or  anniversary 
date  of  his  employment  shall  receive  one  (1)  week's 
vacation  with  pay,  said  vacation  period  to  be  taken 
prior  to  the  beginning  of  the  next  processing  sea- 
son, or  at  other  times  by  mutual  consent.  Vacation 
pay  shall  be  based  on  a  forty  (40)  hour  work  week 
at  straight  time.^ 


5" The  current  union  agreement  provides  (Section 
12)  that  'Vacation  ])ay  shall  be  based  on  a  forty  (40) 
hour  week  at  straight  time.'  This  language  contem- 
plates that  such  vacation  pay  should  ])e  the  normal 
sti'aight  time  com])ensati()n  of  the  in(livi<lual  con- 
cerned, and  consequently,  when  a  worker  has  been 
assigned  to  more  than  one  classification  and  received 
different  rates  of  ])ay  during  tlie  (jualifyins,-  period, 
his  vacation  rate  should  be  his  average  straight  time 
rate  over  such  ])eriod,  rather  than  that  in  effect 
immediately  prior  to  the  vacation." — Central  Ad- 
justment Board  Ruling  5/15/42. 
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Section  13.     Compliance. 

In  the  event  of  a  violation  of  any  part  of  the 
agreement  by  an  employer,  party  to  this  agreement, 
such  violation  shall  be  immediately  brought  before 
the  Central  Adjusting  Board,  herein  provided  for, 
and  the  ruling  handed  down  l3y  said  Board  and/or 
ninth  disinterested  person,  if  such  person  is  re- 
quired, shall  be  final  and  binding  upon  the  parties. 
If  such  employer  does  not  abide  by  that  ruling  it 
shall  then  be  necessary  for  the  California  Processors 
and  Growers,  Inc.,  to  immediately  suspend  that 
employer  from  that  Association  and  no  assistance 
will  be  given  him  by  that  body  against  the  action 
deemed  advisable  and  necessary  by  the  Union,  be- 
cause of  the  refusal  of  the  employer  to  accept  the 
ruling  handed  down  by  the  Central  Adjustment 
Board  and/or  the  ninth  disinterested  person,  if  such 
person  is  called  into  the  case. 

Likewise,  in  the  event  of  a  violation  of  any  part 
of  this  agreement  by  the  individual  union  in  the 
plant  or  plants  of  the  Employer,  such  violation  will 
be  immediately  brought  before  the  Central  Adjust- 
ment Board,  provided  herein,  and  the  ruling  handed 
down  by  such  Board  and/or  disinterested  party  shall 
be  final  and  binding  upon  the  parties.  If  such  in- 
dividual union  refuses  to  abide  by  the  ruling  handed 
down,  it  shall  then  be  necessary  to  immediately 
recommend  to  the  American  Federation  of  Labor 
that  that  individual  union  shall  not  receive  official 
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recognition  from  the  American  Federation  of  Labor 
and  the  California  State  Council  of  Cannery  Unions, 
and  thereby  prevent  that  individual  union  from  re- 
ceiving any  assistance  from  those  bodies  until  such 
time  as  the  individual  union  agrees  to  comply  with 
the  ruling  handed  down  by  the  Central  Adjustment 
Board  and/or  the  ninth  disinterested  person. 

Section  14.     Conflicting  Agreements. 

In  the  event  that  the  American  Federation  of  La- 
bor or  the  California  State  Council  of  Cannery 
Unions,  or  any  of  the  local  unions,  parties  hereto, 
make  any  agreement  with  any  employer,  within  the 
jurisdiction  of  any  individual  local  union,  party  to 
this  agreement,  as  such  jurisdiction  now  exists,  the 
Employer  hereunder  shall  be  entitled,  within  the 
area  included  under  the  jurisdiction  of  any  local 
union  which  is  a  party  hereto,  to  the  benefit  of  any 
terms  contained  in  such  agreement  which  may  be 
more  favorable  to  the  Employer  thereunder  than 
those  set  forth  herein,  notwithstanding  the  prov- 
sions  of  this  contract.  A  copy  of  all  such  agreements 
shall  be  filed  with  the  California  State  Council  of 
Cannery  Unions,  and  the  California  Processors  and 
Growers,  Inc.,  at  the  time  thev  become  effective. 
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Section  18.     Term  of  Agreement. 

The  term  of  this  agreement  shall  he  until  March  1, 
1945,  provided,  however,  that  either  party  may,  by 
written  notice  given  fifteen  (15)  days  prior  to 
December  31,  1943,  or  fifteen  (15)  days  prior  to 
December  31st  of  any  subsequent  year  during  the 
life  of  this  agreement,  reopen  the  same  for  the  ad- 
justment of  wages,  hours,  and  working  conditions. 
Any  changes  desired  shall  be  reduced  to  writing  and 
delievered  to  the  other  party  prior  to,  and  negotia- 
tions must  start  not  later  than,  the  first  business  day 
in  January  next  following  receij^t  of  such  written 
notice  and  such  negotiations  must  be  completed  be- 
fore March  1st  of  same  year.  In  the  event  that  this 
agreement  shall  not  have  been  modified  previously, 
and  in  the  event  that  no  notice  shall  be  mven  bv  either 
party  to  the  other,  as  hereinabove  provided,  then  the 
terms  of  this  agreement  shall  automatically  be  ex- 
tended for  an  additional  period  of  one  (1)  year,  and 
thereafter  shall  automatically  be  extended  from  year 
to  year  unless  one  of  the  parties  shall  -give  notice 
to  the  other  of  a  desire  to  modify  said  agreement, 
at  least  fifteen  (15)  days  prior  to  December  31st  in 
any  following  year  of  the  life  of  this  agreement.  In 
the  event  that  such  notice  is  given  prior  to  December 
31st  as  hereinabove  provided,  and  negotiations  are 
begun,  the  terms  of  the  agreement  as  of  the  date  of 
such  notice  shall  remain  in  full  force  and  effect  dur- 
ing and  until  the  following  March  1st,  and  if  nego- 
tiations continue  beyond  such  date  by  mutual  agree- 
ment,  any  agreement  reached   thereafter   shall   be 
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effective  retroactively  to  said  March  1st.  In  the 
event  no  agreement  is  reached  by  said  March  1st, 
however,  either  party  may  give  notice  to  the  other 
of  the  termination  of  negotiations  and  thereby  can- 
cel said  negotiations  and  this  agreement. 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  10th  day  of  July,  1943. 
CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC. 
By  L.  E.  NEEL, 
President. 
WILLIAM  E.  YEOMANS, 

Secretary. 
CALIFORNIA  STATE 
COUNCIL  OF  CANNERY 
UNIONS 
By  L.  J.  HILL, 
President, 
HAL  P.  ANGUS, 
Secretary. 
Witnesses : 

OMAR  HOSKINS, 
U.  S.  Commissioner  of 
Conciliation. 

GEORGE  L.  GOOGE, 
Special  Representative  of  American  Federation  of 
Labor. 

J.  PAUL  ST.  SURE, 
Attorney  for  California   Processors  and   Growers, 
Inc. 
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Additional  Wase  Provisions. 


'&' 


4.  The  provisions  set  forth  herein  shall  he  ef- 
fective as  of  March  1,  1943,  as  a  master  contract  and 
shall  operate  as  a  direct  agreement  between  individ- 
ual employers  and  individual  local  unions  as  to 
named  plants  and  unions  upon  the  execution  of  cer- 
tificates in  the  manner  and  form  as  set  forth  in  Sec- 
tion 2  of  the  collective  bargaining  agreement  of 
June  10,  1941,  and  shall  continue  in  full  force  and 
effect  thereafter  in  accordance  with  the  provisions 
of  Section  18  of  the  collective  bargaining  agreement. 

5.  It  is  expressly  understood  that  in  the  event 
war-time  conditions  or  restrictions  result  to  the  can- 
ning industry  by  governmental  order  or  action, 
whether  directly  or  indirectly,  so  as  to  interfere  with 
or  interrupt  the  normal  operations  of  the  canneries 
covered  by  this  agreement  or  the  normal  conditions 
of  work  in  such  canneries,  then,  notwithstanding  the 
I)rovisions  of  the  collective  bargaining  agreement 
herein  described,  the  Employer  shall  not  be  liable 
for  any  penalty  or  default  during  or  as  a  result  of 
such  interference,  interruption  or  restriction  and 
similarly,  the  employees  of  the  Union  shall  not  be 
liable  for  any  additional  obligation  to  the  Employer 
during  or  as  a  result  of  such  interference,  interrup- 
tion or  restriction.  It  is  the  intent  of  the  parties 
hereto  to  provide  an  express  waiver  of  contractual 
penalties  to  accomplish  a  mutual  assumption  of 
losses  of  time  and  production  resulting  from  sucli 
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government  orders  or  actions,  and  it  is  further 
agreed  that  all  reasonable  efforts  will  be  made  to 
reach  a  mutual  understanding  as  to  any  unforeseen 
operating  or  working  problems  that  may  result  from 
other  war-time  conditions  not  coA^ered  by  this 
waiver. 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  10th  day  of  July,  1943. 

CALIFORNIA  STATE 
COUNCIL  OF  CANNERY 

UNIONS 

By  L.  J.  HILL, 
President. 

HAL  P.  ANGUS, 
Secretary. 

CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC. 

By  WILLIAM  E.  YEOMANS, 

Secretary. 

Supplementary  Emergency  Agreement 

This  memorandum  of  agreement  made  and  en- 
tered into  this  10th  day  of  July,  1943,  by  and  be- 
tween California  Processors  and  Growers,  Inc.,  as 
collective  bargaining  agent  for  those  canning  com- 
panies more  particularly  described  in  that  certain 
collective  bargaining  agreement  executed  on  the 
10th  day  of  June,  1941,  as  amended  January  26, 
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1942,  and  The  American  Federation  of  Labor  and 
California  State  Council  of  Cannery  Unions,  as  col- 
lective bargaining  agent  for  those  cannery  workers' 
unions  more  particularly  described  in  said  collective 
bargaining  agreement, 

Witnesseth:  That  in  consideration  of  the  prem- 
ises it  is  mutually  agreed  as  follows : 

During  the  cannery  operating  season  of  1943,  in 
order  to  alleviate  the  critical  manpower  shortage 
existing  in  California  and  to  promote  the  continued 
operation  of  caimeries  and  the  essential  production 
of  food,  the  follovv'ing  emergency  provision  shall  be 
in  eifect  as  modifications  of  the  collective  ])argain- 
ing  agreement  executed  this  day : 

1.  The  final  three  sentences  of  the  second  i^ara- 
graph  of  Section  3  (a)  are  amended  to  read  as  fol- 
lows : 

"If  such  union  members  are  not  available  for 
such  employment,  the  Employer  may  hire  any 
person  not  a  member  of  the  Union  provided 
that  such  person  will  be  required  to  file  an  ap- 
plication for  membership  in  the  local  union  or 
obtain  an  'Emergency'  card  from  the  local 
union  before  being  put  to  work.  An  emergency 
worker  shall  not  be  required  to  complete  his  af- 
filiation with  the  local  union  except  as  herein- 
after provided,  but  shall  have  the  right  to  do 
so  at  any  time  if  he  so  desires,  in  which  event 
any  payments  therefore  made  to  the  Union  by 
such  emergency  worker  shall  be  credited  by  the 
Union  as  payment  on  account  of  the  regular 
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initiation  fee  of  such  person.  An  emergency 
worker  shall  not  acquire  seniority  rights  and 
shall  not  continue  his  status  as  an  emergency 
worker  beyond  the  period  of  the  operating  sea- 
son. If  an  emergency  worker  completes  his 
affiliation  with  the  Union,  he  shall  acquire  se- 
niority from  the  date  of  original  employment. 
Upon  filing  application  for  union  membership, 
or  obtaining  an  emergency  card,  the  person  to 
be  employed  shall  receive  from  the  I^nion  a 
written  statement  evidencing  the  fact,  which 
statement  shall  be  taken  up  by  the  Employer 
and  returned  to  the  Union  when  the  person  is 
put  to  work.  It  is  further  understood  that  emer- 
gency workers  shall  obtain  renewals  of  their 
status  from  week  to  week,  and  that  persons 
filing  applications  for  membership  in  the  local 
union  shall  complete  their  affiliation  wdthin  ten 
(10)  days  after  employment.  The  local  union 
agrees  that  it  will  not  unreasonably  refuse  to 
grant  emergency  status  to  any  person ;  and  that 
it  will  not  unreasonably  refuse  to  accept  any 
applicant  as  a  member." 

2.  It  is  further  understood  and  agreed  that  the 
following  provisions  shall  govern  emergenc}^  work- 
ers during  the  1948  cannery  operating  season : 

New  employees  will  be  required  to  preseut  a 
clearance  from  the  Union  before  being  put  to 
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work.   In   the   case   of  applicants   for   regular 
union  membership,  the  regular  contract  provi- 
sions will  apply. 

In  the  case  of  emergency  workers,  such  work- 
ers will  be  required  to  present  a  receipt  show- 
ing advance  payment  of  50c  to  cover  the  current 
week.  Such  receipt  should  indicate  that  no  re- 
fund will  be  made  if  the  employee  works  less 
than  one  week.  The  union  undertakes  to  issue 
these  50c  receipts  at  times  when  new  employees 
are  being  hired,  as  now  provided  for  clearances 
in  the  case  of  applicants  for  membership. 

At  the  time  of  employment  of  emergency 
workers,  such  workers  will  be  informed  by  the 
Employer  that  the  contract  provides  that  they 
must  obtain  new  receipts  from  week  to  week. 

After  the  initial  employment  of  emergency 
workers,  the  Employer  will  undertake  to  in- 
vestigate their  status,  week  by  week,  to  ascer- 
tain whether  or  not  they  have  a  receipt  for  the 
current  week's  fee,  paid  in  advance.  In  order 
to  facilitate  the  making  of  this  investigation, 
the  Union  should  furnish  the  Employer,  at 
least  once  a  week,  a  list  of  all  emergency  work- 
ers who  have  made  the  required  payment  for  the 
current  week,  and  a  list  of  those  who  have 
failed  to  do  so. 

The  employers  will  not  provide  a  check  off  of 
weekly  payments,  nor  undertake  to  make  col- 
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lections,  but  they  will  observe  in  good  faith  the 
requirement  that  emergency  workers  must  ob- 
tain renewals  of  their  status  from  Aveek  to  week 
in  order  to  continue  at  work. 

The  specific  details  of  receipt  forms  and 
agreements  as  to  dates  for  securing  lists  shall 
be  worked  out  locally,  and  if  any  disputes  arise, 
they  shall  be  submitted  to  the  special  committee 
hereinafter  provided. 

Present  or  former  union  members  will  not 
be  qualified  to  come  within  the  category  of 
emergency  workers,  but  other  new  employees 
shall  have  the  option  of  becoming  either  reg- 
ular members  or  emergency  workers,  provided, 
however,  that  after  working  twenty-four  (24) 
days,  or  after  working  all  regular  shifts  when- 
ever work  is  available  for  four  (4)  payroll  pe- 
riods (whichever  is  the  lesser  total  of  working 
days)  emergency  workers  will  be  deemed  to  l^e 
in  the  same  category  as  other  cannery  workers 
and  will  l)e  required  to  become  members  of  the 
Union,  unless  they  are  employed  elsewhere 
and  are  doing  cannery  work  in  addition  to  their 
regular  employment. 

Members  of  the  armed  forces  shall  be  exempt 
from  the  payment  of  any  fees  or  dues,  it  being 
understood  that  members  of  the  armed  forces 
may  be  employed  in  cases  where  there  is  a 
mutual  determination  that  a  shortage  of  civilian 
workers   exists,   but   only   when    their   employ- 
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ment  will  not  interfere  with  the  customary  em- 
ployment and  regular  engagement  of  civilians. 

3.  It  is  further  understood  and  agreed  that  in 
order  to  further  the  purposes  and  administration  of 
this  Supplementary  Emergency  Agreement,  a  Spe- 
cial Committee  is  hereby  established  as  follows: 

A  Special  Comimttee  composed  of  (1)  the 
representatives  of  The  American  Federation  of 
Labor  assigned  by  President  William  Green  to 
assist  California  cannery  workers'  unions,  (2) 
the  Secretary-Treasurer  of  the  California  State 
Council  of  Cannery  Unions,  (3)  the  labor  rela- 
tions counsel  of  the  California  Processors  and 
Growers,  Inc.,  and  (4)  the  Secretary  of  the 
California  Processors  and  Growers,  Inc.,  shall 
function  during  the  1943  cannery  operating  sea- 
son. If  any  differences  arise  concerning  the 
operation  or  administration  of  the  piovisions 
of  this  Supplementary  Emergency  Agreement, 
or  if  any  manpower  emergencies  arise  which 
threaten  the  continued  operation  of  the  can- 
neries during  the  term  of  said  agreement,  such 
differences  and  such  emergency  problems,  at 
the  request  of  either  party  hereto,  shall  be  re- 
ferred to  said  Special  Committee,  and  said  com- 
mittee shall  have  the  responsibility  and  the  ex- 
clusive authoritv  to  make  all  uecessar\'  adjust- 
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ments  or  decisions  to  settle  such  differences  or 
to  meet  such  emergencies. 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  10th  day  of  July,  1943. 

CALIFORNIA  PROCESSORS 
AND  GROWERS,  INC. 
By  L.  E.  NEEL, 

President, 

And  WILLIAM  E.  YEOMANS, 

Secretary. 

CALIFORNIA  STATE 
COUNCIL  OF  CANNERY 
UNIONS 
By  L.  J.  HILL, 
President, 
And  HAL  P.  ANGUS, 
Secretary. 
Witnesses : 

OMAR  HOSKINS, 

U.  S.  Commissioner  of 
Conciliation. 

GEORGE  L.  GOOGE, 
Special  Representative  of  American  Federation  of 
Labor. 

J.  PAUL  ST.  SURE, 

Attorney  for  California  Processors  and   Growers, 
Inc. 
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This  is  to  certify  that  A.  F.  of  L.  Cannery  Work- 
ers Union,  No ,  County,  California, 

hereby  represents  that  a  majority  of  the  employees 
in  Plant  of  located   at   ,   are 

members  of  said  union  and  individually  for  them- 
selves and  as  a  unit  have  designated  said  union  as 
their  representative  for  collective  bargaining. 

The  said  union  hereby  adopts  that  certain  agree- 
ment made  and  entered  into  on  the  10th  day  of  July, 
1943  by  and  between  California  Processors  and 
Growers,  Inc.,  for  and  on  behalf  of  certain  canning 
companies  and  The  American  Federation  of  Labor, 
and  California  State  Council  of  Cannery  Unions  for 
and  on  behalf  of  certain  cannery  workers'  unions, 
and  promises  to  be  bound  thereby. 

By  authority  of  the  Union. 

CANNERY  WORKERS 

UNION, COUNTY 

NO 

By  

By 


President. 
Secretary. 


Dated: ,  1943 
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This  is  to  certify  that  upon  the  representation  of 

Cannery  Workers  Union, County,  No , 

that  a  majority  of  the  employees  in Plant  of 

located  at are  members  of  said  union 

and  have  designated  said  union  as  their  representa- 
tive for  collective  bargaining,  the  undersigned 
hereby  adopts  that  certain  agreement  made  and  en- 
tered into  as  of  the  10th  day  of  July,  1943  by  and 
between  California  Processors  and  Growers,  Inc., 
for  and  on  behalf  of  certain  canning  companies  and 
The  American  Federation  of  Labor  and  California 
State  Council  of  Cannery  Unions  for  and  on  be- 
half of  certain  cannery  workers'  unions,  and  prom- 
ises to  be  bound  thereby. 


By  

Authorized  Officer. 


Dated: ,1943. 
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[Endorsed]:  No.  11693.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Labor  Relations  Board,  Petitioner,  vs.  C.  W.  Hume 
Company  and  California  Processors  &  Growers, 
Inc.,  Respondents.  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  A.F.L.  and  California  State  Council  of 
Cannery  Unions,  A.F.L. ,  Intervenors.  Transcript  of 
Record.  Upon  petition  for  enforcement  of  an  order 
of  the  National  Labor  Relations  Board. 

Filed  July  23,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


No.  11,693 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

G.  W.  Hume  Company, 

Respondenty 
and 

International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  A.F.L., 
and  California  State  Council  of 
Cannery  Unions,  A.F.L., 

Intervenors. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board. 

BRIEF  FOR  RESPONDENT,  Q.  W.  HUME  COMPANY. 


J.  Paul  St.  Sure, 
Edward  H.  Moore, 

Financial  Center  Building,  Oakland  12,  California, 

Attorneys  for  Respondent, 
G.  W.  Hume  Company. 


PEENATJ-W4L8H  PMNTING  CO.j  SAN  FRANOIBCO 


Subject  Index 


Page 

I.     Statement  of  jurisdiction 1 

II.     Statement  of  the  case 2 

III.  The  facts  4 

IV.  The  alleged  discriminatory  discharges 5 

V.     The  execution  of  the  memorandum  of  March  25,  1946, 

did  not  violate  Section  8(1)  of  the  Act 7 

1.  The  law  does  not  require  certification  by  the  board 

as  a  condition  precedent  to  bargaining 8 

2.  The  board's  direction  to  bargain  with  several  unions 

is  contrary  to  congressional  intent 8 

3.  The  courts  have  uniformly  frowned  upon  the  "Cease 
Bargaining ' '  doctrine 13 

(a)  Consolidated  Edison  Company  v.  N.L.R.B 13 

(b)  N.L.R.B.  v.  McGough  Bakeries  Corp 16 

4.  Two  cases  decided  by  this  court  are  contrary  to  the 
board 's  decision  in  this  case 19 

(a)  N.L.R.B.  V.  Pacific  Greyhound  Lines,  Inc.,  106 

F.  (2d),  decided  September  19,  1939 19 

(b)  N.L.R.B.  V.  Bercut-Richards  Packing  Co.,  CCA. 

9,  No.  9499,  decided  July  15.  1946 22 

Conclusion  24 


Table  of  Authorities  Cited 

Cases  Pages 

Consolidated  Edison  Company  v.  N.L.R.B.,  305  U.  S.  197, 
83  L.  ed.  126 13,  22 

Lyons  v.  Perrin  &  Gaff  Manufacturing  Co.,  125  U.  S.  698. 
31  L.  ed.  839  24 

Matter  of  Electro  Metallurgical  Company,  72  N.L.R.B.  1396        8 
Matter  of  Midwest  Piping  &  Supply  Co.,  Inc.,  63  N.L.R.B. 
163 7 

Napa  Valley  Electric  Company  v.  Railroad  Commission,  251 

U.  S.  366,  64  L.  ed.  310 24 

N.L.R.B.  V.  Flotill  Products,  Inc.,  Number  11,449 8, 18 

N.L.R.B.  V.  McGough  Bakeries  Corp.,  153  F.  (2d)  420.  .  .16, 18, 19 

Statutes 

Labor  Management  Relations  Act  of  1947  (Pub.  L.  No.  101, 
80th  Cong.,  1st  Sess.,  June  23,   1947,  29  U.S.C.A.   Sec. 

141  et  seq.  (1947  Supp.) ) 2 

Section  8(1)   4,  7 

Section  9  (a)  9 

Section  10  (e)   1 

Rules 

Federal  Rules  of  Civil  Procedure,  Rule  41  (b) 24 

Miscellaneous 

House  of  Representatives  Report  No.  1147,  74th  Congress, 
1st  Session,  pages  20-21 9 

Senate  Report  No.  573.  74th  Congress,  1st  Session 9 


No.  11,693 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


> 


National  Labor  Relations  Board, 

Petitioner^ 
vs. 

(j.  W.  Hume  Company, 

Respondent, 
and 

International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  A.F.L., 
and  California  State  Council  of 
Cannery  Unions,  A.F.L., 

Intervenors. 


On  Petition  for  Enforcement  of  an  Order  of  the 
National  Labor  Relations  Board. 

BRIEF  FOR  RESPONDENT,  G.  W.  HUME  COMPANY. 


I.     STATEMENT   OF  JURISDICTION. 

Petitioner  National  Labor  Relations  Board  has  in- 
voked the  jurisdiction  of  this  Court  under  Section 
10  (e)  of  the  National  Labor  Relations  Act  (49  Stat. 
449,  29  U.S.C.  160  (e)),  hereinafter  called  the  Act. 


Since  the  Board  issued  its  Order  on  October  31,  1946, 
the  Act  has  been  amended  by  the  Labor  Management 
Relations  Act  of  1947.  (Pub.  L.  No.  101,  80th  Cong., 
1st  Sess.,  June  23,  1947,  29  U.S.C.  A.  Sec.  141  et  seq. 
(1947  Supp.).) 


II.     STATEMENT  OF  THE  CASE. 

Two  issues  are  involved  in  this  proceeding. 

For  a  nimiber  of  years  respondent  had  been  a  mem- 
ber of  California  Processors  &  Growers,  Inc.  (for 
convenience  referred  to  hereinafter  as  the  CP&G), 
an  agency  which  served  as  the  collective  bargaining- 
representative  for  respondent  and  a  number  of  other 
canners  operating  in  California's  central  valleys  and 
the  San  Francisco  Bay  area.  The  collective  bargain- 
ing contract  negotiated  in  1941  between  the  CP&G 
and  certain  organizations  affiliated  with  the  American 
Federation  of  Labor  was  commonly  known  as  the 
''green  book"  contract.  This  was  the  agreement 
which,  with  amendments,  was  in  effect  at  respondent's 
plant  at  Turlock,  California,  throughout  the  year 
1945  when  some  of  the  incidents  now  })efore  this  (^urt 
occurred. 

Operations  under  the  ''green  book"  contract  were 
harmonious  throughout  the  canning  industry  for  a 
long  period  of  time,  until  an  unhappy  jurisdictional 
conflict  developed  in  1945  in  which  the  representation 
of  the  industiy's  50,000  or  more  cannery  workers 
became  the  stake.    The  conflict  first  appeared  about 


May,  1945,  when  a  number  of  independent  local  or- 
ganizations were  established  which  sought  to  succeed 
to  the  existing  AFL  groui^s.  Within  a  couple  of 
months  these  independents  virtually  disappeared; 
their  place,  however,  was  taken  by  Food,  Tobacco, 
Agricultural  (fc  Allied  Workers  Union  (hereinafter 
referred  to  as  FTA)  a  union  affiliated  with  the  CIO. 
Petitions  for  certification  of  I'epresentatives  were  filed 
with  the  Board,  and  during  the  fall  of  1945  the  juris- 
dictional conflict  approached  a  climax.  At  respond- 
ent's plant  the  petition  for  cei'tification  of  representa- 
tives was  filed  by  FTA  duiing  the  summer,  and  early 
in  October  the  Board  directed  that  an  election  be  held 
throughout  the  industry-wide  bargaining  unit.  The 
election  of  October,  1945,  was  subsequently  determined 
by  the  Board  to  have  been  improperly  conducted,  due 
to  the  lack  of  adequate  safeguards  on  the  Board's 
part  to  insure  a  fair  election,  and  the  results  were  set 
aside  as  inconclusive  on  February  15,  1946.  During 
the  interval  between  the  holding  of  the  election  and 
its  formal  invalidation  by  the  Board  the  respondent, 
in  response  to  a  demand  from  the  AFL  union,  dis- 
missed 29  employees  because  they  had  been  suspended 
from  the  AFT^  for  non-payment  of  dues.  The  first 
question  presented  by  this  ])i*oceeding  relates  to  the 
consequences  flowing  from  these  dismissals;  if  they 
were  made  pursuant  to  an  obligation  of  respondent 
under  the  ''green  book"  contract,  they  do  not  consti- 
tute a  violation  of  Section  8  (8)  of  the  Act  and  the 
order  of  the  Board  directing  an  award  of  back  pay 
is  without  legal  support. 


On  March  25,  1946,  after  the  Board  had  set  aside 
the  results  of  its  first  election,  respondent  executed 
a  brief  memorandum  with  the  AFL  which  specifically 
required  that  all  present  employees  should  become 
members  of  the  union  within  ten  days,  and  thereafter 
remain  members  in  ,i>()od  standing,  and  that  new^  em- 
ployees should  similarly  afftliate  within  ten  days  of 
the  commencement  of  their  employment,  and  remain 
members,  as  a  condition  of  continued  employment. 
The  Board  contends  that  the  execution  of  this  memo- 
randum violated  the  i)rovisions  of  Section  8  (1)  of 
the  Act,  solely  because  of  the  fact  that  the  Board  had 
not  made  a  final  disposition  of  the  proceeding  for 
certification  of  representatives.  The  validity  of  the 
March,  1946,  memorandum  under  these  circumstances, 
then,  constitutes  the  second  issue  here  before  the 
Court. 


III.     THE  FACTS. 

The  Board  has  set  forth  a  rather  full  statement  of 
the  facts  upon  which  the  Trial  Examiner  based  his 
Intermediate  Report.  To  be  sure,  if  we  were  ana- 
lyzing the  record  for  the  purpose  of  making  the  initial 
resolution  of  conflicts,  our  summary  would  be  materi- 
ally different.  However,  that  stage  of  the  proceeding 
has  been  conchided,  and  the  points  of  difference,  in 
the  main,  which  we  could  now  make  w^ould  not  be  of 
sufficient  materiality  to  att'ect  the  ultimate  I'csult.  We 
shall  therefore  make  no  amplification  of  the  record 
beyond  the  factual  summary  stated  by  the  Board. 


IV.     THE  ALLEGED   DISCRIMINATORY  DISCHARGES. 

As  we  have  already  noted,  and  as  the  Board  states 
in  its  Brief,  the  issue  \\4th  respect  to  the  discharge  of 
29  employees  designated  in  the  Board  order  is  whether 
these  discharges  were  an  obligation  of  respondent 
under  the  ''green  book"  contract/ 

The  position  of  the  respondent,  and  of  the  CP&G, 
during  1945  was  that  the  "green  book"  contract  made 
union  membership  a  condition  of  employment  only 
as  to  new  employees.  This  view  was  stated  publicly 
to  respondent's  employees  by  F.  S.  Clough,  a  repre- 
sentative of  CP&G,  in  August,  1945.  (R.  235.)  The 
same  view  has  also  been  taken  by  coimsel  for  respond- 
ent and  CP&G  in  oral  argument  to  the  Board  and 
elsewhere,  as  pointed  out  by  the  Board  at  pages  29-30 
of  its  Brief.  The  AFIi,  however,  has  at  all  times 
vigorously  asserted  to  the  contrary.  Until  the  juris- 
dictional conflict  developed  in  1945  there  was  no  rea- 
son for  the  conflicting  legal  interpretations  to  be  re- 
solved, for  res]>ondent'8  ])lant  operated  as  a  de  facto 
closed  shop.  (R.  472-74.)  When  it  became  material 
for  the  AFli  to  insist  upon  the  application  of  its  inter- 
pretation of  the  contract  it  presented  its  demand  to 
respondent,  and  on  November  20  and  21,  1945,  i*e- 
spondent  acceded  by  dismissing  the  employees  who 
had  lost  their  good  standing  with  the  union.  The  issue 
therel)y  became  moot.  When  respondent  reverted  to 
its  original  position  in  the  spring  of  1946  and  offered 
to  take  back  the  delinquent  employees  the  AFL  re- 


^Section  3  of  the  "g-reen  book"  contract  is  the  principal  con- 
tractual provision  involved  in  this  issue.  For  the  convenience  of 
the  Court  it  is  set  forth  in  full  in  the  Appendix  attached  hereto. 
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newed  its  earlier  stand,  and  invoked  the  grievance 
procedure  established  by  the  ''green  book"  contract. 
The  failure  of  the  union  to  secure  the  re-adoption  of 
its  views  by  respondent  resulted  from  a  break-down 
in  the  grievance  procedure,  rather  than  from  a  with- 
drawal of  the  union's  demands.  We  point  out  these 
facts  not  to  imply  that  respondent  has  changed  its 
position  with  respect  to  its  interpretation  of  the  legal 
obligations  arising  under  the  union  security  sections 
of  the  contract,  but  to  show  that  the  issue  is  purely 
one  of  legal  construction  of  the  "green  book"  rather 
than  one  of  fact  in  determining  the  existence  of  an 
extra-contractual  condition  of  emplojment. 

The  Board  has  advanced  an  extended  argument  in 
support  of  the  view  that  the  ''green  book"  contract 
did  not  require  seniority  employees  to  maintain  good 
standing  with  the  AFL  as  a  condition  of  employment. 
If  the  Board's  view  pi'evails  the  discharges  were  in 
violation  of  Section  8(3)  of  the  Act. 

The  AFL,  on  the  other  hand,  argues  with  equal 
vigor  that  all  employees — new  and  seniority — were 
obligated  to  maintain  good  standing  with  the  union 
as  a  condition  of  their  continued  employment.  The 
AFL  points  out  that  in  the  usual  open  shop  contract 
a  strike  or  work  stoppage  by  the  union  to  compel 
unionization  is  a  break  of  the  agreement.  It  is  only 
in  those  cases  where  the  employer  is  obligated  by  his 
contract  to  retain  only  union  employees  that  the  union 
has  a  right  to  exercise  economic  action  to  secure  dis- 
missal of  non-union  personnel.  T'here  are  two  ways 
in  which  this  objective  can  be  accomplished:  one,  by 


the  employer's  assumption  of  the  obhgation  to  refuse 
employment  to  non-union  people;  the  other,  by  the 
miion's  reservation  of  the  right  to  refuse  to  work  at 
a  job  with  non-union  employees.  By  either  method 
the  result  would  seem  to  be  the  same:  the  employer 
hires  only  persons  in  good  standing  with  the  union, 
or  he  risks  a  work  stoppage  by  the  union  to  secure 
dismissal  of  non-union  personnel. 

The  two  interpretations  of  the  ''green  book"  are 
fully  explored  by  the  Board,  on  the  one  hand,  and 
by  the  AFL,  on  the  other,  and  we  will  not  add  to  the 
discussion  in  this  Brief. 


V.     THE  EXECUTION  OF  THE  MEMORANDUM  OF  MARCH  25, 
1946,  DID  NOT  VIOLATE  SECTION  8  (1)  OF  THE  ACT. 

The  Board  found  that  the  execution  of  the  closed- 
shop  memorandum  on  March  25,  1946,  constituted  a 
violation  of  Section  8  (1)  on  the  part  of  respondent. 
It  directs  respondent  to  cease  recognizing  the  AFL 
as  exclusive  bargaining  representative  mitil  the  AFL 
is  certified  by  the  Board,  and  orders  respondent  to 
cease  discrimination  against  employees  because  of 
membership  in  any  other  union,  thus  requiring  re- 
spondent to  treat  with  all  miions  claiming  to  speak 
for  any  of  the  employees. 

The  Board's  order  on  this  issue,  and  similarly  in 
numerous  other  cannery  cases,  rests  upon  an  exten- 
sion of  a  doctrine  enunciated  in  its  decision  in  Matter 
of  Midwest  Piping  (^'  Supply  Co.,  Inc.,  63  NLRB  laS. 
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Much  of  what  we  would  argue  is  already  before  the 
Court  in  the  Brief  for  Respondent  filed  in  NLRB  v. 
Flotill  Products,  Inc.,  ruimber  11,449  in  this  Court." 

1.  The  Law  Does  Not  Require  Certification  by  the  Board  as  a 
Condition  Precedent  to  Bargaining. 

The  normal  collective  bargaining  relationship  is 
initiated  without  tlie  formality  of  a  Board  hearing 
aTid  certification.  In  the  usual  case  a  union  makes  a 
showing  to  the  employer  sufficient  to  convince  the 
em23loyer  that  it  has  authority  to  speak  for  the  em- 
ployees, and  from  that  ])oint  forward  the  bargaining 
relationship  proceeds.  If  the  union  were  required  to  go 
through  a  representation  proceeding  and  an  election 
before  it  could  bargain  with  the  employer  the  Board 
would  be  swamped  with  representation  cases.  No  such 
folly  was  intended  by  the  Act. 

The  Board  itself  recognizes  that  a  contract  with  a 
union  lacking  a  certification  is  perfectly  valid  if  the 
union  represented  a  majority  at  the  time  the  contract 
was  made.  In  fact,  the  Board  will  even  presume  that 
the  union  represented  a  majority,  and  will  reject 
proof  to  the  contrary.  Matter  of  Electro  Metallurgical 
Company,  72  N.L.R.B.  1396. 

2.  The  Board's  Direction  to  Bargain  with  Several  Unions  is 
Contrary  to  Congressional  Intent. 

The  policy  of  the  Act  is  to  encourage  bargaining 
with  representatives  of  a  majority  of  the  employees 
within  a  unit.    Of  necessity  this  policy  precludes  a 


^Eespondent  is  serving  copies  of  the  Flotill  brief  upon  the  par- 
ties to  this  proceeding  at  the  time  this  Brief  is  served. 


bargaining  with  two  nnions.  The  impossibility  of  a 
dual  bargaining  relationship  was  in  the  minds  of  the 
Congress  at  the  time  the  Act  was  adopted,  and  the 
intent  to  outlaw  it  is  plain.  In  discussing  the  majority 
rule  features  of  Section  9  (a)  of  the  Act  the  Report 
of  the  Senate  Committee  on  Education  and  Labor 
(Senate  Rejoort  No.  573,  74th  Congress,  1st  session) 
says,  at  page  13 : 

"The  object  of  collective  bargaining  is  the  mak- 
ing of  agreements  that  will  stabilize  business 
conditions  and  fix  fair  standards  of  working  con- 
ditions. Since  it  is  well  nigh  universally  recog- 
nized that  it  is  practically  impossible  to  apply 
two  or  more  sets  of  agreements  to  one  miit  of 
workers  at  the  same  time,  or  to  apply  the  terms 
of  one  agreement  to  only  a  portion  of  the  workers 
in  a  single  unit,  the  making  of  agreements  is  im- 
practicable in  the  absence  of  majority  rule.  And 
by  long  experience,  majority  rule  has  been  dis- 
covered best  for  employers  as  well  as  employees. 
Workers  have  found  it  impossible  to  approach 
their  employers  in  a  fiiendly  spirit  if  they  re- 
mained divided  among  themselves.  Employers 
likewise,  where  majority  rule  has  been  given  a 
trial  of  reasonable  duration,  have  found  it  more 
conducive  to  harmonious  labor  relations  to  nego- 
tiate with  representatives  chosen  by  the  majority 
than  with  numerous  warring  factions." 

Again  the  House  Committee  on  La])or  (House  of 
Representatives,  Report  No.  1147,  74th  Congress,  1st 
session,  at  pages  20-21)  makes  the  following  observa- 
tions on  the  principle  of  majority  rule: 
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''The  misleading-  propaganda  directed  against 
this  principle  has  been  incredible.  The  underly- 
ing purposes  of  the  majority  rule  principle  are 
simple  and  just.  As  has  frequently  been  stated, 
collective  bargaining  is  not  an  end  in  itself ;  it  is 
a  means  to  an  end,  and  that  end  is  the  making 
of  collective  agreements  stabilizing  employment 
relations  for  a  ))eviod  of  time,  with  results  ad- 
vantageous both  to  the  worker  and  the  employer. 
There  cannot  be  tw(^  or  more  basic  agreements 
apijlicable  to  workers  in  a  given  unit;  this  is  vir- 
tually conceded  on  all  sides.  If  the  employer 
should  fail  to  give  ecjually  advantageous  terms  to 
nonmembers  of  the  labor  organization  negotiating 
the  agreement,  there  would  immediately  result  a 
marked  increase  in  the  membership  of  that  labor 
organization.  On  the  other  hand,  if  better  terms 
were  given  nonmembers,  this  would  give  rise  to 
bitterness  and  strife,  and  a  wholly  unworkable 
arrangement  whereby  men  performing  compara- 
ble duties  were  paid  according  to  different  scales 
of  wages  and  hours.  Clearly  then,  there  must 
be  one  basic  scale,  and  it  must  apply  to  all. 

"It  would  be  undesirable  if  this  basic  scale 
should  result  from  negotiation  between  the  em- 
ployer and  unorganized  individuals  or  a  minority 
group,  for  the  agreement  probably  would  not 
command  the  assent  of  the  majority  and  hence 
would  not  have  the  stability  which  is  one  of  the 
chief  advantages  of  collective  bargaining.  If, 
however,  the  company  should  undertake  to  deal 
with  each  group  separately,  there  would  result 
the  conditions  pointed  out  by  the  present  Na- 
tional Labor  Relations  Board  in  its  decision  in 
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the  Matter  of  Hoiide  Engineering  Corporation  (1 

N.L.R.B.  35  (Aug.  30,  1934))  : 

''  'It  seems  clear  that  the  company's  policy  of 
dealing  first  with  one  group  and  then  with  the 
other  resulted,  whether  intentionally  or  not,  in 
defeating  the  object  of  the  statute.  In  the  first 
place,  the  company's  policy  inevitably  produced 
a  certain  amount  of  rivalry,  suspicion,  and  fric- 
tion between  the  leaders  of  the  committees.  *  *  * 
Secondly,  the  company's  policy,  by  enabling  it 
to  favor  one  organization  at  the  expense  of  the 
other,  and  thus  to  check  at  will  the  growth  of 
either  organization,  was  calculated  to  confuse 
the  employees,  to  make  them  micertain  which 
organization  they  should  from  time  to  time  ad- 
here to,  and  to  maintain  a  permanent  and  arti- 
ficial division  in  the  ranks.' 

"Speaking  of  the  company's  suggested  alterna- 
tive that  it  deal  with  a  composite  committee  made 
up  of  representatives  of  the  two  major  conflicting 
groui)s,  supplemented  by  other  individual  em- 
ployees, the  Board  pointed  out: 

''  'This  vision  of  an  employer  dealing  with 
a  divided  committee  and  calling  in  individual 
employees  to  assist  the  company  in  arriving 
at  a  decision  is  certainly  far  from  what  section 
7  (a)  must  have  contemplated  in  guaranteeing 
the  right  of  collective  bargaining.  But  whether 
or  not  the  worl^ers'  representation  hy  a  com- 
posite committee  would  weaken  their  voice  and 
confuse  their  counsels  in  negotiating  with  the 
employer,  in  the  end  whatever  collective  agree- 
ment might  be  reached  would  have  to  be  satis- 
factory to  the  majority  within  the  committee. 
Hence  the  majority  representatives  would  still 
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control,  and  tlie  only  difference  between  this 
and  the  traditional  method  of  bargaining  with 
the  majority  alone  would  be  that  the  sugges- 
tions of  the  minority  would  be  advanced  in  the 
presence  of  the  majority.  The  employer  would 
ordinarily  gain  nothing  from  this  arrangement 
if  the  two  groups  were  united,  and  if  they  were 
not  united  he  would  gain  only  what  he  has  no 
right  to  ask  for,  Tiamely,  dissension  and  ri- 
valry. *  *  *'  " 

The  Act  itself  is  plainly  lacking  in  any  declaration, 
either  express  or  im2:)lied,  that  an  employer  should 
terminate  an  established  exclusive  recognition  during 
pendency  of  a  representation  issue.  And  the  Congress 
did  not  want  the  Board  to  attempt  to  write  into  the 
Act  what  Congress  had  omitted.  The  Senate  Commit- 
tee said : 

''Sections  7  and  8.  Rights  of  employees — Un- 
fair Labor  Practices. 

"These  sections  are  designed  to  establish  and 
protect  the  basic  rights  incidental  to  the  practice 
of  collective  bargaining.  At  this  juncture  the 
committee  wishes  to  emphasize  two  points.  In  the 
first  place,  the  unfair  labor  practices  vnider  the 
purview  of  this  bill  are  strictly  limited  to  those 
enumerated  in  section  8.  This  is  made  clear  by 
paragraph  8  of  section  2,  which  provides  that 
'The  term  ''unfair  labor  practice"  means  any 
unfair  labor  practice  listed  in  Section  8',  and  by 
Section  10  (a)  empowering  the  Board  to  prevent 
any  unfair  labor  practice  'listed  in  Section  8.' 
Unlike  the  Federal  Trade  Commission  Act,  which 
deals   somewhat  analogously    with   unfair  trade 
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practices,  this  bill  is  specific  in  its  terms.  Neither 
the  National  Lahor  Belations  Board  nor  the 
Courts  are  given  any  blanket  authority  to  pro- 
hibit whatever  labor  practices  that  in  their  judg- 
ment are  deemed  to  be  unfair.  Secondly,  as  will 
be  shown  dii'ectly,  the  inifair  labor  practices  listed 
in  this  bill  are  supported  by  a  wealth  of  prece- 
dent in  prior  Federal  Tjaw."  (Report  of  Senate 
Committee  on  Edncation  and  Labor,  snpra,  pp. 
8-9.  Italics  added.) 

3.     The  Courts  Have  Uniformly  Frowned  Upon  the  "Cease  Bar- 
gaining"" Doctrine. 

(a)     Consolidated  Edison  Company  v.  N.L.R.B. 

The  United  States  Snpreme  Court  has  passed  upon 
an  almost  identical  situation  in  Consolidated  Edison 
Company  v.  N.  L.  li.  B.,  805  U.  S.  197,  83  L.  ed.  126. 

On  May  5,  1937,  a  CIO  imion  filed  a  charge  with 
the  Board  alleging  that  Consolidated  Edison  Com- 
pany was  A'iolating  the  Act  in  interfering  with  em- 
ployee organization,  and  in  supporting  an  AFL 
union.  Between  May  28,  1937,  and  June  16,  1937,  the 
Company  executed  its  first  collective  bargaining 
agreements  with  the  AFL  —  contracts  which  for  the 
first  time  recognized  the  AFL  as  the  representative 
of  its  members,  established  wages  and  working  con- 
ditions, and  contained  no-strike  provisions.  The  pro- 
ceeding initiated  by  the  CIO  was  })ending  before  the 
Board  at  the  time  these  agreements  were  negotiated. 
Following  a  hearing  to  which  the  AFL  was  not  made 
a  party  the  Board  issued  an  order  which,  among  other 
provisions,  found  that  the  Company  had  not  domi- 
nated or  interfered  with  any  la1)or  organization,  and 
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directed  that  the  Company  cease  giving  effect  to  its 
AFL  contracts.  The  AFL  union  rei)resented  about 
80  per  cent  of  the  employees  eligible  for  membership 
in  it.  The  Board  sought  to  justify  its  order  setting 
aside  the  AFL  contracts  on  the  ground  that  it  would 
effectuate  the  policies  of  the  Act,  under  Section  10 
(c).  On  this  issue  the  Court  made  this  statement 
which  is  most  significant  here: 

"Further,  the  Act  gives  no  express  authority 
to  the  Board  to  invalidate  contracts  with  inde- 
pendent labor  organizations.  That  authority,  if 
it  exists,  must  rest  upon  the  provisions  of  §  10 
(c).  That  section  authorizes  the  Board,  when 
it  has  found  the  employer  guilty  of  imfair  labor 
practices,  to  require  him  to  desist  from  such 
practices  'and  to  take  such  affirmative  action, 
including  reinstatement  of  employees  with  or 
without  back  pay,  as  will  effectuate  the  policies 
of  this  Act.'  We  think  that  this  authority  to 
order  affirmative  action  does  not  go  so  far  as  to 
confer  a  punitive  Jurisdiction  enabling  the  Board 
to  inflict  upon  the  employer  any  penalty  it  may 
choose  because  he  is  engaged  in  unfair  labor 
practices,  even  though  the  Board  be  of  the  opinion 
that  the  policies  of  the  Act  might  be  effectuated 
by  such  an  order."  (305  U.S.  at  pp.  235-36;  83 
L.  ed.  143.) 

The  Court  goes  on  to  indicate  that  a  majority  once 
established  and  recognized  by  the  employer  retains 
its  standing  until  another  agency  supplants  it  in  the 
manner  set  out  in  the  Act. 

"The  Board  by  its  order  did  not  direct  an  elec- 
tion to  ascertain  who  should  represent  the  em- 
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ployees  for  collective  bargaining.  Section  9  (c). 
Upon  this  record,  there  is  nothing  to  show  that 
the  employees'  selection  as  indicated  by  the 
Brotherhood  contracts  has  been  superseded  by 
any  other  selection  by  a  majority  of  employees 
of  the  companies  so  as  to  create  an  exclusive 
agency  for  bargaining  under  the  statute,  and  in 
the  absence  of  such  an  exclusive  agency  the  em- 
ployees represented  by  the  Brotherhood,  even  if 
they  were  a  minority,  clearly  had  the  right  to 
make  their  own  choice.  Moreover,  the  funda- 
mental i)urpose  of  the  Act  is  to  protect  interstate 
and  foreign  commerce  from  interruptions  and 
obstructions  caused  by  industrial  strife.  This 
purpose  appears  to  be  served  by  these  contracts 
in  an  important  degree.  Representing  such  a 
large  percentage  of  the  employees  of  the  com- 
panies, and  precluding  strikes  and  providing  for 
the  arbitration  of  disputes,  these  agreements  are 
highly  protective  to  interstate  and  foreign  com- 
merce. They  contain  no  terms  which  can  be  said 
to  'affect  commerce'  in  the  sense  of  the  Act  so 
as  to  justify  their  abrogation  by  the  Board.  The 
disruption  of  these  contracts,  even  pending  pro- 
ceedings to  ascertain  by  an  election  the  wishes  of 
the  majority  of  employees,  would  remove  that 
salutary  protection  during  the  intervening  period. 

"We  conclude  that  the  Board  was  without 
authority  to  require  the  petitioning  companies 
to  desist  from  giving  effect  to  the  Brotherhood 
contracts,  as  provided  in  subdivision  (f )  of  para- 
graph one  of  the  Board's  order. 

"Subdivision  (g)  of  that  paragraph,  requiring 
the  companies  to  cease  recognizing  the  Brother- 
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hood  'as  the  exchisive  representative  of  their  em- 
ployees' stand  on  a  different  footing.  The  con- 
tracts do  not  claim  for  the  Brotherhood  exclusive 
representation  of  the  companies'  employees  but 
only  representation  of  those  who  are  its  mem- 
bers, and  the  continued  operation  of  the  contracts 
is  necessarily  subject  to  the  provision  of  the  law 
by  which  representatives  of  the  employees  for 
the  purpose  of  collective  bargaining  can  be  ascer- 
tained in  case  any  question  of  'representation' 
should  arise.  Section  9.  We  construe  su])division 
(g)  as  having  no  more  effect  than  to  provide  that 
there  shall  be  no  interference  with  an  exclusive 
bargaining  agency  if  one  other  than  the  Brother- 
hood should  be  established  in  accordance  with  the 
provisions  of  the  Act.  So  construed,  that  sub- 
division merely  applies  existing  law."  (305  U.S. 
237,  238-39;  83  L.  ed.  144,  145  (Italics  added.).) 

The  logic  of  the  Supreme  Court's  decision  is  directly 
applicable  here. 

(b)     N.L.R.B.  V.  McGough  Bakeries  Corp. 

N.L.R.B.  V.  McGough  Bakeries  Corp.,  153  F.  (2d) 
420,  involved  a  contest  between  a  CIO  imion  and  an 
independent  union.  In  1942,  at  a  time  when  the  CIO 
was  the  only  labor  organization  contesting  for  the 
right  to  represent  employees,  a  strike  had  been  called 
and  to  induce  resumption  of  work  the  employer  agreed 
to  a  closed-shop  contract,  with  the  CIO.  Both  the 
Board  and  the  Circuit  Court  of  Appeals  determined 
that  the  closed-shop  contract  was  invalid  because  the 
CIO  was  not  shown  to  be  the  representative  of  a  ma- 
jority of  the  employees  at  \he  time  it  was  made.  Dur- 
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ing  this  period  the  Board  declined  to  investigate  the 
question  of  representation  because  only  one  union 
claimed  ]3argaining  rights. 

The  closed-shop  agi'eement  with  the  CIO  was  re- 
newed on  May  10,  1942,  for  a  three  year  period.  In 
February,  1943,  some  of  the  enii:>loyees  established 
an  independent  union  and  asked  for  bargaining  privi- 
leges, claiming  to  represent  a  majority.  The  Com- 
pany refused  to  negotiate  with  the  Independent  be- 
cause of  the  outstanding  closed-shop  contract,  and 
suggested  that  the  Independent  file  a  representation 
petition  with  the  Board.  Such  a  petition  was  filed 
by  the  Independent  on  March  5,  1943,  but  the  CIO 
filed  a  charge  that  the  Independent  was  company- 
dominated.  The  Board  did  not  act  on  either  petition. 
On  May  15,  1943,  after  expiration  of  the  CIO  con- 
tract, the  Independent  and  the  Companj^  commenced 
bargaining  with  the  result  that  a  closed-shop  contract 
was  signed  with  the  Independent  for  the  first  time. 
Discharges  made  pursuant  to  the  Independent's 
closed-shop  contract  served  as  the  basis  of  a  complaint 
issued  by  the  Board. 

The  Board  found  that  the  Independent  was  com- 
pany-dominated, made  no  finding  as  to  whether  the 
Independent  represented  a  majority  at  the  time  its 
contract  was  signed  in  May,  1943,  and  applied  the 
Midwest  Piping  doctrine,  saying: 

''However,  on  May  15,  1943,  shortly  after  the 
expiration  of  the  (CIO)  Union's  closed-shop  con- 
tract, nofivUliHtandiHg  the  pendency  of  the  afore- 
mentioned rcpreseutation  pctiiion  and  unfair  la- 
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bor  practice  charge,  the  respondent,  hastily  and 
without  requiring  proof  of  the  Independent's  al- 
leged majority  status,  entered  into  an  illegal 
closed-shop  contract  with  the  Independent,  as 
found  in  the  Intermediate  Report."  (Italics 
added.) 

58  N.L.E.B.,  848,  851. 

The  Circuit  Court  held  that  as  a  matter  of  law  the 
record  demonstrated  that  the  Independent  represented 
a  majority  of  the  employees  at  the  time  of  its  closed- 
shop  contract  in  May,  1943,  and  that  the  record  failed 
to  show  it  to  be  company-dominated,  stating: 

"The  trial  examiner  next  brings  forward  the 
fact  that  the  Independent  was  contracted  with. 
It  had  a  right  to  he,  since  it  was  in  fact  the  ma- 
jority representative.'' 
153  F.  (2d)  at  424. 

The  Board,  at  pages  19-20  of  its  Brief  in  the  Flotill 
case  (footnote  9),  has  anticipated  our  reference  to  the 
McGough  case  with  the  declaration  that  it  "simply 
did  not  involve  an  adjudication  of  the  validity  of  the 
doctrine  of  the  instant  case".  On  the  contrary,  the 
Board  invoked  the  Midwest  Piping  doctrine,  but  the 
Court,  although  not  making  direct  reference  to  it, 
upheld  the  questioned  contract  because  it  was  made 
with  a  union  entitled  to  speak  for  all  the  employees. 
Significantly,  too,  in  the  McGough  case  the  action 
which  the  Board  questioned  and  which  occurred  diu'- 
ing  the  pendency  of  the  representation  issue  consisted 
of  an  exclusive  recognition  ]\v  the  employer  and  a 
closed-shop  contract.    With  but  a  single  act  the  em- 
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ployer  gave  the  Independent  virtually  all  that  could 
be  given  to  it. 

The  Board  would  have  this  Court  ignore  the  pend- 
ency of  the  representation  issue  as  a  factor  in  the 
McGough  case  because  ''*  *  *  the  Board  did  not  there- 
after act  ui)on  the  petition  because  preliminary  in- 
vestigation indicated  to  it  tliat  the  contracting  union 
was  illegally  dominated.  The  unprocessed  petition 
was  regarded  as  having  lapsed  at  the  time  the  contract 
was  entered  into."  Careful  reading  of  the  Trial  Ex- 
aminer's Intermediate  Report,  the  Board's  Decision 
and  Order  (58  N.L.R.B.  848),  and  the  Circuit  Court's 
opinion  fails  to  show  any  basis  whatsoever  for  these 
statements  by  the  Board's  counsel  in  its  briefs. 

4.     Two   Cases   Decided   by   this   Court   are   Contrary   to   the 
Board's  Decision  in  this  Case. 

On  at  least  two  occasions  this  Court  has  declined 

to  approve  the  "well  established  principle"  invoked 

by  the  Board. 

(a)  N.L.R.B.  V.   Pacific   Greyhound  Lines,   Inc.,   106   F.    (2d),   decided 
September  19,  1939. 

In  December,  1986,  the  Board  had  issued  an  order 
directing  Pacific  Greyhound  to  cease  discouraging 
membership  in  the  Brotherhood  of  Enginemen  or  any 
other  labor  organization,  from  encouraging  membei'- 
ship  in  the  Drivers  Association  or  any  other  labor 
organization,  and  from  otherwise  dominating  any 
labor  organization  or  interfering  with  the  rights  of 
employees  under  the  Act.  The  Board's  order  was 
thereafter  enforced  by  decree  of  this  Court. 
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Upon  entry  of  the  decree  both  the  Enginemen  and 
the  Drivers  Association  ceased  to  have  any  relations 
with  Greyhound  or  its  employees.  At  a  time  prior  to 
April  21,  1937,  a  number  of  employees  affiliated  with 
the  Amalgamated  Association  of  Street,  Electric  Rail- 
way and  Motor  Coach  Employees,  and  a  collective 
bai'gaining  agreement  was  executed  by  Amalgamated 
and  Greyhound.  On  September  7,  1937,  a  new  agree- 
ment was  signed,  to  remain  in  effect  until  December 
31,  1938.  This  provided  for  the  exclusive  recognition 
of  the  Amalgamated,  and  was  self-renewing  in  the 
absence  of  60  days'  notice  prior  to  December  31.  At 
the  same  time  it  was  agreed  that  within  30  days  after 
api)roval  of  the  arrangement  by  the  members  of 
Amalgamated  and  notice  thereof  to  Greyhound,  mem- 
})ership  in  the  union  would  be  required  as  a  condition 
of  employment.  This  arrangement  became  effective 
by  agreement  on  April  15,  1938. 

In  June,  1938,  a  new  union  entered  the  picture,  the 
Brotherhood  of  Railwa}'  Trainmen.  The  Trainmen 
and  Amalgamated  both  filed  petitions  for  certification 
with  the  Board,  and,  following  a  hearing,  the  Board 
issued  a  direction  of  election  on  October  29,  1938. 
Prior  to  the  elections  and  on  or  before  October  31, 
1938,  the  closed-shop  agreement  was  extended  for  an 
additional  year  and  was  modified  so  that  it  could  be 
terminated  by  either  Greyhound  or  the  then  bargain- 
ing agent  for  the  men.  Amalgamated,  on  60  days' 
written  notice  from  either  party  to  the  other. 

The  Board  claimed  that  this  modification  consti- 
tuted a  violation  of  this  Court's  earlier  decree,  and 
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sought  to  have  Greyhound  adjudged  in  contempt. 
Greyhound  moved  to  dismiss  the  Board's  petition 
upon  the  ground  that  it  did  not  set  forth  facts  showing 
a  violation  of  the  decree.  This  Court  granted  Grey- 
hound's motion,  and  on  the  subject  of  the  effect  of 
the  pendency  of  the  representation  question  upon  the 
modification  of  the  agreement  in  October,  1938,  had 
this  to  say: 

''We  are  imable  to  find  in  this  modification  of 
the  agreement  any  justification  for  the  Board's 
charge  that  it  constituted  a  contempt  of  our 
decree  or  any  violation  of  the  Act.  On  the  con- 
trary, it  seems  in  aid  of  the  Act's  declared  pur- 
pose of  a  speedy  disposition  of  labor  disputes. 
We  regard  the  contract,  as  modified,  then  to  be 
'binding  on  the  employees  and.  on  the  company 
and  not  affected  by  the  fact  that  undetermined 
proceedings  were  pending  before  the  Board.  Con- 
solidated Edison  v.  N.L.R.B.,  305  U.S.  197,  237." 
106  F.  (2d)  at  p.  869.    (Italics  added.) 

The  Board  asserts  that  the  Greyhound  case  did  not 
involve  the  Board's  cease  bargaining  doctrine.  A 
careful  examination  of  the  pleadings  and  briefs  in 
that  case  discloses  that  the  Greyhound  Company 
argued  that  the  law  did  not  require  it  to  cease  bar- 
gaining collectively  with  the  Amalgamated  despite  the 
pendency  of  the  representation  i)roceedings  while  the 
Board  argued  that  to  continue  to  bargain  collectively 
with  the  Amalgamated  during  the  pendency  of  the 
representation  proceedings  was  contrary  to  law,  and 
likewise  contrary  to  the  decree  of  this  Court.  This 
Court   in  dismissing  the   Board's   petition   held  ex- 
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pressly  in  the  language  quoted  above  that  it  regarded 
the  contracts  as  binding  on  the  employees  and  on  the 
company,  and  not  affected  by  the  fact  that  represen- 
tation proceedings  were  pending  before  the  Board, 
citing  the  Consolidated  case.  The  cease  bargaining 
doctrine,  therefore,  was  considered  and  explicitly  re- 
jected by  this  Court  in  the  Greyhound  case. 

(b)  N.L,R.B.  V.  Bercut-Richards  Packing  Co.,  CCA.  9,  No.  9499,  de- 
cided July  15,  1946. 

On  May  23,  1946,  the  Board  filed  with  this  Court 
in  the  above  case  its  "Petition  For  Rule  To  Show 
Cause,  To  Adjudge  In  Contempt  And  For  Other  Re- 
lief". In  sum  the  Board  requested  the  Court  to  find 
that  certain  activities  of  the  California  Processors 
and  Growers,  Inc.,  its  members  and  certain  specifically 
named  canners,  principally  the  renewal  and  enforce- 
ment of  their  contract  with  its  union  shop  provisions, 
violated  a  decree  of  the  Court  entered  on,  July  15, 
1940.  The  petition  sets  out  at  some  length  the  conduct 
alleged  to  be  a  violation  of  the  decree.  It  is  sufficient 
for  present  purposes  to  say  that  the  petition  recites 
in  detail  the  claim  of  the  Board,  which  is  the  principal 
basis  of  the  proceeding  here  before  the  Court,  that 
during  the  pendency  of  the  representation  proceeding 
the  employers  could  not  without  violating  the  law 
(and  the  decree)  renew  their  contract  with  the  AFL 
and  continue  to  make  it  effective. 

The  respondents  filed  a  lengthy  return  and  answer 
to  the  Board's  petition  which  related  at  considerable 
length  the  history  of  the  relationship  between  re- 
spondents and  the  AFL,  and  which  vigorouslv  de- 
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fended  the  continuance  of  the  bargaining  relationship 
during  the  pendency  of  the  representation  issue.  The 
AFL  was  granted  leave  to  tile  a  petition  in  interven- 
tion which  raised  the  same  issue. 

The  Board  moved  to  strike  the  respondents'  answer 
and  asked  for  a  summary  adjudication  on  the  plead- 
ings, claiming  that  the  admission  of  continued  bar- 
gaining pending  the  rex)resentation  issue  constituted 
a  minimum  showing  of  a  violation  of  the  decree. 
(Board's  Motion  to  Strike,  etc.  proceeding  No.  9499, 
pages  9-10.)  Briefs  were  filed  in  which  the  principal 
issue  discussed  was  whether  continued  recognition  of 
the  AFL  after  March  1,  1946,  while  the  representation 
question  was  unresolved,  was  a  violation  of  the  decree 
and  the  Act.  (The  parties  treated  the  decree  and  the 
Act  as  coextensive  for  the  purposes  of  that  proceed- 
ing.) 

On  July  15,  1946,  this  Court  denied,  without  opin- 
ion, the  Board's  petition  to  adjudge  the  respondents 
in  contempt.  The  Board  requested  a  clarification  on 
July  23, 1946,  upon  the  stated  ground  the  Board  could 
not  determine  whether  the  Court's  action  was  in- 
tended to  decide  the  legality  of  the  execution  of  the 
1946  contracts  and  thei'eby  bar  the  Board  fi*om  ques- 
tioning these  contracts  in  other  proceedings  then 
pending  before  the  Board.  The  request  for  clarifica- 
tion was  likewise  denied. 

Under  these  circumstances  we  take  the  dismissal  of 
the  contempt  proceeding  to  be  an  adjudication  on  the 
merits,  under  Rule  41  (b)   of  the  Federal  Rules  of 
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Civil  Procedure  which  by  rule  of  this  Court  have 

been  made  applicable. 

a*  *  *  \Ji^\q^^  the  court  in  its  order  for  dis- 
missal other^\^se  specifies,  a  dismissal  under  this 
subdivision  and  any  dismissal  not  provided  for  in 
this  rule,  other  than  a  dismissal  for  lack  of  juris- 
diction or  for  impi'oper  venue,  operates  as  an 
adjudication  upon  the  merits." 

Compare 

Napa   Valley    Electric    Company    v.    Railroad 

Commission,  251  U.  S.  366,  64  L.  ed.  310; 
Lyons  v.   Perrin   &   Gaff  Manufacturing   Co., 

125  U.  S.  698,  31  L.  ed.  839. 

By  rule  the  presumption  is  thus  conclusive  and  ir- 
rebuttable that  the  dis]>osition  of  the  contempt  case 
constituted  an  adjudication  of  the  validity  of  the  1946 
contract  between  the  AFIj  and  other  California  can- 
ners,  and  that  the  continuance  of  negotiations  while 
the  Board  attempts  to  dispose  of  a  representation 
question  does  not  violate  the  National  Labor  Relations 
Act.  Because  of  the  identity  of  the  issues  the  con- 
tempt adjudication  is  a  decision  directly  in  point 
rejecting  the  Board's  ''cease  bargaining"  doctrine. 


CONCLUSION. 

Inasmuch  as  respondent  has  already  expressed  for 
the  record,  as  well  as  concurrently  with  the  discharges 
involved  in  this  order,  the  view  that  the  "green  book" 
contract  did  not  require  dismissal  of  non-imion  senior- 
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ity  employees  we  do  not  now  propose  to  do  an  about- 
face  in  our  argument  to  the  Court.  The  proper  con- 
struction of  that  contract  is  a  question  of  law  for  the 
Court  to  resolve,  and  the  conHicting  views  are  being 
stated  by  the  Board  and  the  AFL. 

Respondent  strenuously  objects  to  that  portion  of 
the  order  which  in  effect  lequires  it  to  attempt  the 
impossible  of  bargaining  on  equal  terms  with  all 
unions  who  may  step  forward  with  a  claim  on  behalf 
of  any  of  the  employees  within  the  bargaining  unit. 
Such  an  order,  we  submit,  is  contrary  to  the  intent 
of  Congress,  conflicts  with  decisions  of  this  Court,  and 
as  a  matter  of  law  cannot  ''effectuate  the  policies  of 
the  Act." 

Dated,  Oakland,  California, 
November  10, 1948. 

Respectfully  submitted, 
J.  Paul  St.  Sure, 
Edward  H.  Moore, 
Attorneys  for  Respondent, 
G.  W.  Hume  Company. 


(Appendix  Follows.) 
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Appendix 

Section  3.  Preference  of  Employment  and  Hiring 
Practices. 

(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-union  employees  who  are 
within  tlie  Jurisdiction  of  the  local  Union  shall  not 
constitute  a  violation  of  this  agreement,  provided, 
however,  that  before  any  strike  action,  job  action  or 
other  direct  action  is  taken  on  this  account,  the  local 
Union  will  submit  the  matter  for  adjustment  as  pro- 
vided in  Section  8  hereof.  In  order  to  aid  in  the 
prompt  adjustment  of  such  matters,  the  Union  shall 
furnish  its  members  with  a  clearance  card,  dues  book 
or  other  evidence  of  paid-up  membership,  and  when 
employees  who  are  on  the  seniority  lists,  as  defined  in 
Section  9  hereof,  are  called  to  work,  the  Employer  will 
request  that  such  evidence  be  presented  by  those  who 
have  it,  and  will  keep  a  record,  which  will  be  available 
to  the  Union,  of  all  employees  who  do  not  present  such 
evidence.  Similarly  the  Union  will  from  time  to  time, 
when  such  information  is  available,  notify  the  Em- 
ployer of  the  names  of  delinquent  or  suspended  mem- 
bers, or  other  non-union  employees,  according  to 
Union  records. 

The  Employer  shall  be  the  sole  judge  of  the  quali- 
fications of  all  of  its  employees,  subject  to  appeal  as 
provided  in  Section  8  hereof,  but  in  the  selection  of 
new  employees  the  Employer  mil  give  preference  of 
employment    to    unemployed    members    of    the    local 
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union,  provided  they  have  the  necessary  qualifications 
and  are  available  when  new  employees  are  to  be  hired. 
''New  Employees",  for  the  purpose  of  this  agreement, 
are  defined  to  be  persons  who  are  not  on  the  seniority 
list  of  the  hiring  plant,  as  defined  in  Section  9  hereof, 
even  though  they  may  have  been  employed  previously 
by  said  plant.  As  a  basis  for  preferential  considera- 
tion as  new  employees  as  aforesaid,  unemployed  mem- 
bers of  the  local  union  shall  be  required  to  present 
a  clearance  card  from  the  local  union  evidencing  the 
fact  of  their  paid-up  membership.  [If  such  union 
members  are  not  availal^le  for  such  employment,  the 
Employer  may  hire  any  person  not  a  member  of  the 
Union  provided  that  such  person  will  be  required  to 
file  an  application  for  membership  in  the  local  union 
before  being  put  to  work.  Upon  filing  such  applica- 
tion he  shall  receive  from  the  Union  a  written  state- 
ment that  he  has  made  such  application,  which  state- 
ment shall  be  taken  up  by  the  Employer  and  returned 
to  the  Union  when  the  api)licant  is  put  to  work.  It 
is  further  understood  that  such  person  must  become 
a  member  of  the  local  union  within  ten  (10)  days 
after  his  employment,  and  that  the  local  union  will 
not  im reasonably  refuse  to  accept  such  person  as  a 
member.]^ 

(b)  The  following  rules  and  practices  shall  govern 
in  carrying  out  the  foregoing  provisions  of  this  Sec- 
tion relating  to  preferential  employment  and  to  hiring 
new  employees : 


^Matter  in  brackets  was  modified  by  Section  1  of  the  Supple- 
mentary Emergency  Agreement. 


Ill 


(1)  A  central  authority,  responsible  for  hir- 
ing and  firing,  shall  be  established  and  main- 
tained in  each  plant  of  the  employer  which, 
under  Section  2  hereof,  is  subject  to  the  pro- 
visions of  this  agreement.  Such  plants  shall 
be  known  as  "member  plants".  Each  member 
plant  shall  furnish  the  appropriate  local  union 
and  the  California  Processors  and  Growers, 
Inc.,  with  the  name  of  the  person  assigned  by 
such  member  plant  to  the  responsibility  of  act- 
ing as  such  central  authority. 

The  person  assigned  to  the  responsibility  of 
acting  as  such  central  authority  shall  have  full 
authority  for  hiring  and  firing  and  shall  be 
available  at  all  proper  times  to  carry  out  the 
purposes  of  this  agreement,  and  the  Employer 
agrees  that  the  person  so  assigned  shall  not 
have  conflicting  duties  which  will  interfere  with 
his  availability. 

(2)  At  the  beginning  of  the  operating  sea- 
son for  processing  ijerishable  products,  whether 
fruits  or  vegetables,  and  upon  the  resumption 
of  opei^ations  during  such  operating  season 
after  any  shut  down  lasting  two  weeks  or  more, 
the  respective  member  plants  of  the  Employer 
will  give  local  imion  office  written  notice  of 
beginning  or  resuming  operation  equivalent  in 
time  to  that  given  to  registered  workers  on 
the  seniority  list  of  such  plants,  and  at  least 
48  hours  before  such  operations  start  provided 
such  information  is  available  to  the  Employer 
in  time  to  fulfill  this  requirement.  In  case  of 
a  shut  down  of  less  than  two  weeks,  the  local 
union  office  will  be  given  the  same  length  of 
notice   of  resumption   of   work  as  that  given 


IV 


to  employees  of  the  plant  concerned.  Informa- 
tion concerning  the  probable  or  actual  termina- 
tion of  any  operating  season,  and  of  shut  downs 
for  substantial  periods  of  time  during  such 
season,  will  be  furnished  to  the  local  Union 
by  the  Employer  when  and  to  the  extent  that 
such  information  is  available.  In  the  event 
that  an  Employer  gives  notice  that  no  further 
processing  operations  are  to  be  undertaken 
after  the  completion  of  operations  on  any  par- 
ticular product  in  a  given  season,  and  em- 
ployees are  thereafter  laid  off  for  lack  of  work, 
any  such  employees  having  seniority  who  are 
subsequently  recalled  to  work  in  said  plant 
during  said  season  on  account  of  the  resump- 
tion of  processing  operations,  and  who  fail  to 
report,  shall  not  lose  their  seniority  rights  as 
provided  in  9  (h)  hereof,  but  shall  be  deemed 
to  have  a  reasonable  excuse  for  such  failure  to 
report. 

(3)  During  the  operating  season,  and  at  the 
beginning  of  each  work  shift  or  day,  the  local 
union  undertakes  to  have  available,  at  member 
plant  subject  to  this  agreement,  sufficient  quah- 
fied  members  of  the  appropriate  local  union 
to  fill  normal  vacancies.  If  such  members  are 
not  available  at  such  plants,  other  persons  may 
be  hired  as  herein  provided. 

(4)  During  any  day  or  shift,  if  there  is  an 
increase  in  volume  of  work  which  necessitates 
the  hiring  of  five  or  more  additional  employees, 
the  local  union  will  be  given  at  least  two  hours' 
notice  of  such  need,  to  enable  said  imion  to 
make  available  sufficient  qualified  local  union 
members,   before   other  persons  are  hired   as 


herein  provided.  To  aid  in  the  practical  appli- 
cation of  this  provision  and  to  avoid  unneces- 
sarv  calls  at  night,  the  local  union  will  furnish 
the  appropriate  central  hiring  authority,  in 
plants  operating  night  shifts,  mth  a  list  of 
currently  aA'ailable  local  imion  members  when- 
ever possible  to  do  so. 

The  foregoing  procedure  shall  apply  during 
the  oi^erating  season  for  processing  perishable 
products,  whether  fruits  or  vegetables,  and 
shall  likewise  apply  during  the  non-processing 
season  with  the  exception  that  during  such  por- 
tion of  the  year  the  procedure  shall  apply  to 
the  hiring  of  any  or  all  additional  employees, 
rather  than  to  "five  or  more  additional  em- 
ployees'' as  provided  during  the  processing- 
season. 

(5)  Each  local  imion  will  provide  a  prac- 
tical method  for  receiving  notices  herein  pro- 
vided, and  Employer  will  be  released  from 
obligation  under  these  rules  if  notice  is  given 
but  not  availed  of  by  the  local  imion  concerned, 
or  if  no  one  is  reasonably  available  to  receive 
notice. 

(6)  When  hiring  "new  employees"  (as  de- 
fined in  Section  3  (a)  hereof)  if  qualified  mem- 
bers of  the  appropriate  local  miion  are  not 
available,  the  Emx)loyer  will  require  applicants 
for  work  to  follow  the  procedure  described  in 
Section  3  (a)  hereof  before  being  put  to  work, 
and  will  advise  such  applicants  of  the  provi- 
sion of  this  Section  requiring  affiliation  with 
said  union  within  ten  (10)  days  after  actual 
emplo\^nent.    The  local  union  agrees  to  have 


n 


a  representative  available  for  receiving  union 
applications  at  times  designated  by  the  member 
plant  central  hiring  authority  for  employing 
new  workers,  and  the  local  union  agrees  to  as- 
sume responsibility  for  completing  the  matter 
of  subsequent  affiliation  by  such  new  workers 
as  members  of  the  Union. 


No.  1 1,693 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 


vs. 


G.  W.  Hume  Company, 


Petitioner, 


Respondent. 


International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Help- 
ers OF  America,  A.F.L.,  and  California 
State     Council     of     Cannery     Unions, 

A.F.L., 

Plaintiffs  in  Intervention, 
vs. 

National  Labor  Relations  Board, 

Defendants  in  Intervention. 


BRIEF  FOR  INTERVENORS. 


ToBRiNER  &  Lazarus, 

MaTHEW  0.  TOBRINER, 

Stanley  Neyhart, 

1035  Russ  Building.  San  Francisco  4,  California, 

Attorneys  for  Interveners. 


AUL  P,  Q'BRf^T 


Pebnatt-Walbh  Pbintixo  Co.j  San  Fbaitoiboo 


Subject  Index 

Page 
I.     Statement  of  Jurisdiction 1 

II.     Statement  of  the  Case 2 

A.  Facts  relating  to  the  existence  of  a  closed-shop  con- 
tract and  the  disi)Ute  as  to  the  interpretation  of 
the  contract 2 

B.  Respondent's  assistance  to  the  A.  F.  L.  in  1945-1946       6 

C.  The  clarification  of  the  closed-shop  provision  during 
the  pendency  of  representation  proceedings 7 

Summary  of  Argument 8 

Argument 9 

A.     The  Board's  finding  that  respondent  and  the  inter- 

venors  did  not  have  a  closed-shop  contract  is  untenable      9 

1.  The  inclusion  in  the  collective  bargaining  agree- 
ment of  the  provision  permitting  union  members  to 
lay  down  their  tools  if  non-union  members  are 
employed  is  decisive  evidence  that  the  collective 
bargaining  agreement  between  respondent  and  in- 
terveners constituted  a  closed-shop  contract 9 

2.  The  mechanics  set  forth  in  the  agreement  to  imple- 
ment the  provision  enabling  the  union  members  to 
lay  down  their  tools  if  non-union  members  are  em- 
ployed are  consonant  only  with  the  existence  of  a 
closed-shop  agreement 14 

3.  The  inclusion  of  a  preferential  hiring  clause  and 
the  institution  of  a  voluntary  check-off  are  addi- 
tional strong  indicia  that  tlie  parties  executed  a 
closed-shop  agreement   16 

4.  The  Board  has  not  followed  its  doctrine  of  strict 
construction  in  previous  proceedings 18 

B.     The  other  contentions  of  the  Board  are  without  merit     21 
Conclusion 24 


Table  of  Authorities  Cited 


Cases  Pages 

Aluminum  Co.  of  America  v.  N.L.R.B.   (CCA-7),  159  Fed. 

(2d)  523  (1946)   22 

Ansley  Radio  Corporation  and  Local  1221  United  Electrical 
.     and  Radio  Workers  of  America,  18  N.L.R.B.  1028  (1939) 

18,19 

Brown  v.  Kling,  101  Cal.  295,  35  Pac.  995  (1894) 12 

C.  G.  Conn,  Ltd.  v.  National  Labor  Relations  Board,  108 
Fed.  (2d)  390  (CCA-7)  (1939)  14 

Matter  of  General  Furniture  Manufacturing  Company  and 
Furniture  Workers'  Union  Local  1007,  26  N.L.R.B.  74 
(1940)   18, 19,  20 

N.L.R.B.  V.  Cheney  California  Lumber  Co.,  327  U.  S.  385 
(1945)   21,  23 

National  Labor  Relations  Board  v.  Electric  Vacuum  Cleaner 
Co.,  315  U.  S.  685,  62  S.  Ct.  846  (1942) 19 

N.L.R.B.  V.  Flotill  Products,  Inc.,  No.  11,449 7 

National  Labor  Relations  Board  v.  Scientific  Nutrition  Cor- 
poration, No.  11,694  8 

N.L.R.B.  V.  Star  Publishing  Co.,  97  F.  (2d)  465  (CCA-9), 
enforcing  4  N.L.R.B.  498 12 

New  York  Labor  Relations  Board  v.  Union  Club  of  City  of 
New  York,  268  App.  Div.  516,  52  N.  Y.  Supp.  (2d)  74 
(1944)   10,14 

New  York  State  Labor  Relations  Board  v.  Union  Club  of 
City  of  New  York.  295  N.  Y.  917,  68  N.  E.  (2d)  29  (1946)       10 

Taylor  Milling  Co.  and  Avery  Smith  and  James  L.  Wykes, 
26  N.L.R.B.  424  (1940)  .  .  .\ 19 

United  Fruit  Co.  and  International  Longshoremen  and 
Warehousemen's  Union,  12  N.L.R.B.  404  (1939) 19 

Wallace  Corporation  v.  N.L.R.B.,  323  U.  S.  248  (1944) 23 


Table  of  Authorities  Cited  iii 

Acts  Pages 

Labor  Management  Relations  Act  of  1947  (Pub.  L.  No.  101, 
80th  Cong.,  1st  Sess.,  June  23,  1947,  29  U.S.C.A.  Sec.  141 
et  seq.  (1947  Sup.) ) 2 

National  Labor  Relations  Act : 

Section  8(1)   8 

Section  8  (3)   8, 19,  21 

Section  10  (e)  (49  Stat.  449,  29  U.S.C.  160  (e) ) 1,  21 

Miscellaneous 

Awards  by  Special  Arbitrators,  Rules  on  Union-Company 
Relations,  9  Labor  Relations  Reference  Manual  833  (1941)       12 

Bulletin  No.  686,  U.  S.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  U.  S.  Government  Printing  Office  (1942), 
p.  162   10 


No.  11,693 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 


vs. 


G.  W.  Hume  Company, 


Petitioner, 
Respondent. 


International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  A.F.L.,  and  California 
State     Council     of     Cannery     Unions, 

A.F.L., 

Plaintiff's  in  Intervention, 
vs. 

National  Labor  Relations  Board, 

Defendants  in  Intervention. 


BRIEF  FOR  INTERVENORS. 


I.     STATEMENT  OF  JURISDICTION. 

The  jurisdiction  of  this  Court  is  invoked  by  petitioner, 
as  we  understand  its  position,  under  Section  10  (e)  of  the 
National  Labor  Relations  Act  (49  Stat.  449,  29  U.S.C. 
160    (e))    hereinafter    called    the    ''Act".    The    Act    was 


amended  by  the  Labor  Management  Relations  Act  of  1947. 
(Pub.  L.  No.  101,  80th  Cong.,  1st  Sess.,  June  23,  1947,  29 
U.S.C.A.  Sec.  141  et  seq.  (1947  Sup.).) 


II.     STATEMENT  OF  THE  CASE. 

A.    Facts  relating  to  the  existence  of  a  closed-shop  contract  and 
the  dispute  as  to  the  interpretation  of  the  contract. 

The  history  of  this  case  begins  in  June,  1941,  when  the 
California  Processors  &  Growers  (C.  P.  &  G.),  on  behalf 
of  its  members,  and  the  California  State  Council  of  Can- 
nery Unions,  a  representative  body  of  A.  F.  L.  Cannery 
Unions,  negotiated  a  collective  bargaining  agreement,  re- 
ferred to  as  the  "Master  Agreement"  or  the  ''Green  Book 
Agreement".    (R.  196-203;  277-278.) 

The  Master  Agreement  so  concluded  was  to  become 
operative  in  the  individual  ])lants  of  the  members  of  the 
C.  P.  &  G.  upon  execution  of  a  certificate  of  acceptance 
by  the  individual  plant  owner  and  the  Local  L^nion  hav- 
ing jurisdiction  over  the  employees  of  the  plant.  (Sec.  2 
of  Master  Agreement.)^ 

The  Master  Agreement  so  concluded,  as  will  be  shown 
later  {infra  pp.  9-21),  was  a  closed-shop  contract  within, 
the  proviso  to  Section  8  (3)  of  the  Act. 

In  July,  1941,  the  respondent  and  Local  22382,  the  Lo- 
cal Union  having  jurisdiction  over  the  respondent's  plant, 
executed  a  certificate  of  acceptance  of  the  terms  and  con- 
ditions of  the  Master  Agreement.  (R.  507-509.) 


^The  pertinent  portions  of  the  Master  Agreement  are  set  forth 
on  pp.  27-55  of  the  Board's  Brief  in  the  Scienfific  Nutrition  ease. 


Thereafter,  and  until  November,  1945,  the  Local  Union 
and  the  respondent  administered  their  agreement  as  a 
closed-shop  contract.  Both  old  and  new  employees  failing 
to  maintain  their  membership  were  precluded  from  con- 
tinued employment.  The  testimony  of  Assistant  Superin- 
tendent Gallardo  is  explicit  and  uncontradicted  on  this 
point : 

"Q.     Were  there  occasions  during  the  years  from 
1940  to  1944,  inclusive,  when  a  representative  of  this 
Local  22382  would  come  to  you  and  request  that  cer- 
tain employees  be  discharged? 
A.     Yes. 

Q.  Was  there  just  one  or  two  of  those  occasions, 
or  were  there  numerous  occasions  when  that  occurred? 
A.  Well,  there  were  numerous  occasions. 
Q.  During  that  entire  period  of  time,  was  there 
any  time  when  you  did  not  comply  with  that  request 
and  go  ahead  and  discharge  the  employee  in  ques- 
tion? 

A.  No.  I  would  inform  the  employee  that  they  had 
to  clear  with  the  union,  or  they  could  not  work  there, 
and  most  of  the  time  they  just  would  not  show  up 
any  more.  I  would  just  tell  them  they  could  not  work 
there.  I  never  came  right  out  and  definitely  told  any- 
.  body,  'You  are  fired'.  I  would  just  inform  them  of 
the  fact  that  they  would  have  to  have  a  clearance 
with  the  union,  or  they  could  not  work  in  the  cannery, 
and  they  usually  did  not  work,  or  else  they  got  a 
clearance. 

Q.  These  persons  whom  you  discharged  on  re- 
quest of  the  A.  F.  L.,  were  these  new  emplo^^ees,  or 
were  they  old  employees! 

A.  Most  of  them  were  old  employees,  but  1  be- 
lieve there  were  a  few  new  ones  in  there.    In  fact, 


some  of  them  I  did  not  even  know  their  names."  (R. 
472-474.) 

During  this  period,  respondent's  president,  also,  inter- 
preted the  agreement  as  requiring  closed-shop  conditions. 
(R.  465.) 

Prior  to  the  affiliation  of  Local  22382  with  the  Team- 
sters the  record  fails  to  indicate  the  continued  employ- 
ment of  any  employee  failing  to  maintain  good  standing 
in  the  Union.  Indeed,  by  a  supplementary  agreement  be- 
tween respondent  and  Local  22382  on  August  21,  1944, 
an  automatic  check-off  of  dues  to  the  union  was  instituted 
at  the  plant.  (R.  216-217.) 

So  far  as  it  relates  to  the  dominant  issue  in  the  present 
proceedings,  therefore,  the  history  of  the  case  until  mid- 
1945  contains  nothing  more  than  the  execution  of  a  tra- 
ditional closed-shop  contract  and  the  subsequent  adminis- 
tration of  the  contract  so  executed  as  a  closed-shop 
contract. 

Between  June-November,  1945,  a  number  of  the  em- 
ployees, dissatisfied  with  the  accession  of  the  Teamsters 
as  the  governing  body  of  the  Local,  revoked  their  author- 
izations for  dues  check-oif  and  failed  to  maintain  their 
status  in  the  union.  (R.  229-231.)  Indeed,  some  of  them 
joined  a  rival  union,  affiliated  with  the  C.  I.  0.  (R.  245, 
259.) 

In  November,  1945,  the  A.  F.  L.  demanded  that  strict 
enforcement  of  closed-shop  conditions  be  maintained,  and 
that  those  not  clearing  with  the  union  be  denied  work. 
(R.  433-434.) 


The  respondent  refused  to  do  so  after  a  conference 
with  the  C.  P.  &  G.  wherein  the  C.  P.  &  G.  '' advised" 
the  resjDondent  that  the  C.  P.  &  G.  interpretation  of  the 
contract  did  not  require  discharge  of  employees  failing 
to  maintain  membership  in  the  union.  (R.  464,  465.) 

The  A.  P.  L.  then,  on  November  19  and  20,  1945,  estab- 
lished a  picket  line  and  halted  all  truck  deliveries  to  re- 
spondent's plant,  demanding  that  twenty-eight  employees, 
who  had  been  suspended  from  the  A.  F.  L.  for  non- 
payment of  dues,  be  discharged.  (R.  435,  436,  478.)  The 
respondent  acquiesced  on  November  20,  1945,  and  dis- 
charged the  named  employees  (R.  480-482,  247-254,  380- 
381),  and  the  A.  F.  L.  lifted  the  picket  line.  (R.  482-483.) 
On  the  following  morning  a  complete  check  of  the  union's 
status  of  employees  was  held.  Those  who  failed  to  ex- 
hibit evidence  of  membership  in  good  standing  in  the 
A.  F.  L.  were  prevented  from  entering  the  plant  or  were 
excluded  from  the  plant.  (R.  384-386,  391-392.) 

Closed-shop  conditions  then  continued  in  the  plant  until 
early  February,  1946.  In  February,  1946,  the  respondent 
rehired  a  number  of  the  employees  discharged  in  Novem- 
ber for  refusal  to  maintain  good-standing  in  the  union. 
The  A.  F.  L.  immediately  called  upon  the  Central  Adjust- 
ment Board,  a  body  established  pursuant  to  the  Master 
Agreement,  composed  of  an  equal  number  of  C.  P.  &■  G. 
and  A.  F.  L.  representatives,  to  adjust  this  violation  of 
the  closed-shop  contract.  (R.  448-451.) 

The  Central  Adjustment  Board,  by  secret  vote,  divided 
evenly  on  the  question  whether  the  contract  required  dis- 
charge of  employees  failing  to  maintain  their  status  in 


the  Union.  (R.  448-451.)  The  matter  was  then  referred 
to  arbitration  by  an  individual  to  be  named  by  the  U.  S. 
Conciliation  Service.  (R.  445-446,  448-451.)  The  arbi- 
trator so  named,  however,  refused  to  serve.  (R.  452-454.) 
Shortly  thereafter  the  hearings  in  the  present  proceeding 
commenced  and  no  further  effort  was  made  to  arbitrate 
the  question. 

B.    Respondent's  assistance  to  the  A.  F.  L.  in  1945-1946. 

As  previously  stated,  the  crucial  question  in  the  present 
proceedings  is  whether  the  agreement  between  respondent 
and  intervenors  constituted  a  closed-shop  contract.  On  the 
assumption  that  it  did  not,  the  Board  has  characterized 
certain  acts  of  the  respondent  as  "unlawful  assistance". 
These  acts  included: 

(1)  Permitting  a  speech  in  August,  1945,  by  a 
field  representative  of  the  C.  P.  &  G.  who  urged  the 
assembled  employees  of  respondent  to  ''clear  through 
the  Teamsters".  (R.  233-234,  468-469.)  (Petitioner's 
brief  p.  8.) 

(2)  The  refusal  of  respondent  to  hire  ''seasonal" 
employees  on  the  seniority  list  who  had  not  cleared 
with  the  A.F.L.  (R.  326-328,  346-348.)  (Petitioner's 
brief  p.  9.) 

(3)  The  discharge  in  November,  1945,  of  twenty- 
eight  employees  who  had  failed  to  maintain  their 
membership  in  the  A.  F.  L.  (R.  380-381,  389-390,  491- 
492,  500-501.)    (Petitioner's  brief  p.  10-15.) 

(4)  The  discharge  of  one  employee  in  December, 
1945,  who  had  failed  to  maintain  his  membership  in 
the  union.    (R.  371-375.)    (Petitioner's  brief  p.  15.) 


It  is  obvious,  of  course,  that  if  the  A.  F.  L.  Local  did 
have  a  closed-shop  contract,  as  intervenors  contend,  the 
above  ''acts  of  assistance",  far  from  being  unlawful,  were 
contractual  obligations  of  the  respondent. 

C.     The  clarification  of  the  closed-shop  provision  during  the 
pendency  of  representation  proceedings. 

In  October,  1945,  the  Board  directed  an  election  among 
the  employees  of  respondent's  and  other  packing  con- 
cerns. (R.  570.)  The  election  was  held  in  mid-October 
(R.  243-244),  but  was  set  aside  in  February,  1946,  be- 
cause of  procedural  irregularities  vitiating  its  accuracy. 
(R.  595-614.) 

In  March,  1946,  the  respondent  and  the  A.  F.  L.  exe- 
cuted a  memorandum  agreement  delineating  a  closed-shop 
in  respondent's  plant  in  express  and  unequivocal  language 
(R.  219-220)  and  thus  set  to  rest  any  possible  doubt  as 
to  the  closed-shop  nature  of  its  obligation.  The  Board 
has  deemed  the  execution  of  this  agreement  a  violation 
of  Section  8  (1)  in  view  of  the  pendency  of  representation 
proceedings  at  the  date  of  execution.  This  aspect  of  the 
case,  as  discussed  infra  p.  9,  will  be  governed  by  the 
decision  of  this  Honorable  Court  in  N.L.R.B.  v.  Flotill 
Products,  Inc.,  No.  11,449.  It  should  be  pointed  out,  how- 
ever, that  if  intervenoi-s'  basic  contention  is  upheld  and 
the  Master  Agreement  is  denominated  a  closed-shop,  the 
execution  of  this  agreement  did  not  add  to  or  detract 
from  the  contractual  obligations  of  the  respondent  as  set 
forth  in  the  Master  Agreement. 
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SUMMARY  OF  ARGUMENT. 

In  its  brief,  the  Board  has  confined  the  issues  in  the 
present  proceeding  to  the  questions : 

1.  Whether  the  discharges  were  in  pursuance  of  a 
valid  closed-shop  contract  and  thereby  protected  under  the 
proviso  to  Section  8  (3)  of  the  Act; 

2.  Whether  the  Boai'd  properly  concluded  that  the  re- 
spondent violated  Section  8  (1)  of  the  Act: 

a.  By  rendering  assistance  to  the  A.  F.  L., 

b.  By  entering  into  a  closed-shop  contract  with 
the  A.  F.  L.  when  a  representation  question  affecting 
its  employees  was  pending  before  the  Board.  (Peti- 
tioner's brief,  page  22.) 

So  confined,  the  Board's  fii'st  contention  requires  a 
determination  whether  the  so-called  Master  Agreement 
constituted  by  express  or  implied  terms,  a  closed-shop 
contract.  This  phase  of  the  case  largely  involves  a  reitera- 
tion of  the  argument  of  intervenors  set  forth  in  National 
Labor  Relations  Board  v.  Scientific  Nutrition  Corporation, 
No.  11,694  in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.- 

The  second  issue  raised  by  the  Board  is  subdivided  into 
two  components: 

1.  Having  concluded  that  the  intervenors  did  not  have 
a  closed-shop  contract  with  the  respondent,  the  Board 
found,  in  accordance  with  its  usual  practice,  a  violation 
of  Section  8(1)  of  the  Act.    Consequently,  the  validity  of 


-The  Brief  in  the  Scientific  Nutrition  case  is  on  file  with  the 
Clerk  of  the  Court  and  intervenors  have  served  the  parties  with 
copies  thereof. 


the  finding  of  a  violation  of  Section  8  (1)  of  the  Act  rests 
upon  the  validity  of  the  Board's  contention  that  the 
Master  Agreement  did  not  constitute  a  closed-shop 
contract. 

2.  The  Board  has  further  found  a  violation  of  Section 
8(1)  in  view  of  the  fact  that  the  respondent  entered  into 
a  closed-shop  contract  with  the  A.  F.  L.  when  a  represen- 
tation question  atfecting  its  employees  was  pending  be- 
fore the  Board.  The  Board  has  taken  the  position:  ''The 
legal  considerations  involved  in  this  phase  of  the  case 
are,  as  the  Board  noted  (R.  35),  identical  with  those  in- 
volved in  the  matter  of  Flotill  Products,  Inc.,  70  N.L.R.B. 
119."  (Petitioner's  brief,  p.  34.)  Intervenors,  likewise, 
agree  that  the  decision  in  the  matter  of  Flotill  Products, 
Inc.,  is  determinative  of  this  latter  aspect  of  the  present 
jjroceedings. 


ARGUMENT. 

A.  THE  BOARD'S  FINDING  THAT  RESPONDENT  AND  THE 
INTERVENORS  DID  NOT  HAVE  A  CLOSED-SHOP  CON- 
TRACT IS  UNTENABLE. 

1.  The  inclusion  in  the  collective  bargaining  agreement  of  the 
provision  permitting  union  members  to  lay  down  their  tools 
if  non-union  members  are  employed  is  decisive  evidence  that 
the  collective  bargaining  agreement  between  respondent  and 
intervenors  constituted  a  closed-shop  contract. 

In  the  instant  case,  the  parties  to  the  agreement  utilized 
an  ancient  provision  to  denominate  the  existence  of  a 
closed-shop  and,  indicative  of  the  overriding  importance 
attached  to  this  issue  of  union  security,  placed  the  pro- 
vision as  prefatory  to  all  other  union  security  provisions 
in  the  contract.    Section  III  of  the  Agreement  provides: 
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^'It  is  recognized  that  the  refusal  of  Union  mem- 
bers to  work  with  non-Union  employees  who  are  with- 
in the  jurisdiction  of  the  Local  Union  shall  not  con- 
stitute a  violation  of  this  agreement.  *  *  *"  (Appen- 
dix B,  Petitioner's  Brief,  p.  31.)^' 

The  inclusion  of  this  provision  is,  we  submit,  decisive 
of  the  question  whether  the  parties  to  the  agreement 
executed  a  closed-shop  agreement:  This  provision  is  the 
strongest  concession  that  an  employer  can  grant  to  assure 
the  Union  of  maintenance  of  closed-shop  conditions. 

The  provision  authorizes  work  stoppages  for  the  en- 
forcement of  a  closed-shop  provision,  and  has  been  so 
recognized  by  coimnentators.^  Indeed,  it  permits  enforce- 
ment of  the  clause  by  the  method  of  Avork  stoppage  which 
is  even  more  drastic  than  a  strike.^ 


^All  italics  in  this  brief  are  our  own. 

^"In  a  few  industries  where  bargaining  is  generally  conducted 
with  employers'  associations,  the  strike  ]ias  been  accepted  as  a 
means  of  enforcing  the  agreement  against  recalcitrant  members  of 
the  association.  In  such  cases  strikes  against  i7idividual  employers 
are  permitted  for  enforcement  purposes  and  do  not  constitute  a 
violation  of  the  association  agreement."  (Italics  supplied.)  ''Union 
Agreement  Provisions'',  Bulletin  No.  686,  U.  S.  Dejiartment  of 
Labor,  Bureau  of  Labor  Statistics,  U.  S.  Oovernment  Printing 
Office  (1942),  p.  162.  By  permitting  a  refusal  to  work  if  non- 
Union  employees  are  employed,  the  Association  was  obviously  as- 
senting to  the  enforcement  of  the  agreement  as  a  closed  shop. 

^The  distinction  betAveen  a  refusal  to  work  and  a  strike  is  demon- 
strated by  the  following  language  from  New  York  Labor  Relatiotis 
Board  v!  Union  Club  of  City  of  New  York,  268  App.  Div.  516,  52 
N.Y.  Supp.  (2d)  74  (1944). 

"What  occurred  here  did  not  amount  to  a  strike  in  the  ordinary 
sense  of  the  term.  The  employees  did  not  leave  the  premises  of  the 
employer,  but  remained  thereon.  They  did  not  choose  to  abandon 
their  work  until  their  demands  were  met." 

This  case  was  reversed  on  other  grounds  in  New  York  Slate  Labor 
Relations  Board  v.  Vninn  Club  of  City  of  Ne%v  York,  295  N.  Y.  917, 
68  N.  E.  (2d)  29  (1946). 
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It  is  undenied  that  Interveners  consistently  maintained 
the  position  that  work  stoppages  were  sanctioned  by  the 
Agreement.  Quoting  from  the  testimony  of  R.  M.  Tomson, 
Secretary-Treasurer  and  Business  Manager  of  Local 
22382  from  July  1942  to  June  1945,  President  of  the  Cali- 
fornia State  Council  of  Cannery  Unions  from  February 
1944  to  June  1945,  and  member  of  the  Adjustment  Board 
provided  for  in  the  Master  Agreement: 

"Q.  In  connection  with  employees  newly  hired,  is 
it  not  a  fact,  Mr.  Tomson,  that  you  on  occasions 
visited  the  plant  of  members  of  the  C.  P.  &  G.  and 
told  the  employers  to  discharge  workers  who  have 
failed  to  complete  their  affiliation  with  the  Union? 

A.  Well,  we  miglit  have  asked  them  to.  We  might 
have  even  threatened  them  with  causing  a  work  stop- 
page if  they  did  not. 

Q.  And  you  felt  that  that  was  a  matter  of  your 
right  under  the  union  contract,  did  you  not? 

A.  It  was  a  matter  of  right  under  the  contract 
for  the  Union  members  to  refuse  to  work  Avith  non- 
union members."    (R.  320.) 

Embodied  only  in  the  contracts  of  Unions  having  a  long 
history  of  the  strictest  closed-shop  conditions,  the  refusal 
proviso  affords  a  modus  operandi  which  would  place  an 
employer  in  the  disastrous  position  of  subjection  to  eco- 
nomic ruin  if  non-Union  members  are  employed  or  re- 
tained. Clearly  in  the  absence  of  such  a  closed-shop  en- 
forcement provision,  the  employees  would  not  have  this 
right  to  lay  down  their  tools.*^   Nor  can  it  be  successfully 


^Thus,  in  arbitration  proceedings  involving  the  United  Automo- 
bile Workers  and  the  Allis  Chnlmers  Manufacturing  Company  aris- 
ing out  of  tiie  refusal  of  an  employee  to  work  alongside  a  prompter 
of  a  rival  union  and  deserter  from  the  CIO,  arbitrator  Lloyd 
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maintained  that  an  employer  would  authorize  this  cessa- 
tion of  operations  during  working  hours  and  consequent 
increase  in  operating  costs  if  he  contemplated  hiring  or 
retaining  a  non-Union  employee.  Substantively,  the  Board 
is  arguing  that  the  employer,  in  effect  contemplated  the 
retention  or  hiring  of  non-Union  employees  and  concur- 
rently authorized  the  ITnion  employees — his  entire  work- 
ing force — to  lay  down  their  tools  if  he  did.  The 
absurdity  of  ascribing  such  a  schizophrenic  intention  to 
the  bargaining  parties  is  manifest. 

Yet  this  absurdity  is  compounded  and  rendered  more 
grotesque  when  the  bargaining  agreement  is  construed  in 
conjunctioi;!  with  the  provisions  of  the  National  Labor  Re- 
lations Act  and  decisions  thereunder.'  Having  authorized 
the  employees  to  lay  down  their  tools  if  non-Union  em- 
ployees are  employed,  the  employer  would  be  powerless 
to  terminate  the  stoppage  l)y  discharging  the  non-Union 
employee  since  such  a  discliarge,  according  to  the  Board, 
Avould  constitute  an  unfair  labor  practice  under  the  doc- 
trine of  the  IS  tar  Publishinfj  Company  case.**  Nor,  could 
the  employer  discharge  the  idle  employees  and  terminate 
the  employer-employee  relationship:    The  employees  laid 

Garrison  after  findins?  tlio  bargainhiii'  agreement  did  not  jn'ovide 
for  a  elosed-sho]),  established  the  principle : 

"A  member  of  a  labor  organization   {in  absence  of  closed- 
shop)  has  no  right  to  refuse  to  Avork  with  another  man  because 
the  other  man  is  a  member  of  another  labor  organization." 
Awards  hy  Special  Arbitrators;  Rules  on  Union-Conipamj  Relations, 
9  Labor  Relations  Reference  Mannal  833  (1941). 

'''It  goes  without  saying  that  "the  contracting  parties  ai-e  ])re- 
snmed  to  have  had  in  view  the  statute  u])on  tlie  subject,  and  it  must 
be  held  to  enter  into  and  become  a  part  of  tlieir  contract  upon  that 
snbjecl,  if  the  contract  can  be  so  construed".  Brown  v.  Klinq,  101 
Cal'.  295,  35  Pac.  995  (1894). 

^N.L.R.B.  V.  Star  Publishing  Co.,  97  F.  (2d)  465  (CCA  9),  en- 
forcing 4  N.L.R.B.  498. 
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down  their  tools  at  his  express  and  written  authorization! 
Yet,  according  to  the  Board,  the  parties  intended  nothing 
less  than  this  absurdity. 

It  is  hornbook  law  that  a  contract  is  not  to  be  construed 
to  yield  an  unusual  and  extraordinary  result.  It  is  equally 
axiomatic  that  a  contract  will  be  presumed  to  have  been 
drawn  for  the  attainment  of  lawful  objectives.  The  Board, 
by  cavalierly  dismissing  this  vital  provision,  has  ascribed 
to  the  bargaining  parties  the  desire  to  subject  the  respond- 
ent's plant  to  the  hazard  of  economic  destruction  eventu- 
ating upon  the  whim  of  a  single  emi^loyee  who  fails  to 
retain  his  union  membership,  for  the  Board  denies  the 
employer  contemplated  any  lawful  means  of  terminating 
the  consequent  work  stoppage. 

That  the  provision  in  question  is  a  more  stringent  union 
security  clause  than  the  usual  closed-shop  provision  can 
be  demonstrated  by  a  moment's  analysis  of  its  operative 
effect.  In  the  event  of  a  breach  hj  the  employer  of  a 
standard,  explicit,  yet  bare,  promise  to  maintain  a  closed- 
shop,  the  employees  could: 

(a)  Waive  the  breach. 

(b)  Take   legal  action  to   enforce   the  agreement 
or  obtain  compensation  for  the  breach. 

(c)  Strike  to  compel  enforcement. 

Under  the  present  provision,  the  employees  have  the 
above  alternatives  and  also  the  privilege  of  conducting 
a  work  stoppage  until  the  non-Union  employee  is  dis- 
missed. Insofar  as  a  body  of  judicial  decision  exists  to 
the  effect  that  a  work  stoppage,  as  distinguished  from  a 
strike,  to  comjiel  performance  of  a  collective  bargaining 
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agreement  is  unlawful,'^  the  inclusion  in  a  collective  bar- 
gaining agreement  of  employer  authorization  for  such 
action  is,  indeed,  far  more  advantageous  to  the  Union 
than  a  less  enforceable  albeit  more  explicit  i3romise  that 
no  non-Union  employee  will  be  retained. 

2.  The  mechanics  set  forth  in  the  agreement  to  implement  the 
provision  enabling  the  union  members  to  lay  down  their  tools 
if  non-union  members  are  employed  are  consonant  only  with 
the  existence  of  a  closed-shop  agreement. 

That  the  parties  contemplated  that  this  provision  should 
operate  as  a  closed-shop  provision  is  clearly  indicated  by 
the  mechanics  set  forth  in  the  agreement  by  which  the 
provision  was  to  be  enforced.  Quoting  further  from  Sec- 
tion III  (a) : 

''(a)  It  is  recognized  that  the  refusal  of  union 
members  to  work  with  non-union  employees  who  are 
within  the  jui-isdiction  of  the  local  union  shall  not 
constitute  a  violation  of  this  agreement,  provided, 
however,  that  before  any  strike  action,  job  action,  or 
other  direct  action  is  taken  on  this  account,  the  local 
union  will  submit  the  matter  for  adjustment  as  pro- 
vided in  Section  8  hereof.  In  order  to  aid  in  the 
prompt  adpistment  of  such  matters,  the  union  shall 
furnish  its  members  with  a  clearance  card,  dues  book 
or  other  evidence  of  paid-up  membership,  and  when 
employees  who  are  on  the  seniority  lists,  as  defined 
in  Section  9  hereof,  are  called  to  ivork,  the  employer 
will  request  that  such  evidence  be  presented  by  those 
who  have  it,  and  will  keep  a  record,  which  will  be 
available  to  the  Union,  of  all  employees  who  do  not 


oSeo :  New  York  Labor  Relations  Board  v.  Union  CM)  of  City  of 
New  York,  268  App.  Div.  fjlG,  52  N.  Y.  Supp.  (2d)  74  (1944); 
C.  G.  Conn,  Ltd.  v.  National  Labor  Relations  Board,  108  Fed  (2d) 
390  (CCA  7)   (19?9). 
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present  such  evidence.  Similarly,  the  union  will  from 
time  to  time,  when  such  information  is  available, 
notify  the  employer  of  the  names  of  delinquent  or 
suspended  members,  or  other  non-union  employees, 
accordinrj  to  union  records."    (Italics  supplied.) 

Paraphrasing  the  Board's  essential  contention  that  the 
above  provision  is  consistent  with  the  creation  of  an  open 
shoj),  we  find  the  eni])loyer  not  only  authorizing  economic 
action  against  his  plant  but  also  actively  assisting  in  dis- 
covering grounds  for  commencing  it!  The  employer  must 
"keep  a  record"  of  employees  w^ho  fail  to  join  the  union, 
and  he  nmst  make  that  record  ''available  to  the  union". 
When  the  record  shows  non-membership  of  a  single  em- 
ployee, all  employees  are  entitled  to  stop  working.  Can 
it  be  seriously  contended  that  an  employer  would  not  only 
authorize  a  work  stoppage  but  bind  himself  to  the  duty 
of  scurrying  about  to  give  the  union  grounds  for  its  com- 
mencement if  his  contract  with  the  union  were  intended 
to  i)revent  the  discharge  of  the  offending  employee,  the 
source  of  the  difficulty? 

These  provisions  foi-  checking  and  cross-checking  for 
"evidence  of  paid-up  membership",  implementing  the 
right  to  lay  down  tools  if  non-union  employees  are  re- 
tained, comprise  nothing  less  than  an  implicit  recognition 
of  the  requirement  that  such  union  card  be  obtained  and 
maintained  by  the  employee.  Obviously,  unless  the  parties 
to  the  agreement  contemplated  the  discharge  of  any  non- 
union employee,  the  mere  determination  of  non-union 
status  would  not  "aid  in  the  prompt  adjustment"  of  a 
threatened  exercise  of  the  contractual  privilege  to  cease 
work.    The   only  possible  method  of  "adjustment"   and 
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avoidance    of   strife   is   the    discharge    of    the   non-union 
employee. 

3.  The  inclusion  of  a  preferential  hiring  clause  and  the  institu- 
tion of  a  voluntary  check-off  are  additional  strong  indicia 
that  the  parties  executed  a  closed-shop  agreement. 

Paragraph  two  of  Section  3  (a)   of  the  Agreement  be- 
tween the  respondent  and  the  intervenors  provides : 

"The  Employer  shall  be  the  sole  judge  of  the  quali- 
fications of  all  of  its  employees,  subject  to  appeal  as 
provided  in  Section  8  hereof,  but  in  the  selection  of 
new  employees  the  Employer  will  give  preference  of 
employment  to  unemployed  members  of  tlie  local 
union,  provided  they  have  the  necessary  qualifications 
and  are  available  when  new  employees  are  to  be 
hired.  'New  Employees',  for  the  purpose  of  this 
agreement,  are  defined  to  be  persons  who  are  not  on 
the  seniority  list  of  the  hiring  plant,  as  defined  in 
Section  9  hereof,  even  though  they  may  have  been 
employed  previously  by  said  plant.  As  a  basis  for 
preferential  consideration  as  new  employees  as  afore- 
said, unemployed  members  of  the  local  union  shall  be 
required  to  present  a  clearance  card  from  the  local 
union  evidencing  the  fact  of  their  paid-up  member- 
ship. (If  such  union  members  are  not  available  for 
such  employment,  the  Employer  may  hire  any  person 
not  a  member  of  the  Union  provided  that  such  per- 
son will  be  required  to  file  an  application  for  mem- 
bership in  the  local  union  before  being  put  to  work. 
Upon  filing  such  application  he  shall  receive  from  the 
Union  a  written  statement  that  he  has  made  such 
application,  which  statement  shall  be  taken  up  by  the 
Employer  and  returned  to  the  Union  when  the  appli- 
cant is  put  to  work.  It  is  further  understood  that 
such  person  must  become  a  member  of  the  local  union 
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within  ten  (10)  days  after  his  emplo^TTient,  and  that 
the  local  union  will  not  unreasonably  refuse  to  accept 
such  person  as  a  member.) " 

These  provisions  requiring  union  membership  of  all  new 
employees  and  also  providing  for  preferential  hiring 
through  the  Union  are  the  usual  ancillary  provisions  of 
closed-shop  agreements.  As  stated  by  the  Department  of 
Labor : 

''Provisions  establishing  some  form  of  closed  or 
preferential  union  shop  are  frequently  accompanied 
by  provisions  outlining  the  procedure  to  be  followed 
in  hiring  new  employees  *  *  * 

''A  time  limit  may  be  applied  to  the  provision  for 
hiring  through  the  union  office.  Thus,  if  sufficient 
persons  cannot  be  furnished  by  the  union  within  a 
specified  number  of  hours,  the  employer  is  allowed 
to  secure  workers  from  other  sources.  *  *  *  If  a 
closed  shop  exists,  workers  hired  in  the  open  market 
must  specify  their  ivillingness  to  join  the  union,  and 
are  usually  given  a  feiv  days  after  employment  within 
which  to  apply  for  me?nhership."^^ 

Similarly,  although  provision  for  a  check-off  was  not 
incorporated  in  the  agreement,  the  voluntary  institution 
and  maintenance  of  a  check-off  system  for  a  considerable 
period  of  time  is  additional  persuasive  evidence  that  the 
parties  believed  they  were  administering  a  closed-shop 
agreement.   As  stated  by  the  Department  of  Labor: 

"The  check-off  provision  has  no  inherent  connec- 
tion with  the  type  of  recognition  in  existence.  As  a 
rule,  however,  unions  which  are  well  enough  estab- 


if'" Union  Security  Provisions",  supra,  footnote  4,  p.  27. 
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lished  to  obtain  a  check-off  nystem  are  likely  also  to 
have  a  closed  or  union  shop."^^ 

The  inclusion  of  provisions  that  are  common  ancillaries 
to  closed-shop  agreements  and  the  institution  of  a  volun- 
tary check-off  are,  counsel  submit,  strong  and  persuasive 
evidence  that  the  parties  contemplated,  executed  and  ad- 
ministered an  agreement  providing  for  a  closed-shop  and 
rendered  membership  in  the  union  a  condition  of  con- 
tinued employment. 

4.      The  Board  has  not  followed  its  doctrine  of  strict  construc- 
tion in  previous  proceedings. 

Woven  into  the  fabric  of  the  Board's  argument  is  a 
thread  of  innuendo  to  the  effect  that  the  closed-shop  pro- 
vision in  a  collective  bargaining  agreement  must  be  writ- 
ten in  express,  unequivocal  and  standard  language.  It 
must  be  initially  recognized,  however,  that  in  the  instant 
agreement  the  phrase  in  question  permitting  union  mem- 
bers to  lay  down  their  tools  was  incorporated  in  the  agree- 
ment at  a  time  when  the  language  of  collective  bargaining 
agreements  was  still  in  a  formative  stage.'-   Furthermore, 


iqbid.,  p.  29. 

1-'' Union  Agreement  Provisions",  supra,  footnote  4,  the  first 
sizeable  collection  of  union  security  clauses,  was  issued  in  1942. 
The  Bureau  of  National  Affairs  did  not  commence  its  ''Collective 
Bargaining  and  Negotiations"  service  until  1945.  Early  cases 
before  the  Board  indicate  that  parties  frequently  believed  they  were 
writing  a  closed-shop  agreement  although  the  language  they  em- 
ployed only  provided  for  preferential  shop.  See:  Matter  of  Anslen 
Radio  Corporation  and  Local  1221,  Electrical  and  Radio  Workers 
of  America,  18  N.L.R.  B.  1028  (1939) ;  Matter  of  General  Furniture 
Manufacturing  Co.  and  Furniture  Workers;'  Union  Local  1007,  26 
N.L.R.B.  74  (1940),  discussed  infra  pp.  19-21.  The  instant  union 
securitv  provisions  were  first  incorporated  in  the  agreement  in 
1941. 
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the  Supreme  Court  has  tacitly  recognized  the  validity  of 
oral  agreements  for  a  closed  shop^^  and,  indeed,  the  Board 
has  construed  as  ''closed-shop  agreements"  written  col- 
lective bargaining  contracts  providing  only  for  preferen- 
tial hiring  Avhen  the  parties,  in  good  faith,  regarded  the 
agreement  as  containing  a  closed-shop  provision. 

Thus  in  Ansley  Radio  Corporation  and  Local  1221 
United  Electrical  and,  Radio  Workers  of  America,  18 
N.L.R.B.  1028  (1939),  the  Board,  refusing  to  declare  a 
preferential  hiring  agreement  as  insufficient  to  constitute 
a  closed-shop  agreement  in  view  of  the  parties'  declared 
construction  of  their  contract,  stated: 

''Effectuation  of  the  purposes  and  policy  of  the 
Act  requires  that  in  such  instances  the  determination 
of  whether  the  respondent  has  engaged  in  an  unfair 
labor  practice  should  not  depend  upon  a  fact  which 
is  contrary  to  the  understanding  of  the  employer  and 
all  persons  concerned  *  *  *"  (18  N.L.R.B.  at  1031.) 

Again,  in  Matter  of  General  Furniture  Manufacturing 
Company  and  Furniture  Workers'  Union  Local  1007,  26 
N.L.R.B.  74  (1940),  the  written  agreement  provided: 

"In  filling  vacancies  or  hiring  new  help,  the  Com- 
pany agrees  to  give  preference  to  members  of  the 
Union.  If  Union  men  who  are  satisfactory  to  the 
Company  are  not  available,  the  Company  may  then 
hire  whom  they  desire  providing  such  employees  join 


i^See :  National  Labor  Relations  Board  v.  Electric  Vacuum 
Cleaner  Co.,  315  U.S.  685,  62  S.Ct.  846  (1942),  wherein  the  Court 
discussed  at  length  whether  the  parties  had  ''abandoned"  an  oral 
closed  shop  contract.  The  Board  lias  explicitly  held  that  an  oral 
agreement  is  sufficient  to  satisfy  the  proviso  to  8  (3)  of  the  Act. 
United  Fntit  Co.  and  International  Long  sJi  or  erne  n  and  Warehouse- 
men's Union,  12  N.  L.  R.  B.  404  (1939)  ;  Taylor  Milling  Co.  and 
Avery  Smith  and  James  L.  Wykes,  26  N.L.R.B.  424  (1940). 
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the   Union   within   thirty    (30)    days   of  being   given 
employment."    (26  N.L.R.B.  at  p.  79.) 

Quoting  from  the  findings  of  the  Board  in  the  mentioned 

case: 

''The  respondent  and  Local  2097  contend  that  by 
Article  V  of  the  contract  the  respondent  was  obligated 
to  require  union  membership  of  all  its  employees, 
those  in  its  employ  at  the  time  the  contract  was 
entered  into  as  well  as  those  hired  thereafter.  The 
provision,  on  its  face,  hoivever,  appears  to  refer  to 
only  preferential  hiring  of  new  or  additional  em- 
ployees through  the  Union  and  does  not  appear  to 
establish  a  closed  shop  as  the  respondent  and  Local 
2097  contend.  However,  clear  and  convincing  proof 
was  adduced  at  the  second  hearing  that  the  parties 
mutually  intended  and  agreed  in  the  agreement 
reached  by  them  *  *  *  and  which  they  supposed  was 
expressed  in  the  instrument  when  executed  that  the 
respondent  require  of  all  production  workers  then  in 
its  employ  and  thereafter  union  membership  as  a 
condition  of  employment  *  *  *"  (26  N.L.R.B.  at 
p.  79.) 

The  Board  concluded,  on  page  80: 

''Under  these  circumstances  the  contract  will  be 
considered  for  the  purposes  of  this  proceeding  as  a 
closed-shop  contract,  as  if  it  expressly  set  forth  the 
respondent 's  undertaking. ' ' 

If  the  Board  is  willing  to  regard  an  unequivocal  written 
preferential  hiring  agreement  as  constituting  a  closed 
shop,  intervenors  are  at  a  loss  to  understand  the  Board's 
sudden  position  that  an  agreement  providing  for  prefer- 
ential  hiring,  supplemented  by  provisions  for  inquiring 


21 


into  and  determining  the  union  status  of  all  employees 
and  containing  the  traditional  closed-shop  provision  per- 
mitting union  employees  to  refuse  to  work  if  non-union 
employees  are  employed — an  agreement  regarded  by  the 
parties  as  a  closed  shop  agreement — is  insufficient  to 
satisfy  the  proviso  to  Section  8(3)  of  the  Act. 


B.  THE  OTHER  CONTENTIONS  OF  THE  BOARD  ARE 
WITHOUT  MERIT. 

The  Board  has  relied  upon  a  series  of  cases  commencing 
with  N.L.R.B.  v.  Cheney  California  Lmnber  Co.,  327  U.  S. 
385  (1945)  as  precluding  this  Honorable  Court  from  in- 
quiry into  the  validity  of  the  order  of  reinstatement  of 
the  Board  and  the  propriety  of  all  portions  of  its  order 
to  which  the  resjoondents  and  the  Teamsters  failed  to  make 
specific  exception. 

The  fallacy  in  the  argument  is  manifest.  Section  10  (e) 
of  the  Act  provides,  inter  alia: 

''No  objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent  or  agency,  shaU  be  con- 
sidered by  the  court,  unless  the  failure  or  neglect  to 
urge  such  objection  shall  be  excused  because  of  ex- 
traordinary circumstances.  The  findings  of  the  Board 
with  respect  to  questions  of  fact  if  supported  by  sub- 
stantial evidence  on  the  record  considered  as  a  whole 
shall  be  conclusive."  (Italics  added.) 

The  finality  of  the  Board's  rulings  and  order  must  be 
bottomed  on  findings  of  fact.  The  issue  in  the  present  case 
is  not  an  issue  of  fact  but  an  issue  of  law — the  construc- 
tion of  a  contract.   xVs  stated  in  Aluminum  Co.  of  America 
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V.  N.L.R.B.  (CCA-7)  159  Fed.  (2d)  523  (1946),  wherein 
the  Board  had  construed  a  closed-shop  contract  as  inop- 
erative and  then  sought  enforcement  of  a  reinstatement 
order : 

''It  is  an  elementary  rule  not  requiring  citation  of 
authorities  that  the  construction  and  meaning  of  a 
written  contract  is  a  question  of  law.  *  *  *  The  prob- 
lem in  the  instant  case  does  not  center  about  the 
drawing  of  inferences  from  surrounding  circum- 
stances, but  instead  it  requires  an  interpretation  of 
the  language  of  the  addendum  itself  *  *  *" 

After  examining  the  addendum  and  holding  the  closed- 
shop  contract  to  be  in  effect,  the  Court  rejected  the 
Board's  contention  that  the  issues  involved  findings  of 
fact,  deemed  inapplicable  cases  now  advanced  by  the 
Board^*  and  refused  enforcement,  stating: 

"It  is  apropos  at  this  point  to  note  that  the 
Board's  order  appears  to  be  founded  upon  a  misin- 
terpretation of  the  Act  and  thereby  fails  to  effectuate 
its  policies.  Among  other  things  the  Act  was  designed 
to  strengthen  the  Unions  in  their  dealings  with  the 
employers.  The  closed-shop  proviso  is  an  example. 
But  while  the  Act  protects  individual  Union  members 
from  discriminatory  discharge  it  strains  the  imagina- 
tion to  see  where  in  the  Act  Congress  has  intended 
that  discharges  made  pursuant  to  a  valid  Union  se- 
curity contract  shoidd  in  themselves  constitute  an  un- 
fair labor  practice.    It  would  appear  that  the  effect 


i4'"phe  eases  cited  by  the  Board,  National  I.aboi'  Relations  Board 
V.  Electric  Vacnum  Cleaner  Co.,  supra ;  Wallace  Cor]),  v.  National 
Labor  Relations  Board,  323  U.S.  248;  National  Labor  Relations 
Board  v.  Link-Belt  Co.,  supra,  admittedly  are  inapplicable  if  the 
discharge  is  pui-suant  to  an  existent  closed-shop  agreement  un- 
tainted by  any  unfair  labor  practice."  Aluminum  Co.  of  America 
V.  National  Labor  Relations  Board,  supra,  at  p.  526. 
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of  this  order  is  that  the  Board  is  seeking  to  protect 
a  recalcitrant  member  from  his  Union's  discipline. 
The  Supreme  Court,  we  believe,  anticipated  this  situa- 
tion in  Virginia  Electric  &  Power  Co.  v.  National  La- 
bor Relations  Board,  319  U.  S.  533,  when  it  said: 

'It  (Board's  judgment)  should  stand  unless  it 
can  be  shown  that  the  order  is  a  patent  attempt  to 
achieve  ends  other  than  those  which  can  fairly  be 
said  to  effectuate  the  policies  of  the  Act.'  " 

That  an  order  of  the  Board  must  be  denied  enforce- 
ment if  bottomed  on  an  erroneous  conclusion  of  law  is 
likewise  implicit  in  the  decision  in  N.L.R.B.  v.  Cheney 
Lumber  Co.,  supra,  wherein  Justice  Frankfurter,  speaking 
for  the  Court,  deemed  the  decision  in  the  case  inapplicable 
"if  the  Board  has  patently  travelled  outside  the  orbit  of 
its  authority  so  that  there  is,  legally  speaking,  no  order 
to  enforce."  (p.  388.) 

Nor  may  the  Board  obtain  any  satisfaction  from  the 
cases  establishing  the  principle  that  even  if  the  parties 
had  a  closed-shop  contract,  employer  discrimination  is  not 
permissible  where  it  would  result  in  a  denial  to  employees 
of  the  fundamental  freedom  to  select  representatives  and 
the  protection  against  discrimination,  which  the  Act  as 
a  whole  was  designed  to  afford.  (See  Petitioner's  Brief, 
p.  32.)  The  case  of  Wallace  Corporation  v.  N.L.R.B.,  323 
U.S.  248  (1944),  cited  by  the  Board  (p.  32),  involved  a 
discharge  of  an  employee  at  the  request  of  the  Union  al- 
though the  employer  knew  that  the  employee  was  denied 
membership  in  the  Union  because  of  his  activities  on  be- 
half of  a  rival  Union.  In  the  instant  case,  there  is  nothing 
other    than    the    standard    enforcement    of   a   closed-shop 
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agreement.  The  employee  had  failed  to  retain  his  mem- 
bership in  the  Union  although  membership  in  the  Union 
was  a  condition  of  employment. 


CONCLUSION. 

The  Board's  petition  in  this  case  rests  upon  an  erro- 
neous construction  of  the  written  agreement  between  re- 
spondent and  intervenors.  The  agreement,  on  its  face, 
constitutes  a  closed-shop  agreement,  but,  even  if  it  carries 
any  latent  ambiguity,  the  ambiguity  should  be  resolved 
in  accordance  with  the  interpretation  and  conduct  of  the 
parties.  The  Board's  attempt  to  deny  vitality  to  the 
agreement  and  to  dismiss  the  parties'  conduct  under  it 
in  proving  the  proper  interpretation  of  the  agreement  is, 
counsel  believes,  an  unsupportable  doctrine. 

We  submit  that  the  logical  construction  of  the  agree- 
ment, as  well  as  the  underlying  postulates  for  industrial 
peace,  require  the  dismissal  of  the  petition. 

Dated,  San  Francisco,  California, 
November  10, 1948. 

KespectfuUy  submitted, 

ToBRiNER  &  Lazarus, 

MaTHEW  0.  TOBRINER, 

Stanley  Neyhart, 
Attorneys  for  Intervenors. 
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V. 

G.  W.  Hume  Company,  respondent^  and  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  A.  F.  L., 
and  California  State  Council  of  Cannery  Unions, 
A.  F.  L.,  intervenors 


ON     PETITION     FOR     ENFORCEMENT     OF     AN     ORDER     OF     THE 
NATIONAL    LABOR    RELATIONS    BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


This  case  is  before  the  Court  upon  petition  of  the 
National  Labor  Relations  Board  for  enforcement  of 
its  order  issued  against  respondent  G.  W.  Hume  Com- 
pany on  October  31,  1946  (71  N.  L.  R.  B.  533;  R.  33- 
139),  pursuant  to  Section  10  (c)  of  the  National  Labor 
Relations  Act  (49  Stat.  449,  29  U.  S.  C,  Sec.  151, 
et  seq.y      Jurisdiction  of  this  Court  is  based  upon 

^  Relevant  portions  of  the  Act  appear  in  the  Appendix,  infra^  pp. 
47-51.  The  Board's  decision  and  order  were  issued  prior  to,  and 
present  no  question  affected  by,  the  amendments  to  the  National 

(1) 


Section  10  (e)  of  the  Act.  The  unfair  labor  practices 
occurred  at  respondent's  plant  in  Turlock,  California, 
within  this  judicial  circuit." 

STATEMENT   OF   THE   CASE 

A.  The  facts 

The  question  presented  by  this  case  is  whether  the 
Board  properly  found  that  respondent  (a)  violated 
Section  8  (3)  of  the  Act  by  discriminatorily  dis- 
charging 29  of  its  employees  for  failure  to  maintain 
membership  in  the  A.  F.  L.'  at  a  time  when  respond- 
ent had  a  preferential  hiring  agreement  with  the 
A.  F.  L.,  but  not  a  closed-shoi^  contract,  and  (b)  vio- 
lated Section  8  (1)  of  the  Act  by  thereafter,  and 
while  a  representation  question  affecting  its  employ- 
ees was  pending  before  the  Board,  entering  into  a 
closed-shop  contract  *  with  the  A.  F.  L.,  and  by  engag- 

Labor  Relations  Act  by  Section  101  of  Title  I  of  the  Labor  Man- 
agement Relations  Act,  1947,  effective  Angust  22,  1947  (Pub.  L. 
Xo.  101,  80th  Cong.,  1st  Sess.,  June  23, 1947) . 

^  Respondent,  a  California  corporation,  is  engaged  at  its  plant 
at  Turlock,  California,  in  the  canning  and  processing  of  fruits  and 
vegetables  (R.  7-8,  19).  In  the  course  of  its  business  respondent 
causes  more  than  62  percent  of  its  products,  valued  in  excess  of 
$1,900,000  annually,  to  be  sold  and  shipped  in  interstate  and  for- 
eign commerce  {ihid.).  The  Board's  jurisdiction  is  not  contested 
(R.  192-193). 

^  The  International  Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  A.  F.  L.,  and  the  Cali- 
fornia State  Council  of  Cannery  Unions,  A.  F.  L.,  and  its  con- 
stituent unions,  one  of  which  is  Local  22382,  are  all  hereinafter 
called  A.  F.  L.,  except  when  distinction  among  them  may  be  re- 
quired by  the  matter  under  discussion  (R.  194,  431,  472-473). 

■*  While  there  is  a  distinction  between  the  terms  "closed-shop" 
and  "union-shop,"  in  the  proceedings  before  the  Board,  the  parties 
used  the  terms  more  or  less  interchangeably.  The  term  "closed- 
shop"  will  be  applied  herein  to  either  or  both  types  of  collective 


ing  in  other  acts  of  interference,  restraint,  and  coer- 
cion. The  relevant  facts,  as  found  by  the  Board,  are 
not  disputed.'    Briefly,  they  are  as  follows :  ^ 

1.  Respondent's  relations  with  the  A.  F.  L.  from  1941  to  1946 

Respondent  is  a  member  of  an  association  of  west 
coast  packing  concerns  known  as  the  California 
Processors  &  Growers,  Inc.,  herein  called  the  C.  P.  & 
G.  (R.  51;  8-9).  In  the  fall  of  1940,  Caimery  Work- 
bargaining  agreements,  unless  a  distinction  is  required  by  the  sub- 
ject under  discussion.  For  a  comparison  of  the  various  types  of 
union  security  provisions  in  collective  bargaining  agreements,  see, 
Union  Agt-eement  Provisions^  United  States  Dept.  of  Labor,  Bu- 
reau of  Labor  Statistics  (U.  S.  Gov't  Printing  OflSce,  1942) ,  Bulle- 
tin No.  686.  pp.  19-27  and  1946  Supplement:  Smith.  Collective 
Bargaining  (Prentice-Hall,  1946),  pp.  60-68;  Welty,  Labor  Con- 
tract Clauses  in  the  Automotive  and  Aviation  Parts  Manufactur- 
ing Industry  (Automotive  and  Aviation  Mfg.  Industry,  Inc., 
1945),  Chap.  IV;  Prentice-Hall,  Union  Contracts  and  Collective 
Bargaining  Practices^  pars.  53,  129  ff ;  Bureau  of  National  Affairs, 
Collective  Bargaining  Negotiations  and  Contracts^  Sees.  87:  1  ff. 

^  Neither  respondent  nor  the  intervenors  raised  objections  be- 
fore the  Board  to  the  Trial  Examiner's  findings  of  fact.  Re- 
spondent filed  no  exceptions  at  all  to  the  Intermediate  Report  (R. 
34).  The  intervenors  filed  exceptions  but,  in  doing  so,  excepted 
only  to  the  Trial  Examiner's  legal  conclusions  (R.  30-32) .  In  oral 
argument  before  the  Board  both  respondent  and  the  intervenors 
took  exception  to  tlie  Trial  Examiner's  legal  conclusions,  but  not 
to  his  findings  of  fact.  Upon  this  state  of  the  record  the  Trial 
Examiner's  findings  of  fact,  as  adopted  by  the  Board  (R.  34—38, 
50-111) ,  are  not  open  to  question  before  the  Court.  X.  L.  R.  B.  v. 
Cheney  California  Lumber  Co.,  327  U.  S.  385,  388-389 ;  Marshall 
Field  &  Co.  V.  N.  L.  R.  B.,  318  U.  S.  253,  255 ;  N.  L.  R.  B.  v.  Kinner 
Motors,  Inc.,  154  F.  2d  1007  (C.  C.  A.  9)  ;  X.  L.  R.  B.  v.  Cutler,  158 
F.  2d  677  (C.  C.  A.  1). 

^  The  Board  adopted,  with  minor  modifications  (R.  34—35),  the 
findings,  conclusions  and  recommendations  of  the  Trial  Examiner 
(R.  49-126) .  In  the  following  resume  of  the  facts,  references  to 
the  Board's  findings  precede  the  semicolon,  and  references  to  the 
supporting  evidence  follow  the  semicolon. 


ers  Union  Local  22382,  began  to  organize  the  plants 
of  respondent  and  other  C.  P.  &  G.  members  (R.  SC- 
SI; 431,  471-472).  And  since  1940  respondent  has 
recognized  Local  22382  as  the  exclusive  bargaining 
representative  of  its  employees  (R.  51-52;  197,  428, 
615). 

On  or  a])out  June  10,  1941,  a  collective  bargaining 
agreement,  herein  referred  to  as  the  Master  Agree- 
ment,' was  executed  between  the  C.  P.  &  G.,  on  behalf 
of  its  members,  and  the  California  State  Council  of 
Cannery  Unions,  as  the  representative  of  the  various 
A.  F.  L.  caimery  workers'  unions  in  the  state  (R. 
51;  196-203,  277-278).  On  or  about  July  3,  1941, 
pursuant  to  a  provision  of  this  contract,  respondent 
executed  an  agreement  with  Local  22382,  adopting 
the  Master  Agreement  as  applied  to  its  operations 
(R.  51;  506-509).  The  Master  Agreement  was  sub- 
sequently amended  in  minor  respects  in  January  1942 
(R.  51;  509-512),  and  again  in  July  1943  (R.  51; 
512-514,  615).  As  last  amended,  it  was  to  run  until 
March  1,  1945,  and  thereafter  from  year  to  year,  sub- 
ject to  modification  or  termination  upon  specified 
notice  by  any  party  thereto  (R.  51-52;  637-638). 
Pursuant  to  this  provision  it  was  automatically  re- 
newed in  1945,  to  run  until  March  1,  1946  (R.  52; 
197).  This  agreement,  as  will  be  sho^^'n  later  (infra, 
pp.  23-44),  was  not  a  closed-shop  contract  but  was 
merely  a  preferential  hiring  contract.® 

^  Also  referred  to  in  the  record  as  the  "Green  Book  Agreement" 
(R.  198,277). 

^  Unlike  a  closed-shop  contract,  a  preferential  hiring  agreement 
does  not  fix  union  membership  as  a  condition  of  either  initial  or 
continued  employment.    A  preferential  hiring  agreement  provides 


Until  early  in  1945,  Local  22382  was  not  affiliated 
with  any  of  the  various  A.  F.  L.  international  unions 
which  are  composed  of  numerous  affiliated  local  unions, 
but  was  what  is  known  as  a  Federal  Local  Union, 
affiliated  directly  with  the  A.  F.  L.  itself  (R.  50-51, 
60-61;  222,  287).  Sometime  in  June  1945,  however, 
while  the  plant  was  not  in  production,  A.  F.  L.  repre- 
sentatives discussed  with  respondent's  "regular"  em- 
ployees,^ all  of  whom  apparently  were  members  of 
Local  22382,  a  proposed  transfer  of  jurisdiction  over 
Local  22382  from  the  A.  F.  L.  itself  to  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America  (R.  59-60; 
228-230,  272-274,  284-285).  Although  the  proposed 
change  was  vigorously  opposed  by  respondent's  em- 
ployees (R.  60;  229-230,  240-242,  272-274,  287),  it 
apparently  was  effectuated  soon  thereafter  (R.  61 ;  284, 
524-527).  10  Shortly  after  the  proposed  transfer  of 
jurisdiction  over  Local  22382  to  the  Teamsters  was 


merely  that  the  emi^loyer.  in  the  hiring  of  new  employees,  will  give 
preference  to  available  and  qualified  members  of  the  union  {supra, 
pp.  2-3,  n.  4).  The  Master  Agreement  was  strictly  a  preferen- 
tial hiring  agreement   {infra,  pp.  23-41). 

«  Respondent's  operations  fluctuate  widely  with  the  packing  sea- 
sons. Between  seasons  when  the  plant  is  not  in  production  re- 
spondent retains  only  20  or  30  workers.  These  are  known  as 
permanent  or  "regular"  employees.  During  the  packing  seasons  a 
large  number  of  "seasonal''  workers  are  hired  to  augment  the 
small  staff  of  "regular"  employees  (R.  59, 63, 107-108 ;  229, 231-232, 
432-433). 

^«As  the  Board  observed  (R.  61,  n.  12),  the  record  does  not 
clearly  reveal  the  exact  time  and  manner  in  which  the  Teamsters 
"became  injected  into  the  picture"  as  the  affiliate  of  Local  22382. 
It  is  clear,  however,  as  the  Board  found  {ibid.),  that  "In  August, 
1945,     *     *     *     [the]   Teamsters  appear  to  have  taken  control 
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announced,  all  of  respondent's  ^'regular"  employees 
revoked  their  voliuitary  authorizations  to  the  Com- 
pany to  deduct  miion  dues  and  assessments  from  their 
pay  (R.  60;  229-231).  Such  deductions  had  been 
made  up  to  that  time  in  accordance  with  a  check-off 
agreement  between  respondent  and  Local  22382  (R. 
55-57;  216-218,  222-224,  279). ^^  After  receipt  of  the 
revocations,  respondent  no  longer  deducted  dues  for 
Local  22382  from  the  pay  of  its  "regular"  employees, 
nor  did  these  employees  pay  dues  to  any  other  af&liate 
of  the  A.  F.  L.  in  1945  (R.  60;  231,  276,  279-281,  355, 
364,  366,  393-395,  403-404). 

2.  The  C.  I.  O.  organizational  campaign;  subsequent  A.  F.  L.  demands  that 
respondent  give  the  Master  Agreement  the  force  and  effect  of  a  closed-shop 
contract 

During  the  summer  of  1945  the  C.  I.  O.^^  began  an 
organizing  campaign  among  the  employees  of  respond- 
ent and  of  numerous  other  California  packing  con- 
cerns both  members  and  non-members  of  the  C.  P.  & 
G.   (R.  63;  327-328,  348-349,  384,  392,  403-404,  428- 

for  all  practical  purposes  and  to  be  the  group  with  whom  Hume 
was  deahng"  (E.  232-236). 

"  The  original  check-off  agreement  between  respondent  and 
Local  22382,  which  was  executed  in  August  1944  and  was  not  part 
of  the  Master  Agreement,  provided  for  compulsory  check  off  of 
union  dues  and  assessments  from  the  wages  of  "each  em- 
ployee *  *  *  covered  by  this  agi-eement"  (R.  55-57;  216-218). 
In  June  1945,  however,  this  check  off  agreement  was  superseded  by 
an  amendment  to  the  Master  Agreement  which  provided  that 
union  charges  be  cliecked-off  against  the  wages  of  union  members 
only  upon  the  voluntary  written  authorization  of  the  individual 
employee,  and  that  such  authorization  was  revocable  at  tlie  will 
of  the  employee  (E.  58-59 ;  408, 410) . 

^2  Food,  Tobacco,  Agricultural  and  Allied  Workers  Union  of 
America,  affiliated  with  the  C.  I.  O.,  herein  called  C.  I.  O. 


429,  431-432,  477).  After  its  drive  had  been  under 
way  for  several  weeks,  the  C.  I.  O.  filed  with  the 
Board  petitions  seeking  certification  as  bargaining 
representative  of  the  employees  in  many  of  these 
plants,  including  respondent's  (R.  63-64;  431-432, 
569-570).  After  hearings  were  held  on  these  peti- 
tions, the  Board,  in  October  1945,  directed  employee 
elections  at  the  plants  involved  (R.  64 ;  568-594,  infra, 
pp.  17-18).  The  results  were  inconclusive  and  all  of 
the  elections  were  subsequently  vacated  by  order  of 
the  Board  (R.  64-65;  595-610).  This  aspect  of  the 
case  is  discussed  hereinafter  (infra,  pp.  18-21,  45-46). 

(a)  Attempts  by  respondent  and  the  A.  F.  L.  to  induce  employees  to  join 

the  A.F.L. 

As  we  have  noted,  and  shall  discuss  more  fully 
below  {infra,  pp.  23-44),  the  Master  Agreement  which 
had  been  in  effect  between  respondent  and  the  A.  F.  L. 
since  1941  was  nothing  more  than  a  preferential  hir- 
ing contract.  Concurrently  with  the  initiation  of  the 
C.  I.  O.  campaign,  however,  the  A.  F.  L.  began  a  deter- 
mined drive  to  compel  respondent  to  give  the  agree- 
ment the  force  and  effect  of  a  closed-shop  contract, 
and  thereby  to  compel  all  of  respondent's  employees 
to  maintain  membership  in  the  A.  F.  L.  Respondent's 
response  to  this  pressure  from  the  A.  F.  L.  varied 
from  time  to  time  and  alternated  between  acquiescence 
and  adamant  refusal. 

Thus,  early  in  August  1945,  as  its  plant  was  about 
to  open  for  the  peach  canning  season,  respondent 
joined  the  A.  F.  L.  in  a  move  designed  to  induce  all 
the  ''regular"  enq:)loyees  who  had  dropped  out  of  the 
imion  the  preceding  June  to  renew  their  memberships. 


At  this  time  respondent's  plant  foreman  ordered  the 
''regular"  employees  to  assemble  for  a  meeting  which 
was  attended  by  Plant  Superintendent  Fordham  (R. 
60-61;  538-539),  Assistant  Superintendent  Gallardo 
(R.  61;  471),  F.  S.  Clough,  a  field  representative  of 
the  C.  P.  &  G.  (R.  61;  233,  468-469),  and  several 
representatives  of  the  Teamsters  (R.  60-61;  232).  In 
a  speech  to  the  employees,  Clough  urged  that  they 
* 'clear  through  the  Teamsters  *  *  *  to  keep  the 
plant  operating  in  a  peaceful  manner"  (R.  61;  234)/' 
His  suggestion  met  with  considerable  opposition,  how- 
ever, by  those  "regular"  employees  whose  employment 
had  started  after  the  original  execution  of  the  Master 
Agreement.  These  employees  had  cleared  with  Local 
22382  when  first  hired  as  "new  employees"  (R.  62; 
234-235),  and  since  then,  together  with  "seasonal" 
employees  on  the  seniority  list,  had  not  been  required 
to  make  further  clearance  for  succeeding  seasons 
either  under  the  Master  Agreement  (R.  62;  615-648) 
or  by  custom  (R.  62;  234-235). ''  Many  of  them  felt 
that  clearing  through  the  Teamsters  again  would 
necessitate  executing  dues  check-off  authorizations  for 
that  organization  (R.  61;  235-236).  When  Clough 
assured  them  that  this  would  not  be  the  case,  the 
"regular"  employees  at  the  meeting  signed  cards 
requesting    clearance    from    the    Teamsters     (ibid.). 

^^  To  "clear  through  the  Teamsters"  was  a  phrase  used  to  describe 
the  practice  of  requiring  a  job  applicant  to  get  a  "clearance"  card 
from  that  union  certifying  that  he  was  a  member  in  good  standing 
and  ehgible  to  be  hired  ( K.  224-225, 234) . 

"  The  Master  Agreement  provided  for  the  maintenance  of  a 
seniority  hst  at  each  plant  (R.  626-G32),  to  be  composed  (a)  of 
"regular"  employees,  i.  e.,  "Those  who  have  worked  in  a  given 
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Aiid,  subsequently,  the  "seasonal"  employees  followed 
suit  (R.  62-63;  326-328,  346-348,  403-404). 

In  spite  of  Clough's  contrary  representation,  how- 
ever, "seasonal"  employees  reporting  to  the  A.  F.  L. 
for  clearance  slips,  as  the  August  1945  canning  season 
commenced,  were  required  to  execute  dues  check-off 
authorizations  before  the  union  would  give  them  clear- 
ance (R.  62-63;  236-237,  326-328,  346-348,  403-404). 
Since  many  of  these  "seasonal"  employees  had  worked 
for  respondent  for  several  years  and  were,  as  the 
Board  found  (R.  34,  87),  on  the  seniorit}^  list,  this 
requirement  brought  forth  an  immediate  protest  to 
Superintendent  Fordham  that  they  were  being 
"double-crossed"  (R.  237).  Their  complaint,  how- 
ever, went  unheeded  (R.  62;  237-238,  431-433).  And 
despite  the  fact  that  the  Master  Agreement  gave  the 
A.  F.  L.  no  warrant  to  insist  upon  check-off  authoriza- 
tions from  any  employee  and,  indeed,  afforded 
respondent  no  grounds  for  requiring  union  clearance 
by  any  except  "new"  employees  (infra,  pp.  26-28),  re- 
spondent refused  work  to  any  employee,  including 
"seasonal"  employees  on  the  seniority  list,  who  had 
not  cleared  with  the  union  (R.  62;  326-328,  346-348). 

Notwithstanding  the  coercive  tactics  of  the  A.  F.  L., 
to  which  respondent  gave  its  support,  some  150  of  the 

plant  at  least  forty  (40)  weeks  out  of  the  fift3'-two  (52)  weeks 
during  the  ])receding  calendar  year'"  (R.  628),  and  (b)  of  "sea- 
sonal'" employees,  i.  e.,  "those  other  than  regular  employees,  who 
worked  in  a  given  plant  at  least  sixty  percent  (60%)  of  the  total 
number  of  operating  days  of  said  plant  during  the  i)revious  sea- 
son" (ibid.).  ''Xew''  emploj^ees  were  defined  as  those  who  were 
not  on  the  senioritj^  list  (R.  618) . 
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400  "seasonal"  employees  taken  on  for  the  peach 
canning  season  revoked  their  check-off  authorizations 
immediately  after  being  hired  (R.  63;  238-239,  327, 
346,  388-389,  393-394,  403^04,  432-433).  By  various 
means  the  A.  F.  L.  sought  to  persuade  these  employees 
to  cancel  their  revocations,  but  its  efforts  were  unsuc- 
cessful (E,.  65;  433-434).  Although  respondent  had 
given  tacit  encouragement  to  the  A.  F.  L.  practice  of 
extracting  check-off  authorizations  from  job  appli- 
cants, respondent  honored  the  revocations  of  the 
authorizations  after  their  receipt  and  deducted  no  dues 
from  the  pay  of  the  employees  who  signed  them 
(ibid.). 

(b)  The  discriminatory  discharges 

(1)  The  discharges  of  November  20-21,  1945. — In 
the  fall  of  1945,  the  A.  F.  L.  renewed  its  efforts  to 
induce  respondent  to  give  the  preferential  hiring  sec- 
tion of  the  Master  Agreement  the  force  and  effect  of 
a  closed-shop  provision.  Thus,  early  in  November,  at 
the  start  of  the  fall  spinach  canning  season,  it  de- 
manded that  respondent  "lay  off  or  fail  to  employ  all 
[employees]  who  would  not  clear"  through  the  A.  F. 
L.  (R.  65;  433-434).  This  construction  of  the  agree- 
ment by  the  A.  F.  L.,  however,  was  promptly  rejected 
by  respondent  after  President  Hume  had  conferred 
with  the  C.  P.  &  G.  and  had  been  advised  that  the 
Master  Agreement  would  not  permit  the  discharge  of 
any  employees  for  their  refusal  to  join  the  A.  F.  L. 
(R.  65-66;  433-434,  464-465). 

Shortly  after  respondent  rejected  this  demand  the 
A.  F.  L.  adopted  another  tactic.     On  November  19, 
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it  cut  off  all  spinach  deliveries  to  the  cannery  and 
informed  respondent  that  no  further  deliveries  would 
be  made  "until  certain  employees  were  discharged" 
(R.  66;  435).  The  following  morning  it  placed  a 
picket  line  around  the  plant  and  refused  to  allow  any 
trucks  to  enter  (R.  66;  436,  478).  On  that  same  day 
the  A.  F.  L.  gave  to  President  Hume  a  list  of  28 
employees  whose  discharge  it  demanded  on  the  ground 
that  they  had  been  suspended  from  the  A.  F.  L.  for 
non-payment  of  dues  (R.  66 ;  251-252,  479-481) .  Upon 
receipt  of  this  ultimatum,  respondent  receded  from  its 
previous  interpretation  of  the  Master  Agreement  and 
acquiesced  in  the  A.  F.  L,  demand  (R.  66-67;  480- 
482).  President  Hume  immediately  assembled  the 
"regular"  employees,  explained  the  A.  F.  L.  demand 
to  them,  had  the  list  read  aloud,  and  told  them  that 
those  whose  names  had  been  read  were  being  laid  off 
until  further  notice  (R.  66-67;  247-254,  348,  380-381, 
389-390,  400-401,  403-404,  491^92,  500-501).'^  Fol- 
lowing this  action  the  A.  F.  L.  lifted  the  picket  line 
and  allowed  spinach  to  be  delivered  to  the  cannery 
(R.  66-67;  456,  482-483). 

^^  The  "regulare"  who  were  thus  laid  off  included,  as  the  Board 
found  (R.  34,  66,  69,  73,  117-118),  the  following  18  employees: 
A.  E.  Berry,  Ernest  G.  Bishop,  Vidor  Bjorkund,  Jasper  J.  Bobb, 
Harold  Dillard,  William  J.  Ely,  Clyde  Faddis,  H.  F.  Frazier, 
Harlie  Frischknecht,  (erroneously  listed  as  "Harlie  Cruikshank," 
see,  infra,  pp  13-15),  Irwin  C.  Heagle,  Oscar  Johnson,  T.  Boyd 
McKamey,  Archie  Miller,  A.  E.  Moore,  Harry  E.  Pierson,  Abe 
Thiessen,  Neal  Watts,  and  R.  B.  AYliite  (R.  403^04,  500-501). 
AAliile  Moore's  name  was  not  on  the  wi'itten  list  given  Hume  by 
the  A.  F.  L.,  it  had  been  mentioned  to  Hume  orally  by  the  A.  F.  L. 
as  one  of  the  employees  whose  discharge  was  demanded  (R.  67, 
n.  17:  492).     Aside  from  Clifford  Luther,  who  was  diecharged 
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On  the  morning  of  November  21,  however,  the 
A.  F.  L.  blocked  the  entrances  to  the  cannery  and, 
with  the  exception  of  ex-servicemen,  permitted  the 
entrance  of  no  male  employee  who  was  unable  to  ex- 
hibit a  current  clearance  card  from  the  A.  F.  L.  (R. 
69;  255-256,  384-386,  391-392).  Those  who  were 
barred  included  not  only  the  group  of  ''regulars"  who 
had  been  laid  off  the  previous  day,  but  also  some 
''seasonal"  employees  who  were  on  the  seniority  list 
(R.  69;  255-256,  346,  348-349,  391-392,  403-404,  437- 
438).  When  the  excluded  employees  sought  to  force 
the  picket  line  a  scuffle  ensued  and  Factory  Super- 
intendent Fordham  was  called  (ihid.).  Meanwhile, 
inside  the  cannery,  Assistant  Superintendent  Gallardo 
canvassed  those  employees  who  had  been  allowed  to 
pass  through  the  picket  line,  to  determine  whether 
they  were  members  of  the  A.  F.  L.  in  good  standing 
(R.  69;  333-334,  340-344).  Those  who  were  not  were 
ordered  out  of  the  plant  after  being  told  they  could 
not  work  until  they  had  been  cleared  by  the  A.  F.  L. 
{ibid.).  As  these  employees  left  the  plant  they  joined 
the  group  which  had  been  stopped  at  the  entrance 
and  which  Superintendent  Fordham  was  addressing  at 
that  time  (R.  69;  333-334,  340-344,  346-349,  391-392, 
401,  425-426),  Fordham  told  the  entire  group  that 
unless  they  paid  up  their  dues  in  the  A.  F.  L.  they 
would  have  to  get  oif  respondent's  premises  (ibid.). 
Pursuant  to  Fordham 's  orders,  all  those  present,  both 
the    "regular"    employees    mentioned    above    {supra, 

the  following  day  (see  ii.  16,  p.  13,  infra,)  the  record  does  not 
show  whether  the  respondent  discharged  the  other  9  employees 
on  the  A.  F.  L.'s  list. 
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pp.  11-12),  and  a  number  of  '* seasonal"  workers  on 
the  seniority  list,  left  respondent's  premises  (ibid.).^'' 

(2)  The  discharge  of  Employees  Frischkneckt  mid 
McVay. — The  facts  in  connection  with  the  discharge 
of  Employee  Harlie  Frischkneckt  actually  differ  in 
no  material  way  from  those  surrounding  the  discharge 
of  the  other  employees  discussed  above.  Through 
what  appears  to  have  been  an  oversight,  the  A.  F.  L. 
omitted  Frischkneckt 's  name  from  the  letter  in  which 
it  demanded  the  discharge  of  all  the  employees  on  the 
warehouse  crew  who  had  been  suspended  from  the 
union  for  non-payment  of  dues  (R.  73;  251-252,  492, 
supra,  p.  11).  Instead  of  the  name  "Harlie  Frisch- 
kneckt" the  A.  F.  L.  listed  a  "Harlie  Cruikshank," 
although  there  was  no  person  of  that  name  employed 
by  respondent  (R.  71;  250-253).  It  is  clear,  however, 
as  the  Board  found  (R.  34,  70-73),  that  the  A.  F.  L. 
intended  that  Frischkneckt  be  included  on  this  list 
and  that  the  respondent  did,  in  fact,  lay  him  off  on 
November  20. 

Frischkneckt 's  position  was  identical  with  that  of 
all  the  other  "regular"  employees  on  the  list.  Al- 
though he  had  joined  the  A.  F.  L.  when  first  hired 
(R.  71;  354),  he  had,  in  August  1945,  like  his  fellow 
workmen  in  the  warehouse,  revoked  a  check-off  autlior- 


^•^  The  seasonal  workers  who  were  thus  discharfred  included,  as 
the  Board  found  (R.  34,  70,  116),  the  following  ten  employees: 
Clemmie  Robinson,  Monroe  Robinson,  Thomas  L,  Broil,  Ruth 
"Waite,  Agnes  Hopkins,  Myrtle  Brown,  Genevieve  Alsup,  Margu- 
rite  Watts,  Clifford  C.  Luther,  and  R.  E.  Rearick  (R.  833-334, 
340-344.  346-349,  425-426).  With  the  exception  of  Clifford 
Luther,  none  of  these  employees  was  on  the  list  of  those  whose 
discharge  the  A.  F.  L.  demanded  (R.  251-252) . 

7CSS17 — 47 ;-i 
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ization  to  the  A.  F.  L.,  and  from  that  time  forward 
paid  no  dues  to  the  A.  F.  L.  (R.  71-73;  354-355,  360). 
Consequently,  when  President  Hmne,  on  November 
20,  assembled  the  warehousemen  and  read  off  the 
names  of  those  whose  discharge  the  A.  F.  L.  had  re- 
quested, Frischkneckt  joined  his  fellow  employees  as 
they  left  the  cannery  (R.  71-72;  356-357;  supra,  pp. 
11-12).  The  following  day  Frischlaieckt  was  with  the 
group  which  sought  to  go  through  the  A.  F.  L.  picket 
line  at  the  plant  and  to  which  Superintendent  Ford- 
ham  offered  the  choice  of  paying  up  their  A.  F.  L. 
dues  or  leaving  the  premises  (R.  72-73;  359-360). 

On  November  26,  Frischkneckt  returned  to  the  plant 
(R.  72-73;  356,  358).  After  the  plant  manager  made 
a  cursory  check  of  the  A.  F.  L,  list  of  proscribed 
employees  and  could  not  find  Frischkneckt 's  name  on 
it,  he  let  Frischkneckt  go  to  work  (R.  72-73;  356). 
Frischkneckt  was  at  work  only  a  short  while  when  an 
A.  F.  L.  representative  informed  him  that  he  would 
have  to  pay  up  his  dues  and  clear  himself  with  the 
A.  F.  L.  if  he  wanted  to  continue  workmg  in  the  plant 
(R.  72-73;  357-358).  Frischkneckt  thereupon  left  the 
plant  (ibid.).  The  union  representative's  assertion 
was  verified  by  Frischkneckt 's  su^Dervisor,  Orville 
Hopkins,  who  later  told  him  that  in  order  to  work  at 
the  plant  he  must  "sign  up  with  the  A.  F.  L.  (R.  73; 
367-368). 

These  facts  support  the  Board's  finding  that  Frisch- 
kneckt's  termination  of  employment  actually  took 
place  on  November  20,  1945  (R.  34,  73).  Being  one 
of  those  delinquent  in  dues  to  the  A.  F.  L.,  he  had 
every  reason  to  believe  that  respondent's  announce- 
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ment  of  the  discharges  applied  to  him,  as  well  as  to 
the  rest  of  the  ''regular"  employees.  And,  indeed, 
respondent  believed  the  same;  for  President  Hume 
testified  that  on  November  20  he  had  discharged  all 
the  warehouse  employees  because  "it  was  assumed 
that  the  whole  w^arehouse  [crew]  was  on  the  [A.  F.  L.] 
list"  (R.  492). 

The  only  other  discharge  involved  in  this  case,  that 
of  Clarence  McVay,  a  "seasonal"  employee,  took  place 
on  December  7,  1945  (R.  74,  371-376).  Other  than 
the  difference  in  point  of  time,  the  facts  with  respect 
to  McVay's  discharge  are  substantially  the  same  as 
those  surrounding  the  others.  McVay  had  revoked 
a  dues  check-off  authorization  that  he  had  signed  on 
first  reporting  for  work  and  had  never  paid  any  dues 
to  the  A.  F.  L.  (R.  74;  371-372).  On  December  7,  an 
A.  F.  L.  representative  approached  him  while  at  work 
and  requested  him,  in  the  presence  of  his  foreman  and 
President  Hume,  to  pay  up  his  union  dues  (R.  74; 
371-375).  President  Hume  advised  McVay  that  he 
"might  just  as  well  sign  up"  (R.  74;  374).  McVay, 
however,  refused  and  was  immediately  dismissed 
(R.  74;  373-375).  On  these  facts  the  Board's  finding 
that  McVay  w^as  discharged  on  that  day  for  failure 
to  maintain  his  membership  in  the  A.  F.  L.  is  not  open 
to  dispute  (R.  34,  74;  115-116). 

(c)  The  subsequent  dispute  between  respondent  and  the  A.  F.  L.  as  to 
whether  the  Master  Agreement  requires  maintenance  of  a  closed-shop 

Early  in  February  1946,  respondent  rehired  a  num- 
ber of  the  employees  it  had  discriminatorily  discharged 
the  previous  November,  allegedly  in  accordance  with 
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the  Master  Agreement,  for  failing  to  maintain  mem- 
bership in  the  A.  F.  L.  (R.  76;  449,  261,  263-264,  334- 
335,  393-394).  Although,  at  the  time  of  the  rehiring, 
respondent  considered  the  Master  Agreement  still  in 
effect,  these  employees  were  rehired  despite  the  fact 
that  they  had  not  paid  union  dues  since  June  1945 
and,  hence,  were  not  members  in  good  standing  (R.  76; 
263-264,  276,  334-335,  362-364,  393).  Respondent's 
reversal  of  position  with  respect  to  the  requirements 
of  the  Master  Agreement  provoked  an  immediate  pro- 
test from  the  A.  F.  L.  that  respondent  was  violating 
the  Agreement  (R.  77-79;  448-451).  As  a  result  of 
the  A.  F.  L.'s  complaint  a  union-management  griev- 
ance committee,  known  as  the  Central  Adjustment 
Board,  was  called  upon  to  settle  the  dispute  (ibid.). 
The  Central  Adjustment  Board,  composed  of  an  equal 
number  of  representatives  of  the  C.  P.  &  G.  and  of 
the  A.  F.  L.,  was  established  pursuant  to  the  Master 
Agreement  to  adjust  grievances  which  could  not  be 
satisfactorily  adjusted  by  the  individual  companies 
(R.  77;  622-625).  The  contract  provided  that  its 
decisions  be  final  and  binding  upon  the  parties  con- 
cerned except  in  the  event  of  a  deadlock,  in  which 
case  a  mutually  satisfactory  outside  person  could  be 
called  upon  to  make  the  decision  (ibid.). 

On  February  8,  1946,  the  Central  Adjustment  Board 
met  to  hear  the  A.  F.  L.  complaint  (R.  77;  448^51). 
The  question  for  decision,  as  it  was  framed  for  a  final 
vote  by  that  board,  was  as  follows  (ibid)  : 

Whether  the  G.  W.  Hume  Co.  *  *  *  in  ac- 
cordance with  the  terms  of  the  collective  bar- 
gaining agreement  between  [the  C.  P.  &  G.  and 
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A.  F.  L.],  and/or  the  past  practices  of  the 
union  and  the  plant  management,  is  required 
to  maintain  a  union  shop. 

A  secret  ballot  resulted  in  a  four-to-four  tie  vote, 
whereupon  the  parties  agreed  that  the  United  States 
Conciliation  Service  be  called  upon  to  name  an  arbi- 
trator (R.  78;  445-446,  448-451).  On  April  3,  1946, 
however,  the  individual  whom  the  Conciliation  Service 
so  designated  declined  to  serve  (R.  79;  452-454).  At 
the  time  of  the  hearing  before  the  Trial  Examiner  no 
other  arbitrator  had  been  appointed  and  no  further 
action  had  been  taken  by  the  Central  Adjustment 
Board  (R.  79;  206,  555). 

3.  The  representation  proceeding  and  respondent's  execution  of  a  closed- 
shop  contract  with  the  A.  F.  L.  during  its  pendency 

As  we  have  seen  (supra,  pp.  6-7),  in  July  1945,  the 
C.  I.  O.  filed  a  petition  with  the  Board  alleging  that 
a  question  affecting  commerce  had  arisen  concernmg 
the  representation  of  a  number  of  west  coast  packing 
plants,  including  respondent's  plant  (R.  63-64;  569- 
570).  During  July,  August,  and  September,  1945, 
pursuant  to  appropriate  orders  of  the  Board,  con- 
solidated hearings,  in  which  the  various  employers 
involved  were  represented,  were  held  on  these  peti- 
tions in  a  proceeding  known  as  the  Matter  of  Bercut- 
Richards  Packing  Co.  et  ah  (R.  63-64;  568-594),  64 
N.  L.  R.  B.  133.  At  the  hearing  on  the  petitions,  the 
A.  F.  L.  contended  that  the  Master  Agreement  con- 
stituted a  bar  to  the  representation  proceeding  and 
urged  that  the  Board  dismiss  the  petitions  (64  N.  L. 
R.  B.  133,  135). 


18 

On  October  5,  1945,  the  Board  issued  a  telegraphic 
decision  and  order  directing  an  election  in  the  con- 
solidated cases  (R.  64;  570).  The  Board  found  that 
since  the  Master  Agreement  was  to  expire  within  a 
short  time,  it  did  not  constitute  a  bar  to  the  repre- 
sentation i^roceeding  which  was  designed  to  determine 
the  employees'  representatives  for  the  period  succeed- 
ing the  termination  of  the  Master  Agreement  (R. 
571-573;  64  N.  L.  R.  B.  133,  135)/^    On  October  17, 

1945,  pursuant  to  the  Board's  order,  the  Regional 
Director  conducted  an  election  among  the  employees 
in  the  plants  involved  (R.  64;  243-244)/' 

The  A.  F.  L.  filed  objections  to  all  the  elections  held 
pursuant  to  the  Ber cut-Richards  decision,  including 
the  election  held  among  the  group  including  respond- 
ent's employees   (R.  64;  596-607).     On  Januaiy  16, 

1946,  the  Regional  Director  issued  his  Report  on 
Objections  to  the  election  (R.  80;  596).  On  February 
15,  1946,  after  a  hearing  on  the  objections,  the  Board 
issued  a  Supplemental  Decision  and  Order  in  the  con- 
solidated cases  vacating  and  setting  aside  all  the  elec- 

^'  The  Board  subsequently,  on  October  12,  1945,  issued  a  formal 
Decision,  Direction  of  Election,  and  Order  consonant  with  the 
determination  and  findings  made  in  the  telegraphic  decision.  64 
N.  L.  R.  B.  133. 

^^  The  tally  of  the  votes  at  the  elections  of  the  employees  of 
the  member  companies  of  the  C.  P.  &  G.  showed  (R.  65;  611)  : 

Approximate  number  of  eligible  voters 23,  545 

Valid  votes  counted 10,  968 

Votes  cast  for  California  State  Council  of  Cannery  Unions, 

A.  F.   L 4,701 

Votes  cast  for  F.  T.  A.-C.  I.  O 6,  067 

Votes  cast  for  Cannery  and  Food  Process  Workers  Council  of 

the  Pacific  Coast,  Independent 110 

Votes  cast  against  participating  labor  organizations 90 

Challenged  ballots 1,  291 

Void  ballots 248 
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tions  as  inconclusive,  principally  on  the  ground  that 
they  were  not  "attended  by  such  procedural  safe- 
guards or  certainty  concerning  eligibility  as  to  con- 
stitute a  proper  foundation  for  a  Board  certification" 
(R.  80-83;  604,  595-614).  Since,  by  reason  of  the 
seasonal  nature  of  the  canning  industry,  it  would  be 
several  months  before  the  spring  season  reached  its 
peak  (R.  82;  605),  the  Board  stated  that  new  elec- 
tions would  be  held  as  early  in  the  1946  season  as  there 
was  substantial  employment,  or  even  sooner,  if  ade- 
quate voting  lists  could  be  prepared  (ihid.).  The 
Board  then  declared  (R.  81-82 ;  605-606)  : 

While  we  view  the  record  as  requiring  this 
result  we  reach  it  with  considerable  reluctance 
because  it  means  that  the  employees  will  have 
no  bargaining  representative  to  negotiate  an 
exclusive  collective  agreement  to  cover  the 
coming  season,  until  a  new  election  can  be  held 
which  may  result  in  one  of  the  rival  unions 
being  certified.  The  current  AFL  contract  will 
expire  on  March  1  and  since  the  legal  effect  of 
the  foregoing  determination  is  to  keep  the  ques- 
tion of  representation  pending  before  the 
Board,  none  of  the  unions  is  entitled  to  an  ex- 
clusive status  as  the  bargaining  agent,  after 
that  date.  In  accordance  with  well-established 
principles,'"  the  employers  may  not,  pending  a 
new  election,  give  preferential  treatment  to  any 
of  the  labor  organizations  involved,  although 
they  may  recognize  each  one  as  a  representa- 
tive of  its  members.  In  this  state  of  the  rec- 
ord, no  legal  effect  may  be  given  the  closed- 

''  See  Matter  of  Midwest  Piping  &  Supplj/  Co.,  Inc.,  63  N.  L. 
R.  B.  No.  163;  see  also  Matter  of  Ken-Rad  Tuhe  &  Lamp  Corp., 
62  N.  L.  R.  B.  21. 
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shop  provision  contained  in  the  current  col- 
lective agreements  after  their  expiration  date/^ 
the  inclusion  of  any  such  provision  in  any  new 
agreements,  or  action  pursuant  thereto,  would 
clearly  be  contrary  to  the  proviso  in  subsection 
8  (3).  Nothing  in  our  decision,  however, 
should  be  construed  as  requiring  any  change  in 
the  substantive  conditions  now  existing  by  vir- 
tue of  the  foregoing  agreements. 

^^  Moreover,  no  requests  for  dlscliarges  resulting  from  activity 
in  the  election  are  justified  even  under  the  present  agreement. 
See  Hatter  of  Rutland  Court  Owners.  44  N.  L.  R.  B.  587,  46  X.  L. 
R.  B.  1040. 

Despite  the  fact  that,  shortly  after  its  issuance, 
respondent  received  a  copy  of  the  Board's  Supple- 
mental Decision  admonishing  all  employers  affected 
by  the  Be  rent-Richards  decision  not  to  renew,  or  effect, 
any  exclusive  recognition  or  closed-shop  contracts 
while  the  representation  question  was  pendmg  (R.  83; 
188-189,  412-443),  respondent,  on  March  25,  1946, 
while  the  representation  question  was  still  pending,^^ 
entered  into  a  closed-shop  contract  with  the  A.  F.  L. 
(R.  83-84;  219-220,  487-489).  Specifically,  the  con- 
tract, of  indefinite  duration,  required  that  all  em- 
ployees become  and  remain  members  of  the  A.  F.  L., 
or  be  discharged  within  36  hours  after  notice  to 
respondent  of  their  failure  to  comply,  and  that,  in  the 
hiring  of  new  employees,  preference  be  given  unem- 

'"  The  representation  question  in  the  Bercut-Richards  case  is 
still  unsettled.  In  accordance  with  its  Supplemental  Decision 
therein,  the  Board  conducted  a  new  election  in  the  affected  plants 
in  August  and  September  1946.  Objections  to  this  election  were 
filed,  subsequently,  by  the  C.  I.  O.  On  the  basis  of  these  objec- 
tions, the  Board  has  conducted  an  extensive  invevStioation  of  the 
election  but,  to  date,  has  not  arrived  at  a  decision  as  to  the  merits 
of  the  objections. 
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plo3^ed  members  of  the  A.  F.  L.  (R.  83-84 ;  219-220) .''"" 
Admittedly,  respondent  has  enforced  and  given  effect 
to  this  agreement  since  its  consummation  (R.  489- 
490).  Moreover,  it  is  admitted  that  after  March  1, 
1946,  respondent  permitted  A.  F.  L.  representatives  free 
access  to  the  cannery  for  the  purposes  of  collecting 
dues  and  soliciting  memberships,  while  at  the  same 
time  denying  like  privileges  to  representatives  of  the 
C.  I.  0.  (R.  Ill;  264-266;  424-425). 

B.  The  Board's  decision  and  order 

The  Board  found,  on  the  facts  related  above,  that 
respondent's  discharge  of  the  29  employees  for  failure 
to  maintain  membership  in  the  A.  F.  L.  was  not  pro- 
tected by  the  Master  Agreement  under  the  proviso  to 
Section  8  (3)  of  the  Act,  and  was,  therefore,  a  viola- 
tion of  Section  8  (3)  and  (1)  of  the  Act  (R.  34,  36-37, 
98).  The  Board  further  found  (R.  34,  111),  that 
respondent  had,  in  violation  of  Section  8  (1)  of  the 
Act,  interfered  with,  restrained,  and  coerced  its  em- 
ployees in  the  exercise  of  the  rights  guaranteed  them 
in  Section  7  of  the  Act,  by  urging  its  employees  to 
become  and  remain  members  in  good  standing  in  the 
A.  F.  L.,  l)y  requiring,  as  a  condition  of  employment, 
the  employees  on  the  seniority  list  to  obtain  new  clear- 
ance slips  from  the  A.  F.  L.,  by  permitting  repre- 
sentatives of  the  A.  F.  L.  access  to  its  cannery  after 
March  1,  1946,  while  denying  like  privileges  to  repre- 
sentatives of  the  C.  I.  O.  (R.  34,  111),  and  by  granting 
on  March  25,  1946,  exclusive  recognition  and  a  closed- 

^°""  Respondent  executed  this  closed-shop  contract  on  the  very 
first  day  of  the  spinach  canning  season,  without  requiring  proof 
of  majority  from  the  A.  F.  L.  (R.  484 ;  487^89) . 
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shop  contract  to  the  A.  F.  L.  at  a  time  when  respond- 
ent knew  that  a  representation  question  was  pending 
before  the  Board  (R.  35,  98-111). 

The  Board's  order  requires  respondent  to  cease 
and  desist  from  its  unfair  labor  practices,  to  rein- 
state with  back  pay  those  of  the  29  employees  whom 
it  discriminatorily  discharged  and  who  had  not  been 
previously  rehired,  to  make  whole  with  back  pay 
those  who  had  been  rehired,  to  cease  giving  effect  to 
the  closed-shop  contract,  to  withhold  exclusive  recog- 
nition from  the  A.  F.  L.  unless  and  until  the  A.  F.  L. 
shall  have  been  certified  by  the  Board  as  the  exclusive 
representative  of  the  employees,  and  to  post  appro- 
priate notices   (R.  38-45).^ 

SUMMARY   OF  ARGUMENT 

I.  The  Board  properly  concluded  that  the  dis- 
criminatory discharges,  allegedly  made  in  accordance 
with  the  Master  Agreement,  were  not  protected  under 
the  proviso  to  Section  8  (3),  but  were  in  violation  of 
Section  8  (3)  of  the  Act. 

II.  The  Board  properly  concluded  that  respondent 
violated  Section  8  (1)  of  the  Act: 

(a)  By  rendering  assistance  to  the  A.  F.  L. 

(b)  By  entering  into  a  closed-shop  contract  with 
the  A.  F.  L.  when  a  representation  question  affecting 
its  employees  was  pending  before  the  Board. 

-"  The  Board,  like  the  Trial  Examiner,  dismissed  those  allega- 
tions of  the  complaint  which  averred  that  the  California  Proces- 
sors and  Growers,  Inc.,  violated  the  Act  (R.  34).  The  Board 
also  dismissed  without  prejudice  the  allegations  of  the  complaint 
insofar  as  it  alleged  that  respondent  had  discriminatorily  dis- 
charged one  John  M.  Smith  in  violation  of  Section  8  (3)  and 
(1)  of  the  Act  (ihid.). 
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ARGUMENT 

Point  I 

The  Board  properly  concluded  that  the  discriminatory  dis- 
charges, allegedly  made  in  accordance  with  the  Master 
Agreement,  were  not  protected  under  the  proviso  to  Section 
8  (3),  but  were  in  violation  of  Section  8  (3)  of  the  Act 

A.  The  Master  Agreement  affords  respondent  no  protection  for  the 
discrimination  engaged  in 

Section  8  (3)  of  the  Act,  apart  from  the  proviso 
thereto,  makes  it  an  unfair  labor  practice  for  an  em- 
ployer "By  discrimination  in  regard  to  hire  or  tenure 
of  employment  or  any  term  or  condition  of  employ- 
ment to  encourage  or  discourage  membership  in  any 
labor  organization  *  *  *."  The  proviso  to  Sec- 
tion 8  (3)  allows  an  exception  to  this  broad  proscrip- 
tion by  permitting  an  employer,  within  certain  limits, 
to  make  "an  agreement  with  a  labor  organization 
*  *  *  to  require  as  a  condition  of  employment 
membership  therein  *  *  *.'"'  There  can  be  no 
question,  therefore,  but  that  if  the  Master  Agreement, 
in  alleged  accordance  with  which  respondent  dis- 
charged 29  of  its  employees  because  they  failed  to 

^  The  proviso  to  Section  8  (3)  reads  in  full  as  follows: 
^^Provided^  That  nothing  in  this  Act  or  in  the  National  Industrial 
Recovery  Act  (U.  S.  C.  Supp.  VII,  Title  15,  sees.  701-712),  as 
amended  from  time  to  time,  or  in  any  code  or  agreement  approved 
or  prescribed  thereunder,  or  in  any  other  statute  of  the  United 
States,  shall  preclude  an  employer  from  making  an  agreement 
with  a  labor  organization  (not  established,  maintained,  or  as- 
sisted by  any  action  defined  in  this  Act  as  an  unfair  labor  prac- 
tice) to  require  as  a  condition  of  employment  membership  therein, 
if  such  labor  organization  is  the  representative  of  the  employees 
as  provided  in  section  9  (a)  in  the  appropriate  collective  bargain- 
ing unit  covered  by  such  agreement  when  made." 
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maintain  membership  in  the  A.  F.  L.  {supra,  pp.  10-15) , 
did  not  condition  their  employment  upon  such  mem- 
bership, the  discharges  constituted  an  imlawful  dis- 
crimination in  violation  of  Section  8  (3)  of  the  Act. 
N.  L.  R.  B.  V,  Electric  Vacuum  Cleaner  Co.,  Inc.,  315 
U.  S.  685,  692-695 ;  N.  L.  R.  B.  v.  Waterman  Steam- 
ship Corporation,  309  U.  S.  206,  211-213;  N.  L.  R.  B. 
V.  Mason  Mfg.  Co.,  126  F.  2d  810,  813-814  (C.  C.  A. 
9)  ;  South  Atlantic  Steamship  Co.  v.  N.  L.  R.  B.,  116 
P.  2d  480,  482  (C.  C.  A.  5),  certiorari  denied,  313 
U.  S.  582. 

Thus,  the  single  question  presented  by  this  phase  of 
the  case  is  whether  the  Master  Agreement  was  a 
closed-shop  contract,  i.  e.,  whether,  in  the  language  of 
the  proviso  to  Section  8  (3)  of  the  Act,  it  required  of 
the  employees  discriminated  against,  membership  in 
the  A.  F.  L.  ''as  a  condition  of  employment."  The 
language  of  the  Master  Agreement,  we  submit,  not 
only  supports  the  Board's  finding  that  "nothing" 
therein  "required  the  employees  in  question  to  main- 
tain their  miion  membership  as  a  condition  of  con- 
tinued employment  with  respondent"  (R.  36),  but 
permits  no  other  construction. 

1.  The  terms  of  the  Master  Agreement  did  not  condition  employment  upon 

union  membership 

The  portions  of  the  Master  Agreement  (R.  615-648) 
which  deal  with  the  matters  of  hiring  practices  and 
the  employer's  obligations  in  connection  with  the 
union  membership  status  of  his  employees  are  as 
follows  (R.  617-618) : 
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Section"  3.  Preference  of  Employment  and 
Hiring  Practices. 
(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-union  employees  who 
are  within  the  jurisdiction  of  the  local  miion 
shall  not  constitute  a  violation  of  this  agree- 
ment, provided,  however,  that  before  any  strike 
action,  job  action,  or  other  direct  action  is 
taken  on  this  account,  the  local  Union  will  sub- 
mit the  matter  for  adjustment  as  provided  in 
Section  8  hereof."^  In  order  to  aid  in  the 
promjot  adjustment  of  such  matters,  the  Union 
shall  furnish  its  members  with  a  clearance  card, 
dues  book  or  other  evidence  of  paid-up  mem- 
bership, and  when  employees  who  are  on  the 
seniority  lists,  as  defined  in  Section  9  hereof,-"^ 


^  Section  8  establishes  tlie  grievance  procedure  and  provides 
for  the  ultimate  disposition  of  grievance  questions  by  arbitration 
if  necessary  (R.  622-626). 

^  Section  9  relates  to  the  establishment  of  a  seniority  roster  and 
provides,  in  part,  as  follows  (R.  626-628)  : 

"  (b)  All  jobs  shall  be  filled  and  rehiring  shall  be  from  the  regu- 
lar list  in  the  order  of  seniority,  and  thereafter  all  vacancies  in 
positions  of  regular  and  seasonal  employment  shall  be  filled  from 
the  seasonal  list  in  the  same  order  *  *  *^  Similarly,  lay-offs 
for  lack  of  work  shall  be  made  in  the  reverse  order  of  senior- 
ity    *     *     *^ 

"In  rehiring  new  employees,  the  procedure  and  preferences  pro- 
vided in  Section  3  hereof  shall  be  followed     *     *     *. 

***** 

"(d)  In  each  plant  employees  shall  be  divided  into  two  (2) 
groups  as  follows:  Regular  employees  and  seasonal  employees, 
all  to  be  listed  on  one  seniority  roster  for  said  plant. 

"(e)  Regular  employees  are  those  who  have  worked  in  a  given 
plant  at  least  forty  (40)  weeks  out  of  the  fifty-two  (52)  weeks 
during  the  preceding  calendar  year. 

"Seasonal  employees  are  those  other  than  regular  employees 
who  worked  in  a  given  plant  at  least  sixty  (60)  percent  of  the 
total  number  of  operating  days  of  said  plant  during  the  previous 
season." 
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are  called  to  tvork,  the  Employer  will  request 
that  such  evidence  he  presented  hy  those  who 
have  it,  and  will  keep  a  record,  which  will  he 
availahle  to  the  Union,  of  all  employees  who  do 
not  present  such  evidence.  Similarly  the 
Union  will  from  time  to  time,  when  such  in- 
formation is  available,  notify  the  Employer  of 
the  names  of  delinquent  or  suspended  members, 
or  other  non-union  employees,  according  to 
Union  records. 

The  Employer  shall  be  the  sole  judge  of  the 
qualifications  of  all  its  employees,  subject  to 
appeal  as  provided  in  Section  8  hereof,  but  in 
the  selection  of  netv  employees  the  Employer 
will  give  preference  of  employment  to  unem- 
ployed members  of  the  local  union,  provided 
they  have  the  necessary  qualifications  and  are 
available  when  new  employees  are  to  be  hired. 
''New  employees,"  for  the  purpose  of  this  agree- 
ment, are  defined  to  be  persons  w^ho  are  not  on 
the  seniority  list  of  the  hiring  plant,  as  defined 
in  Section  9  hereof,  even  though  they  may  have 
been  employed  previously  by  said  plant.  As  a 
basis  for  preferential  consideration  as  new  em- 
ployees as  aforesaid,  unemployed  members  of 
the  local  union  shall  be  required  to  present  a 
clearance  card  from  the  local  union  evidencing 
the  fact  of  their  paid-up  membership.  [If 
such  union  members  are  not  available  for  such 
employment,  the  Employer  may  hire  any  person 
not  a  member  of  the  Union  provided  that  such 
person  will  be  required  to  file  an  application 
for  membership  in  the  local  union  before  being 
put  to  work.     Upon  filing  such  application  he 
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shall  receive  from  the  Union  a  written  state- 
ment that  he  has  made  such  application,  which 
statement  shall  be  taken  up  by  the  Employer 
and  returned  to  the  Union  when  the  applicant 
is  put  to  work.  It  is  further  understood  that 
such  person  must  become  a  member  of  the  local 
union  within  ten  (10)  days  after  his  employ- 
ment, and  that  the  local  union  will  not  reason- 
ably refuse  to  accept  such  person  as  a  member.] 
[Italics  added.]  '* 

Subsection  (b)  of  Section  3  of  the  Agreement  pro- 
vides for  the  mechanics  of  carrying  out  the  foregoing 
and  requires  the  contracting  local  union  to  have  a 
representative  available  in  the  plant  to  receive  the 
applications  from  new  employees  (R.  619-622).  In 
this  subsection  ''the  local  union  agrees  to  assume  re- 
sponsibility for  completing  the  matter  of  subsequent 
affiliation  by  new  workers  as  members  of  the  Union" 
(R.  622). 

Section  3  of  the  Agreement,  as  its  title  suggests, 
focuses  upon  the  proposition  that  the  employer  will 
give  prefereywe  to  union  members  in  hiring  neiv  em- 
ployees. Nothing  in  the  Agreement  so  much  as  sug- 
gests that  old  employees,  that  is,  employees  on  the 
seniority  list,""  are  required,  as  a  condition  of  contin- 

2^  The  matter  in  brackets  is  a  modification  made  on  or  about 
July  10,  1943,  due  to  the  then  existing  manpower  shortage,  to  per- 
mit the  canneries  to  hire  during  the  1943  canning  season  "emer- 
gency workers"  who,  however,  had  to  file  an  application  for  mem- 
bership in  the  local  union  of  the  Council  or  obtain  an  "emergency 
card"  therefrom  before  being  allowed  to  work  (K.  618,  640-616). 

25  As  shown  above  {supra,  pp.  9-13) ,  all  of  the  employees  whose 
discriminatory  discharges  are  involved  herein  were  old  employees 
on  the  seniority  list. 


28 

ued  employment,  either  to  join  the  A.  F.  L.  or  to  main- 
tain their  memberships  if  they  had  joined  in  the  past. 
The  only  provision  in  the  Agreement  requiring  union 
membership  of  miy  employee  is  the  second  paragraph 
of  Section  3  (a)  which  provides  (1)  that  unemployed 
members  of  a  local  must  show  a  clearance  card  "evi- 
dencing the  fact  of  their  paid-up  membership ' '  before 
they  are  eligible  for  "preferential  consideration  as 
new  employees"  {stipra,  p.  26),  and  (2)  that  a  new 
non-union  member  employee,  hired  to  fill  a  job  for 
which  a  miion  member  was  not  available,  "must  be- 
come a  member  of  the  local  union  within  ten  (10)  days 
after  his  employment"  (ibid.).  Even  these  provisions 
affecting  new  employees,  however,  do  not  require  such 
employees  to  maintain  their  union  membership  in  the 
future  as  a  condition  of  continued  employment. 

The  provision  in  section  3  (a)  of  the  Agreement 
that  a  refusal  on  the  part  of  union  members  "to  work 
with  non-union  employees  *  *  *  shall  not  consti- 
tute a  violation  of  this  agreement, ' '  is  the  only  portion 
of  this  section  of  the  Agreement  applicable  to  em- 
ployees on  the  seniority  list  (infra,  p.  29).'"  And 
there  is  absolutely  no  indication  therein  that  such 
employees  are  required  to  join,  or  maintain  member- 
ship in,  the  union  as  a  condition  of  employment.  The 
provision  does  nothing  more  than  preserve  to  union 
members  the  right  to  strike  in  protest  against  being 
required  to  work  with  non-union  employees,  and  to  do 

^  If  the  Master  Agreement  were  truly  a  closed-shop  contract 
this  provision  clearly  would  be  meaningless,  for  no  employees  who 
were  not  members  of  the  union  would  be  permitted  to  work  in  the 
plant. 
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so  without  having  such  strike  action  constitute  a  viola- 
tion of  the  Master  Agreement.  And  even  this  right  is 
qualified  by  the  proviso  that  any  dispute  in  this  con- 
nection must  be  submitted  for  adjustment  through  the 
contractual  grievance  procedure,  before  any  direct 
action  may  be  taken  by  the  union  or  its  members.  "In 
order  to  aid  in  the  prompt  adjustment  of  such  mat- 
ters," the  Agreement  provides  that  the  union  will 
furnish  all  its  members  with  a  clearance  card  "or 
other  evidence  of  paid-up  membership,"  and  that  the 
employer,  upon  recalling  to  work  employees  "who  are 
on  the  seniority  lists,"  will  report  to  the  union  all 
such  employees  who  do  not  present  evidence  of  union 
clearance.  Presumably  as  a  cross-check  to  keep  the 
records  straight,  the  Agreement  provides  also  that  the 
union  will,  in  turn,  inform  the  employer  of  delinquent 
or  suspended  members. 

This  is  a  far  cry  from  an  agreement  providing  for 
the  maintenance  of  a  closed-shop.  Whatever  else 
these  terms  of  the  Agreement  may  stand  for,  they 
certainly  do  not  provide  that  employees  on  the 
seniority  list  must  maintain  membership  in  the  union 
or  else  be  subject  to  discharge  from  their  jobs.  In- 
deed, neither  respondent  nor  the  A.  F.  L.  contend  to 
the  contrary.  Respondent,  in  fact,  has  conceded  that 
the  Board's  interpretation  of  the  language  of  the 
Agreement  is  correct.  For,  in  January  1946,  in  oral 
argument  before  the  Board  in  the  Bercut-RicJiards 
case  (R.  214) ,  which,  as  we  have  seen  {supra,  pp.  18-20) , 
also    involved    the    Master    Agreement,    respondent's 
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counseP'  declared  that  the  language  of  "the  contract 
itself  does  not  exjn-essly  require  that  we  discharge 
people  for  not  maintaining  good  standing  in  the 
union."  Respondent's  counsel  affirmed  this  appraisal 
of  the  terms  of  the  Master  Agreement  in  the  hearing  be- 
fore the  Trial  Examiner  in  the  instant  case  (R.  198- 
200).  While  the  A.  P.  L.  has  made  no  such  forthright 
concession,  it  has,  at  no  point  in  the  instant  case,  urged 
before  the  Board  that  the  language  of  the  Agreement 
conditioned  continued  employment  of  employees  on  the 
seniority  list  upon  membership  in  the  A.  F.  L.  And 
even  in  its  relations  with  the  various  employers  who 
were  parties  to  the  Master  Agreement,  the  A.  F.  L., 
according  to  the  secretary-treasurer  of  the  local  at  the 
Hume  plant  at  that  time  (R.  96;  285-286),  apparently 
insisted  that  it  was  a  closed-shop  agreement,  only 
"when  they  could  get  away  with  it"  (R.  96;  298-300). 

The  fact  that  the  terms  of  the  Master  Agreement  do 
not  make  continued  employment  of  employees  on  the 
seniority  list  contingent  upon  membership  in  the 
A.  F.  L.  is,  we  submit,  decisive  of  the  propriety  of  the 
Board's  finding  that  respondent  violated  Section  8  (3) 
of  the  Act  when  it  discharged  the  29  employees  on  the 
seniority  list  because  they  failed  to  maintain  mem- 
bership in  the  A.  F.  L. 

The  proviso  to  Section  8  (3)  of  the  Act,  as  we  have 
noted,  permits  such  discrimination  against  employees 
only  where  the  employer  and  the  union  properly  rep- 
resenting his  employees  have  an  agreement  which 
makes  union  membership  "a  condition  of  employ- 
ment."   Matter  of  Iron  Fireman  Manufacturing  Com- 

^^Mr.  John  Paul  St.  Sure,  who  is  also  respondent's  counsel  in 
the  instant  case  (R.  163). 
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pany,  69  N.  L.  R,  B.  19,  20-21.  The  proviso  is,  in  short, 
an  exception  to  the  statute's  broad  proscription  of  em- 
ployer discrimination  against  employees  because  of 
their  union  affiliations  or  activity  and,  as  such,  is  to  be 
narrowly  and  strictly  construed.^^  As  the  Supreme 
Court  has  declared,  "These  words  of  the  exception  must 
have  been  carefully  chosen  to  express  the  precise  na- 
ture and  limits  of  permissible  emi)loyer  activity  in 
union  organization"  {N.  L.  R,  B.  v.  Electric  Vacuum 
Cleaner  Co.,  Inc.,  315  U.  S.  685,  695).  The  Congres- 
sional purpose  in  including  the  proviso  in  the  Act  was 
not  to  "favor,"  "facilitate,"  or  give  "special  legal  sanc- 
tions" to  closed-shop  arrangements  between  unions 
and  employers  (Report  of  the  Senate  Committee  on 
Education  and  Labor,  74th  Cong.,  1st  Sess.,  S.  Rep. 
No.  573,  PI).  11-12).'''     The  purpose  was  simply  to 

2«  The  cases  abound  which  lay  down  the  fundamental  principle 
that  such  a  proviso  must  be  strictly  construed  and  that  one  seeking 
to  come  within  the  exception  must  comply  strictly  with  the  words 
as  well  as  the  reason  for  the  proviso.  See,  e.  g.  Hartford  Electric 
Light  Co.  V.  Federal  Poioer  Com/mission,  131  F.  2d  953,  962 
(C.  C.  A.  2),  certiorari  denied,  319  U.  S.  741;  Great  Atlantic  <& 
Pacific  Tea  Co.  v.  Federal  Trade  Commission,  106  F.  2d  667,  674 
(C.  C.  A.  3),  certiorari  and  rehearing  for  certiorari  denied,  308 
U.  S.  625,  309  U.  S.  694;  Fleming  v.  Hawkeye  Pearl  Button  Co., 
113  F.  2d  52,  56  (C.  C.  A.  8)  ;  V.  S.  v.  Dickson,  40  U.  S.  141,  165; 
Canadian  Pac.  Ry.  Co.  v.  U.  S.,  73  F,  2d  831,  834  (C.  C.  A.  9) ; 
Rochester  Telephone  Corporation  v.  U.  S.,  23  F.  Supp.  634,  636 
(D.  C.  N.  Y.) ,  aff'd  307  U.  S.  125 ;  Spokane  S  Inland  R.  R.  v.  U.  S., 
241  U.  S.  344,  350 ;  Thomas  Basham  Co.  v.  Lucas,  21  F.  2d  550, 
551  (D.  C.  Ky.),  aff'd  30  F.  2d  97  (C.  C.  A.  6).  The  hmited  scope 
and  application  of  the  proviso  is  clearly  indicated  by  the  Senate 
and  House  Reports  on  the  bill  before  its  enactment.  Senate  Rep. 
No.  573,  74th  Cong.,  1st  Sess.,  pp.  11-12;  H.  Rep.  No.  1147,  74th 
Cong.,  1st  Sess.,  pp.  19-20. 

2«  To  the  same  effect,  H.  Rep.  No.  1147,  74th  Cong.,  1st  Sess., 
pp.  19-20. 
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p^nwi^  the  making  of  a  "traditional  *  *  *  closed- 
shop  agreement"  within  the  bounds  of  the  basic  poli- 
cies of  the  Act  (S.  Rep.,  pp.  12,  13).  The  Board 
and  the  courts,  therefore,  have  read  the  proviso,  not 
in  isolation,  but  in  conjunction  with  the  Act  as  a 
whole,  and  have  held,  indeed,  that  even  employer  dis- 
crimination which  might  appear  to  be  protected  by 
the  letter  of  the  proviso  is  not  permissible  where  it 
would  result  in  a  denial  to  employees  of  the  funda- 
mental freedom  to  select  representatives,  and  the  pro- 
tection against  discrimination,  which  the  Act  as  a 
whole  was  designed  to  afford.  Wallace  Corporation 
V.  N.  L.  R.  B.,  323  U.  S.  248,  256;  Local  2880  v.  N.  L. 
R.  B.,  158  F.  2d  365,  368-369  (C.  C.  A.  9),  certiorari 
granted,  65  S.  Ct.  1305;  N.  L.  R.  B.  v.  American 
White  Cross  Laboratories,  Inc.,  160  F.  2d  75  (C.  C.  A. 
2).  In  the  instant  case,  where  even  the  letter  of  the 
proviso  was  not  satisfied  {supra,  pp.  24—30),  it  follows 
a  fortiori  that  respondent  can  find  no  protection  in 
the  proviso  for  the  discrmiination  in  which  it  has 
engaged  . 

2.  The  parties  did  not  treat  the  Master  Agreement  as  a  closed-shop  contract 

In  view  of  the  considerations  discussed  immediately 
above,  it  clearly  would  be  against  everything  the  Act 
stands  for  to  strain  the  terms  of  the  Agreement  and 
the  conduct  of  the  parties  thereto,  in  order  to  wring 
out  a  construction  which  would  excuse  the  discrimina- 
tion worked  upon  respondent's  employees.  But  that 
is  precisely  what  respondent  and  the  A.  F.  L.  seek 
to  do.  For  their  real  contention  is  that,  even  if  the 
Master  Agreement  was  not  a  closed-shop  agreement, 
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on  its  face,  the  parties  treated  it  as  such  and,  there- 
fore, respondent's  discriminatory  action  is  protected 
by  the  proviso  to  Section  8  (3)  of  the  Act  (R.  550, 
554).  This  contention  is  wholly  without  merit.  In 
the  first  place,  as  the  Board  found  (R.  36-37,  95-98), 
the  parties  did  not  treat  the  Master  Agreement  as  a 
closed-shop  contract  and,  in  the  second  place,  even  if 
they  had  done  so,  their  conduct  could  not  alter  the 
effect  of  the  unambiguous  written  terms  of  the  Agree- 
ment so  as  to  bring  it  within  the  protection  of  the 
proviso. 

The  record  herein  shows  l^eyond  dispute  that,  as 
the  Board  found  (R.  34,  36-37,  95-98),  the  Master 
Agreement  was  not,  either  by  mutual  consent  or  cus- 
tom, regarded  by  the  i^arties  as  requiring  member- 
ship in  good  standing  in  the  local  union  as  a  condi- 
tion of  employment.  Nor  is  the  basis  for  this  finding 
offset  by  evidence  that  Assistant  Superintendent  Gal- 
lardo  had,  at  the  instance  of  the  A.  F.  L.,  from  time 
to  time  between  1941  and  1944,  informed  employees 
that  they  could  not  work  at  the  Hume  plant  miless  they 
had  clearances  from  that  union  and  that  such  em- 
ployees either  did  not  report  for  work  again  or  ob- 
tained clearances  (R.  472-474).  Wesley  King,  busi- 
ness agent  for  Local  22382  during  1943  and  1944  (R. 
520-522),  could  recall  only  two  instances  of  an  em- 
ployee having  been  dismissed  at  the  behest  of  the 
A.  F.  L.,  and  in  those  cases  the  workers  involved  were 
new  employees  who  were  discharged,  in  strict  com- 
pliance with  the  specific  provisions  of  the  Master 
Agreement  (R.  618,  622),  because  they  failed  to  com- 
plete their  applications  for  membership  in  the  A.  F.  L. 
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\Yitliin  10  days  of  their  initial  emx:)loyment  (R.  520- 
523).  And  according  to  R.  M.  Tomson,  for  several 
years  secretary-treasurer  and  business  manager  for 
the  A.  F.  L.  local  at  the  Hume  plant,  only  when  the 
A.  F.  L.  thought  it  could  "get  away  with  it"  was  a 
claim  put  forward  that  the  Master  Agreement  was  a 
closed-shop  contract  (R.  96 ;  300) .  He  admitted,  more- 
over, that  the  A.  F.  L.  had  sought  a  closed-shop  con- 
tract from  the  C.  P.  &  G.  "every  year,"  but  that  the 
canneiy  association  would  never  grant  it  this  con- 
cession (R.  96;  301-302,  311-312). 

As  we  have  seen  {supra,  p.  10),  in  November  1945, 
when  the  A.  F.  L.  demanded  that  respondent  give  the 
Master  Agreement  the  force  and  effect  of  a  closed- 
shop  contract  by  compelling  employees  who  were  on 
the  seniority  list  to  become  members  of  the  A.  F.  L., 
President  Hume  requested  advice  from  the  C.  P.  &  G. 
and  was  told  that  the  union  demand  was  beyond  the 
scope  of  the  contract  {supra,  p.  10).  It  is  undisputed 
that  subsequent  to  the  receipt  of  this  advice  respond- 
ent steadfastly  refused  to  yield  to  any  of  the  A.  F.  L.  's 
demands  that  it  dismiss  delinquent  members,  until 
several  weeks  later  when  respondent  effected  the  dis- 
charges involved  in  this  case  {supra,  p.  11). 

It  is  likewise  clear  that  the  C.  P.  &  G.  did  not  re- 
gard the  Master  Agreement  as  a  closed-shop  agree- 
ment. We  have  already  seen  how  it  opposed  such  an 
interpretation  in  the  fall  of  1945  {supra,  pp.  10-11). 
And  it  maintained  this  position  consistently,  for  early  in 
1946,  when  the  A.  F.  L.  again  attempted  to  "get  away 
with"  the  claim  that  the  Master  Agreement  provided 
for  a  closed  shop,  the  determined  opposition  of  the 
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respondent  and  the  C.  P.  &.  G.  to  this  interpretation 
resulted  in  an  exliaustion  of  the  grievance  procedure 
set  up  by  the  Agreement  for  the  settlement  of  disputes 
relating  to  construction  of  its  terms  {supra,  pp. 
15-17). 

Moreover,  after  having  yielded  to  the  A.  F.  L.  in 
making  the  discharges  here  involved,  respondent  reas- 
serted its  original  position.  Thus,  in  contrast  with 
the  A.  F.  L.  claim  that  the  Master  Agreement  imposed 
the  requirement  that  respondent  discharge  employees 
who  failed  to  maintain  membership  in  the  A.  F.  L., 
counsel  for  respondent  subsequently  stated  before  the 
Board  that  the  language  of  the  Agreement  contained 
no  such  requirement  (supra,  pp.  29-30).  And  in  Feb- 
ruary 1946,  before  the  Central  Adjustment  Board,  re- 
spondent's counsel  stated  that  the  discussions  between 
respondent  and  the  A.  F.  L.  over  Section  3  (a)  of  the 
Agreement  (the  preferential  hiring  section)  had  re- 
sulted '^in  no  common  agreement  between  union  and 
employer  representatives  concerning  [its  interpreta- 
tion]"  (R.  449).  Also,  in  February  1946,  respondent, 
reversing  the  position  it  had  taken  when  it  discharged 
employees  in  November  and  December  1945,  because 
they  had  not  maintained  membership  in  the  A.  F.  L. 
rehired  several  of  these  employees,  despite  the  fact 
that  they  had  paid  no  dues  to  the  A.  F.  L.  since  June 
1945,  and  were  not  members  in  good  standing  (supra, 
pp.  15-16). 

It  is  further  significant  that  when  the  Master 
Agreement  was  amended  in  writing  on  three  separate 
occasions  (R.  615,  408),  no  change  whatever  was 
made  in  Section  3  (a)  which  deals  with  union  mem- 
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bership  requirements  (R.  409-410,  617).  Certainly, 
it  may  be  assumed  that  if  the  parties  had  really  been 
in  agreement  on  the  matter  of  maintaining  a  closed- 
shop,  they  would  have  embodied  such  agreement  in 
the  terms  of  tlieir  written  contract  itself  at  the  first 
available  opportunity,  particularly  since  respondent 
concededly  did  not  consider  that  the  language  of  the 
Master  Agrement  provided  for  a  closed-shop  {supra, 
pp.  29-30).  The  conclusion  is  inescapable  that  the 
reason  neither  the  Master  Agreement  nor  the  amend- 
ments thereto,  included  a  closed-shop  provision  is  that 
the  parties,  in  fact,  never  reached  an  accord  on  this  is- 
sue. That  respondent  and  the  A.  F.  L.  understood  the 
appropriate  terminology  to  express  an  agreement  to  a 
closed-shop  may  be  taken  for  granted.  But,  in  any 
event,  such  understandmg  was  clearly  demonstrated 
by  the  parties  when,  on  March  25,  1946,  after  having 
finally  agreed  to  enter  into  a  true  closed-shop  con- 
tract, they  executed  an  agreement  which  stated  that 
*'It  shall  be  a  condition  of  employment  with  the 
employer  that  all  employees  covered  by  this  agreement 
shall  become  and  remain  members  of  the  Union  in 
good  standing",  and  further,  that  ''Persons  who  fail 
to  maintain  good  standing  in  Union  *  *  *  shall 
be  discharged  within  thirty-six  (36)  hours  after  the 
company  is  so  notified  by  the  Union"  (E.  219-220).'" 

^°  From  what  has  been  said  above,  it  is  apparent  that  the  check- 
off arran<iement  effected  by  amendment  of  the  Master  Agreement 
in  June  1945  (R.  408-420),  was  in  no  sense  an  agreement  for  a 
closed-sho]5.  It  provided  for  nothing  more  than  voluntary  check- 
offs revocable  at  the  will  of  each  individual  employee  (E.  410). 
This  amendment  superseded  the  earlier  check-off  agi^eement  en- 
tered into  between  respondent  and  the  A.  F.  L.  in  August  1944 
(R,  408,  410,  216-218).    That  agreement  provided  for  compulsory 
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From  this  record  of  continuing  disagreement  be- 
tween respondent  and  the  A.  F.  L.  as  to  whether 
respondent  was  required,  under  the  Master  Agreement, 
to  maintain  a  closed-shop,  the  parties  now  seek  to 
construct  an  agreement.  But  nothing  is  clearer,  we 
submit,  than  the  fact  that  they  have  failed  in  their 
undertaking,  and  that  respondent  has  failed  to  sus- 
tain its  "burden  of  proof  of  a  closed-shop  agree- 
ment".^' The  truth  is,  as  the  Board  fomid,  that  the 
Master  Agreement  was  not  "either  by  mutual  consent 
or  custom,  regarded  by  the  parties  as  one  requiring 
membership  in  good  standing  in  the  local  union  as  a 
condition  of  employment"  (R.  98),  that  the  A.  F.  L. 
pressed  for  a  closed-shop  construction  only  when  it 
thought  it  could  "get  away  with  it"  (R.  96),  and 
that  respondent  effected  the  discriminatory  discharges 
herein,  not  in  accordance  with  its  understanding  of  the 
requirements  of  the  Master  Agreement,  but  m  sur- 
render to  the  threat  of  economic  retaliation  by  the 
A.  F.  L.  (R.  88, 89,  supra,  pp.  11-12) .''    The  fact  is  that 

check-off  against  members  of  the  union,  but  contained  no  provi- 
sion for  compulsory  membership  in  the  union  (E.  216-218).  In 
any  event,  its  provisions  are  inmiaterial  since  it  was  no  longer  in 
effect  at  the  time  of  the  discriminatory  discharges  herein,  which 
occurred  in  November  and  December  1945    {supra,  pp.  10-15). 

^^  N.  L.  R.  B.  V.  Mmon  Mfg.  Co.,  126  F.  2d  810,  813  (C.  C.  A.  9). 

^2  That  threatened  economic  hardship  may  not  excuse  an  em- 
ployer from  the  consequences  of  his  unfair  labor  practices  is,  of 
course,  well  settled.  The  Act  "permits  no  immunity  because  the 
employer  may  think  the  exigencies  of  the  moment  require  infrac- 
tions of  the  statute."  N.  L.  R.  B.  v.  Star  Puhlishing  Co.,  97  F.  2d 
465,  470  (C.  C.  A.  9)  ;  McQuay-N orris  Mfg.  Co.  v.  N.  L.  R.  B., 
116  F.  2d  748,  752  (C.  C.  A.  7),  certiorari  denied,  313  U.  S.  565; 
N.  L.  R.  B.  V.  Hudson  Motor  Car  Co.,  128  F.  2d  528,  532-533 
(C.  C.  A.  6)  ;  N.  L.  R.  B.  v.  National  Broadcasting  Co.,  Inc., 
150  F.  2d  895,  900  (C.  C.  A.  2). 
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the  discharges  were  made,  not  in  accordance  with,  but 
entirely  outside  of,  the  requirements  of  the  Master 
Agreement. 

3.  The  conduct  of   the  contracting  parties  could  not  bring   the  Master 
Agreement  within  the  ambit  of  the  proviso  to  Section  8  (3)  of  the  Act 

In  view  of  its  unmistakably  clear  terms,  the  require- 
ments of  the  Master  Agreement  may  not  be  explained 
away  or  altered  by  reference  to  the  conduct  of  the 
parties  following  its  execution.  It  is  elementary  that, 
"if  the  meaning  of  the  contract  is  plain,  the  acts  of 
the  parties  cannot  prove  an  interpretation  contrary 
to  the  plain  meaning"  (3  Williston,  Contracts,  Rev. 
Ed.,  Sec.  623,  pp.  1793-1794.  South  Atlantic  Steam- 
ship Co.  V.  N.  L.  R.  B.,  116  F.  2d  480,  482  (C.  C.  A.  5), 
certiorari  denied,  313  U.  S.  582),  and  that  ''The  fact 
that  the  parties  followed  a  different  plan  cannot  work 
a  revocation  of  the  plain  agreement"  {In  re  Chicago 
ct  E.  I.  Ry.  Co.,  94  F.  2d  296,  299  (C.  C.  A.  7)). 
Railroad  Co.  v.  TrimUe,  11  U.  S.  367,  377;  Dant  d 
Riissel,  Inc.  v.  Grays  Harbor  Exportation  Co.,  106  F. 
2d  911,  912  (C.  C.  A.  9)  ;  Lesamis  et  ah  v.  Greenherg, 
225  F.  449,  451-452  (C.  C.  A.  9)  ;  Alaska  Treadwell 
Gold  Mining  Co.,  et  ah  v.  Alaska  Gastineau  Mining 
Co.,  214  Fed.  718,  727  ( C.  C.  A.  9) ,  modified  as  to  another 
point,  221  Fed.  1019  (C.  C.  A.  9),  certiorari  denied  238 
U.  S.  614;  Hutchinson  Gas  &  Fuel  Co.  v.  Wichita 
National  Gas  Co.,  267  Fed.  35,  46  (C.  C.  A.  8). 

Nor  does  the  fact  that  respondent  upon  occasion, 
may  have  acquiesced  in  the  A.  F.  L.'s  demand  for  the 
discharge  of  a  delinquent  member  {supra,  pp.  33-34) 
establish  a  contractual  modification  of  the  Master  Agree- 
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ment.  Evidence  of  such  conduct  proves  only  a  volun- 
tary concession  which  respondent  was  not  obligated  to 
continue.  In  re  Desnoyers'  Shoe  Co.,  227  Fed.  16,  18 
(C.  C.  A.  7).  The  fact  ''that  the  [respondent]  has 
done  more  *  *  *  than  the  letter  of  [its]  obliga- 
tion requires  [cannot]  be  used  to  compel  similar  over- 
performance"  of  its  obligation  thereafter.  Lieheskind 
V.  Mexican  Light  ct  Power  Co.,  116  F.  2d  971,  974 
(C.  C.  A.  2). 

Finally,  the  contention  that,  even  though  the  terms 
of  the  Master  Agreement  did  not  condition  employ- 
ment by  respondent  upon  A.  F.  L.  membership,  the 
discrimination  exercised  by  respondent  against  its 
employees  herein  is  protected  by  the  proviso  to  Section 
8  (3)  of  the  Act,  because  the  parties  to  the  Agreement 
treated  it  as  if  it  conditioned  employment  upon  A.  F.  L. 
membership,  leads  to  a  circular  argument  which  is 
invalid  on  its  face.  The  argiunent  is,  in  short,  that 
since  the  parties  were  operating  under  the  Master 
Agreement,  and  since  respondent,  in  accordance  with 
the  request  of  the  A.  F.  L.,  discharged  employees  who 
had  been  suspended  from  the  union  for  non-payment 
of  dues,  the  parties  acted  as  they  would  have  acted 
had  the  Master  Agreement  been  a  closed-shop  contract, 
and  the  Agi^eement  therefore,  insofar  as  the  parties 
were  concerned,  tvas  a  closed-shop  contract. 

The  obvious  fallacy  in  this  argument  is  that  respond- 
ent seeks  to  use  the  very  conduct  which  constituted 
its  violation  of  the  Act,  as  an  excuse  for  escaping 
responsibility  for  the  violation.  ^Acceptance  of  this 
argument  would  convert  the  proviso  to  Section  8  (3) 
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into  a  device  which  would  permit  an  employer,  acting 
together  with  the  miion  representing  his  employees, 
to  suspend  at  will  the  protection  of  Section  8  (3)  so 
far  as  his  employees  are  concerned.  If  the  employer 
can  point  to  tlio  discrimination  itself  as  justification 
for  his  action,  the  proviso  to  Section  8  (3)  is  reduced 
to  an  absurdity.  Clearly  the  proviso  was  not  designed 
to  furnish  any  such  loophole  through  which  the  pro- 
tection afforded  employees  by  Section  8  (3)  might  be 
so  readily  circumvented.  See  cases  cited,  supra,  p.  31  ; 
see  also,  Matter  of  Pittshttrgh  Plate  Glass  Co.,  66 
N.  L.  R.  B.  1083,  1093-1095 ;  Matter  of  Iron  Fireman 
Manufacturing  Co.,  69  N.  L.  R.  B.  19,  20-21. 

4.  The  other  contentions  of  respondent  and  the  A.  F.  L.  are  without  merit 

In  its  Supplemental  Decision  in  the  Bcrcut-Richards 
case  (supra,  p.  20)  the  Board,  referring  to  the  Master 
Agreement,  stated  that  (R.  606)  : 

*  *  *  No  legal  effect  may  be  given  the 
closed-shop  provision  contained  in  the  current 
collective  agreement  after  their  expiration 
date     *     *     *, 

From  this  the  A.  F.  L.  argues  that  the  Board,  prior 
to  its  decision  in  the  instant  case,  had  already  deter- 
mined that  the  Master  Agreement  was  a  closed-shop 
contract  and  was  foreclosed  from  re-examining  the 
nature  of  the  Agreement  in  the  instant  case  (R.  553- 
554). 

The  contention  is  entirely  without  merit.  The 
Ber cut-Richards  case,  unlike  the  instant  case,  did 
not  involve  an  unfair  labor  practice,  but  was  a 
representation     proceeding     under     Section     9     of 
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the  Act.  The  only  issue  before  the  Board  in  that  case 
was  whether  the  objections  to  the  elections  held  by 
the  Board  were  valid  and  warranted  an  order  setting 
the  elections  aside  (R.  595-614).  The  case  involved 
no  question  as  to  whether  or  not  the  Master  Agree- 
ment w^as  a  closed-shop  contract  and  the  Board  had  no 
occasion  to  pass  upon,  or  to  weigh  fully  the  considera- 
tions, determinative  of  that  question  {ibid.).  It  is 
specious,  therefore,  to  argue  that  the  Board's  passing 
reference  to  a  '^ closed-shop  provision"  in  the  Agree- 
ment represented  a  commitment  by  the  Board  or  a 
prejudgment  of  that  question,  should  it  ever  arise,  as 
it  has  now,  in  a  subsequent  unfair  labor  practice  pro- 
ceeding. Actually  the  statement  in  the  Ber cut- 
Richards  decision  was  merely  part  of  an  admonition 
to  the  employers  there  involved  that,  while  the  repre- 
sentation question  in  that  case  was  pending  before 
the  Board,  they  should  avoid  any  acts  of  recognition 
or  assistance  to  any  labor  organization  (R.  605-607). 
The  Board's  use  of  the  phrase  "closed-shop  provision" 
was  clearly  nothing  more  than  a  broad  non-technical 
reference  to  the  union-membership  provisions  in  the 
preferential  hiring  section  of  the  Master  Agreement. 
As  the  Board  observed  in  its  decision  herein  (R.  94r- 
95),  the  parties  in  the  Ber cut-Richards  proceeding 
had  similarly  used  the  term  "closed-shop"  to  de- 
scribe contractual  membership  requirements  generally. 
Moreover,  since  the  discharges  were  made  j)rior  to 
issuance  of  the  Ber cut-Richards  decision  {supra,  pp. 
18-20),  respondent  could  not  have  relied  upon  the 
Board's  statement  therein,  or  have  been  misled  by  it. 
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Nor  is  there  merit  to  the  contention  urged  before 
the  Board  by  both  respondent  and  the  A.  F.  L.  (R. 
205-206,  555,  622-626),  that  the  grievance  procedure 
set  up  by  the  Master  Agreement  foreclosed  the  Board 
from  assuming  jurisdiction  over  the  controversy  in- 
volving these  discharges.  In  addition  to  the  fact  that 
the  question  concerning  these  discharges  never  came 
before  the  Central  Adjustment  Board  on  the  merits 
of  the  discharges  but  only  on  the  question  of  whether 
respondent  might  rehire  the  dischargees  without  re- 
quiring clearance  from  the  A.  F.  L.  (supra,  pp.  15-17 ;  R. 
445-446),^'  there  is  no  valid  basis  for  any  such  attack 
on  the  Board's  jurisdiction  in  the  instant  case.  Sec- 
tion 10  of  the  Act  gives  the  Board  exclusive  power  to 
determine  what  constitutes  an  unfair  labor  practice 
and  provides  that  this  power  "shall  not  be  affected 
by  any  other  means  of  adjustment  or  prevention  that 
has  been  or  may  be  established  by  agreement,  code, 
law  or  otherwise"  (49  Stat.  449,  29  U.  S.  C.  Sec.  160 
(a)).  In  the  face  of  this  direct  Congressional  man- 
date it  is  now  too  well  settled  for  extensive  argument 
that  a  private  agreement  to  which  the  Board  is  not 
a  party  caimot  operate  to  deprive  the  Board  of  its 
function  under  the  Act.  N.  L.  R.  B.  v.  Walt  Disney 
Productions,  146  F.  2d  44,  46-48  (C.  C.  A.  9),  certi- 
orari denied,  324  U.  S.  877;  N.  L.  R.  B.  v.  Poultry- 
men's  Service  Corp.,  138  F.  2d  204,  210-211  (C.  C.  A. 

^^  It  is  to  be  noted,  moreover,  that  at  the  time  the  Board  issued  its 
complaint  herein,  the  arbitration  machinery  had  broken  down,  as 
the  Board  observed  (E.  91-92).  The  individual  whom  the  parties 
had  designated  as  arbitrator  had  declined  to  serve  (siipra,  p.  17). 
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3)  ;  N.  L.  R.  B.  v.  Federal  Engineering  Co.,  153  F.  2d 
233,  234  (C.  C.  A.  6) ;  N.  L.  R.  B.  v.  Preftyman,  117 
F.  2(i  786,  792  (C.  C.  A.  6) ;  cf.  3Iay  Department 
Stores  Co.  v.  N.  L.  R.  B.,  326  U.  S.  376,  392;  Wallace 
Corp.  V.  N.  L.  R.  B.,  323  U.  S.  248,  253-255. 

Point  II 

The  Board  properly  concluded  that  respondent  violated 
Section  8  (1)  of  the  Act 

A.  Respondent  violated  Section  8  (1)  of  the  Act  by  rendering  assistance 

to  the  A.  F.  L. 

The  Board  found  (R.  34,  111)  that  respondent  vio- 
lated Section  8  (1)  of  the  Act  by  urging  its  employees 
to  become  and  remain  members  in  good  standing  in 
the  A.  F.  L.  (supra,  pp.  7-10),  by  granting  access  to  its 
cannery  after  March  1,  1946,  to  representatives  of 
the  A.  F.  L.  while  denying  like  privileges  to  repre- 
sentatives of  the  C.  I.  O.  (supra,  p.  21),  and  by  requir- 
ing, as  a  condition  of  employment,  that  employees  on 
the  seniority  list  ol^tain  new  clearance  slips  from  the 
A.  F.  L.  (supra,  pp.  8-10).  In  the  absence  of  a  valid 
closed-shop  contract,  as  was  the  case  here  (supra,  pp. 
23-44),  there  is  no  question  but  that  such  conduct  by  an 
employer  constitutes  interference,  restraint,  and  coer- 
cion within  the  meaning  of  Section  7,  and  in  violation  of 
Section  8  (1)  of  the  Act.  N.  L.  R.  B.  v.  Electric  Vacuum 
Cleaner  Co.,  315  U.  S.  685,  693,  695;  N.  L.  R.  B.  v. 
Link-Belt  Co.,  311  U.  S.  584,  601;  Int'l  Ass'n  of  Ma- 
chinists V.  N.  L.  R.  B.,  311  U.  S.  72,  78,  80;  N.  L. 
R.  B.  V.  Waterman  Steamship  Corp.,  309  U.  S.  206, 
224-226;  N.  L.  R.  B.  v.  Cotvell  Portland  Cement  Co., 
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148  F.  2d  237,  242-243  (C.  C.  A.  9)  ;  South  Atlantic 
Steamship  Co.  v.  N.  L.  R.  B.,  116  F.  2d  480,  482-483 
(C.  C.  A.  5),  certiorari  denied,  313  U.  S.  582;  N.  L. 
R.  B.  V.  American  Car  and  Foundry  Co.,  161  F.  2d 
501,503  (C.  C.  A.  7). 

B.  Execution  of  the  closed-shop  contract  of  March  25,  1946,  constituted  a 
violation  of  Section  8  (1)  of  the  Act 

The  Board  found  that  respondent,  by  conferring 
exclusive  recognition  upon  the  A.  F.  L.  and  by  enter- 
ing into  a  closed-shop  contract  with  it,  on  March  25, 
1946,  while  a  representation  question  affecting  re- 
spondent's employees  was  pending  before  the  Board, 
interfered  with  its  employees'  exercise  of  their  free- 
dom of  choice  of  rei)resentatives,  in  violation  of  Sec- 
tion 8  (1)  of  the  Act  (R.  34-35,  98-111).  Th6  legal 
considerations  involved  in  this  phase  of  the  case  are, 
as  the  Board  noted  (R.  35),  identical  with  those  in- 
volved in  Matter  of  Flotill  Products,  Inc.,  70  N.  L. 
R.  B.  119.  Since  the  latter  case  is  now  pending  argu- 
ment before  this  Court  as  N.  L.  R.  B.  v.  Flotill  Prod- 
ucts, Inc.,  No.  11,449,  we  respectfully  refer  the  Court 
to  the  Board's  brief  therein  (pp.  8-31)  for  a  discus- 
sion of  the  validity  of  the  Board's  finding  described 
above.^* 


^  The  Board's  brief  in  the  Flotill  Products  case  is  now  on  file 
\Yith  the  Clerk  of  the  Coiut,  and  the  Board  will  serve  the  parties 
herein  with  copies  of  the  Flotill  Products  brief  at  the  same  time 
the  instant  brief  is  served. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  find- 
ings are  supported  by  substantial  evidence,  that  its 
order  is  valid,^  and  that  a  decree  should  issue  enforc- 
ing the  order  in  full. 

David  P.  Findling, 

Associate  General  Counsel, 
Ruth  Weyand, 
Acting  Assistant  General  Counsel, 
Makcel  Mallet-Prevost, 
Robert  E.  Mullin, 

Attorneys, 
National  Labor  Relations  Board. 

December  1947. 


^^  Since  the  respondent  failed  to  challenge  the  validity  of  the 
order  before  the  Board,  the  propriety  of  the  order  is  not  now 
open  to  review.  N.  L.  R.  B.  v.  Cheney  California  Lumber  Go.^ 
327  U.  S.  385 ;  N.  L.  R.  B.  v.  Kinner  Motors,  Inc.,  154  F.  2d  1007 
(C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Van  de  Kamp's  Holland  Dutch 
Bakeries,  154  F.  2d  828  (C.  C.  A.  9).  In  any  event,  the  validity 
of  the  order  (K.  38-45)  on  the  findings  made  is  well  established. 
N.  L.  R.  B.  V.  Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S. 
261,  265 ;  Phelps-Dodge  Corp.  v.  N.  L.  R.  B.,  313  U.  S.  177,  187- 
189,  197;  Infl  Ass'n  Machinists  v.  N.  L.  R.  B.,  311  U.  S.  72,  75, 
81-83. 


APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449, 
29  U.  S.  C,  Sec.  151,  et  seq.)  are  as  follows: 

FINDINGS    AND    POLICY 

Section  1.  The  denial  by  employers  of  the 
right  of  employees  to  organize  and  the  refusal 
by  employers  to  accept  the  procedure  of  collec- 
tive bargaining  lead  to  strikes  and  other  forms 
of  industrial  strife  or  unrest,  which  have  the 
intent  or  the  necessary  effect  of  burdening  or 
obstructing  commerce  by  (a)  impairing  the 
efficiency,  safety,  or  operation  of  the  mstru- 
mentalities  of  commerce;  (b)  occurring  in  the 
current  of  commerce;  (c)  materially  affecting, 
restraining,  or  controlling  the  flow  of  raw  mate- 
rials or  manufactured  or  processed  goods  from 
or  into  the  channels  of  commerce,  or  the  prices 
of  such  materials  or  goods  in  commerce;  or  (d) 
causing  diminution  of  employment  and  wages 
in  such  volume  as  substantially  to  impair  or 
disrupt  the  market  for  goods  flowing  from  or 
into  the  channels  of  commerce. 

The  inequality  of  bargaining  xDOwer  between 
employees  who  do  not  possess  full  freedom  of 
association  or  actual  liberty  of  contract,  and 
employers  who  are  organized  in  the  corporate 
or  other  forms  of  ownership  association  sub- 
stantially burdens  and  affects  the  flow  of  com- 
merce, and  tends  to  aggravate  recurrent  busi- 
ness depressions  by  depressing  wage  rates  and 
the  purchasing  power  of  wage  earners  in  indus- 
try and  by  preventing  the  stabilization  of  com- 
petitive wage  rates  and  working  conditions 
within  and  between  industries. 

(J6) 
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Experience  has  proved  that  protection  by  law 
of  the  right  of  employees  to  organize  and  bar- 
gain collectively  safeguards  commerce  from  in- 
jury, impairment,  or  interruiDtion,  and  pro- 
motes the  flow  of  commerce  by  removing  certain 
recognized  sources  of  industrial  strife  and 
unrest,  by  encouraging  practices  fundamental 
to  the  friendly  adjustment  of  industrial  disputes 
arising  out  of  differences  as  to  wages,  hours,  or 
other  working  conditions,  ,and  by  restoring 
equality  of  bargaining  power  between  employers 
and  employees. 

It  is  hereby  declared  to  be  the  policy  of  the 
United  States  to  eliminate  the  causes  of  certain 
substantial  obstructions  to  the  free  flow  of  com- 
merce and  to  mitigate  and  eliminate  these 
obstructions  w^hen  they  have  occurred  by  en- 
couraging the  practice  and  procedure  of  collec- 
tive bargaining  and  by  protecting  the  exercise 
by  workers  of  full  freedom  of  association,  self- 
organization,  and  designation  of  representatives 
of  their  ovm  choosing,  for  the  purpose  of  nego- 
tiating the  terms  and  conditions  of  their  em- 
ployment or  other  mutual  aid  or  protection. 

Sec.  2.  When  used  in  this  Act — 

(6)  The  term  ''conmierce"  means  trade, 
traffic,  transportation,  or  commimication  among 
the  several  states,  or  between  the  District  of 
Colum1)ia  or  any  Territory  of  the  United 
States  or  any  State  or  other  Territory,  or  be- 
tween any  foreign  country  and  any  State,  Terri- 
tory, or  the  District  of  Columbia,  or  within  the 
District  of  Columbia  or  any  Territory,  or  be- 
tween points  in  the  same  State  but  through  any 
other  State  or  any  Territory  or  the  District  of 
Columbia  or  any  foreign  country. 

RIGHTS   OF   EMPLOYEES 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
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from  engaging  in  any  unfair  labor  practice 
(listed  in  Section  8)  affecting  commerce.  This 
power  shall  be  exclusive,  and  shall  not  be  af- 
fected by  any  other  means  of  adjustment  or 
prevention  that  has  been  or  may  be  established 
by  agreement,  code,  law,  or  otherwise. 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United  States 
wherein  the  unfair  labor  practice  in  question 
occurred  or  wherein  such  person  resides  or 
transacts  business,  for  the  enforcement  of  s^ich 
order.  *  *  *  The  findings  of  the  Board  as 
to  the  facts,  if  supported  by  evidence,  shall  be 
conclusive.  If  eitlier  party  shall  apply  to  the 
court  for  leave  to  adduce  additional  evidence 
and  shall  show  to  the  satisfaction  of  the  court 
that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  the  fail- 
ure to  adduce  such  evidence  in  the  hearing 
before  the  Board,  its  member,  agent,  or  agency, 
the  court  may  order  such  additional  evidence  to 
be  taken  before  the  Board,  its  member,  agent  or 
agency,  and  to  be  made  a  part  of  the  transcript. 
The  Board  may  modify  its  findings  as  to  the 
facts,  or  make  new  findings,  by  reason  of  addi- 
tional evidence  so  taken  and  filed,  and  it  shall 
file  such  modified  or  new  findings,  which,  if 
su])ported  by  evidence  shall  be  conclusive,  and 
shall  file  its  recommendations,  if  any,  for  the 
modification  or  setting  aside  of  its  original 
order.  The  jurisdiction  of  the  court  shall  be 
exclusive  and  its  judgment  and  decree  shall  be 
final,  except  that  the  same  shall  be  subject  to 
review  by  the  appropriate  circuit  couii:  of  ap- 
peals if  application  was  made  to  the  district 
court  as  hereinbefore  provided,  and  by  the 
Supreme  Court  of  the  United  States  upon 
writ  of  certiorari  or  certification  as  provided  in 
sections  239  and  240  of  the  Judicial  Code,  as 
amended  (U.  S.  C,  title  28,  sees.  346  and  347). 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

SCIENTIFIC  NUTRITION  CORPORATION, 

d/b/a  Capolino  Packing  Corporation, 

Respondent. 

CERTIFICATE  OF  THE  NATIONAL  LABOR 
RELATIONS  BOARD 

The  National  Labor  Relations  Board,  ]>y  its  Act- 
ing Chief  of  the  Order  Section,  duly  authorized  by 
Section  203.67,  Rules  and  Regulations  of  the  Na- 
tional Labor  Relations  Board,  Series  4,  hereby  cer- 
tifies that  the  documents  annexed  hereto  constitute 
a  full  and  accurate  transcript  of  a  proceeding  had 
before  said  Board  entitled,  "In  the  Matter  of  Scien- 
tific Nutrition  Corporation,  d/b/a  Capolino  Pack- 
ing Corporation,  and  Food,  Tobacco,  Agricultural 
and  Allied  Workers  Union  of  America,  CIO,  and 
International  Brotherhood  of  Teamsters,  Chauf,- 
feurs.  Warehousemen  and  Helpers  of  America, 
AFL,  Party  to  the  Contract,"  the  same  being  Case 
No.  20-C-1422  before  said  Board,  such  transcript 
including  the  pleadings,  testimony  and  evidence 
upon  which  the  order  of  the  Board  in  said  proceed- 
ing was  entered,  and  including  also  the  findings  and 
order  of  the  Board. 
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Fully  enumerated,  said  documents  attached  hereto 
are  as  follows: 

(1)  Copy  of  order  designating  Sidney  Lindner 
Trial  Examiner  for  the  National  Labor  Relations 
Board,  dated  May  14,  1946. 

(2)  KStenographic  transcript  of  testimony  held 
before  Trial  Examiner  Lindiier  on  May  14,  1946, 
together  with  all  exhibits  introduced  in  evidence. 

(3)  Copy  of  Trial  Examiner  Lindner's  Interme- 
diate Report,  dated  June  20,  1946  (annexed  to  item 
7  hereof)  ;  copy  of  order  transferring  case  to  the 
Board,  dated  Jmie  24,  1946,  together  with  copy  of 
affidavit  of  service  thereof. 

(4)  Copy  of  AFL's  exceptions  to  the  Interme- 
diate Report. 

(5)  Copy  of  notice  of  hearing  for  the  purpose  of 
oral  argument  before  the  Board,  dated  September 
17,  1946. 

(6)  Copy  of  list  of  appearances  at  oral  argu- 
ment held  before  the  Board  on  October  1,  1946. 

(7)  Copy  of  decision  and  order  issued  by  the 
National  Labor  Relations  Board  on  December  13, 
1946,  with  intermediate  report  ainiexed,  together 
with  affidavit  of  service  and  United  States  Post 
Office  return  receipts  thereof. 

In  Testimony  Whereof,  the  Acting  Chief  of  the 
Order  Section  of  the  National  Labor  Relations 
Board,  being  thereunto  only  authorized  as  afore- 
said, as  hereunder  set  her  hand  and  affixed  the  seal 
of  the  National  Labor  Relations  Board  in  the  city 
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of  Wasliingtoii,  District  of  Coliiinl)ia,  this  18th  day 
of  July,  1947. 

[Seal]         /s/  CLARA  M.  MARTIN, 
Acting  Chief, 
Order  Section. 


BOARD'S   EXHIBIT   No.   1(a) 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

20th  Region 

Case  No.  20-C-1422 

Date  Filed  April  22,  1946 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 

d/b/a  Capolino  Packing  Corporation, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  AND 
ALLIED  AVORKERS  UNION  OF  AMER- 
ICA, CIO 

THIRD  AMENDED   CHARGE 

Pursuant  to  Section  10(1))  of  the  National  Labor 
Relations  Act,  the  undersigned  hereby  charges  that 
Scientific  Nutrition  Corporation,  d/b/a  Capolino 
Packing  Corporation,  at  Atwater,  California,  em- 
ploying 200  workers  in  fruit  and  vegetable  process- 
ing and  canning,  has  engaged  in  and  is  engaging 
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in  unfair  labor  practices  within  the  meaning  of 
Section  8  subsections  (1)  and  (3)  of  said  Act,  in 
that  on  or  about  March  1,  1946,  said  Company 
granted  exclusive  recognition  to,  and  renewed  or 
executed  a  closed-shop  collective  bargaining  agree- 
ment with  a  local  of  the  Teamsters  Union  (AFL). 
At  that  time,  there  was  a  question  of  representation 
pending  and  unresolved  before  the  National  Labor 
Relations  Board  (Case  No.  20-R-1464),  of  which 
the  Company  had  notice  and  in  which  it  had  par- 
ticipated through  its  agents. 

On  or  about  June  22,  1945,  said  Company  by  its 
officers,  agents  and  employees  discharged  Gus 
Cedar,  a  boiler  room  operator,  because  of  his  refusal 
to  become  or  remain  a  member  of  said  Teamsters' 
Union  (AFL),  and  ever  since  has  refused  to  rein- 
state him,  in  violation  of  Section  8,  subdivision  (3) 
of  said  Act. 

Since  May  of  1945,  said  Com^jany  has  required 
membership  in  said  Teamsters'  Local  as  a  condition 
of  employment. 

By  the  acts  set  forth  above  and  by  granting 
access  to  its  plant  to  representatives  of  said  Team- 
sters' Local,  by  urging,  persuading,  and  warning 
its  employees  to  become  and  remain  members  of 
said  Teamsters'  Local,  by  other  acts  of  preference 
and  assistance  and  by  other  acts  and  statements, 
said  Company  by  its  officers,  agents  and  employees 
has  interfered  with,  restrained  and  coerced  its  em- 
l)loyees  in  the  exercise  of  their  rights  guaranteed  in 
Section  7  of  the  said  Act,  in  violation  of  Section  8, 
subdivision  (1)  of  said  Act. 
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The  undersigned  further  charges  that  said  unfair 
labor  practices  are  unfair  hibor  practices  affecting 
commerce  within  the  meaning  of  said  Act. 

FOOD,  TOBACCO,  AGRICUL- 
TURAL &  ALLIED  WORK- 
ERS UNION  OF  AMERICA, 
CIO. 

By  /s/  BERTRAM  EDISES, 
Attorney, 

150  Golden  Gate  Avenue, 
San  Francisco,  Cal. 

Telephone  ORdway  9253. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  April,  1946,  at  San  Francisco,  Calif. 

/s/  JOHN  PAUL  JENNINGS, 

Regional  Attorney,  NLRB, 
20th  Region. 
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BOARD'S  EXHIBIT  No.  1(b) 

United  States  of  America 

Before  the  National  Labor  Relations  Board 

Twentieth  Region 

Case  No.  20-C-1422 
In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 

d/b/a  Capolino  Packing  Corporation, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  contract. 

COMPLAINT 

It  having  been  charged  by  Food,  Tobacco,  Agri- 
cultural &  Allied  Workers  Union  of  America,  CIO, 
that  Scientific  Nutrition  Corporation,  d/b/a  Capo- 
lino Packing  (x)rporation,  Atwater,  California, 
hereinafter  called  the  respondent,  has  engaged  in 
and  is  now  engaging  in  certain  unfair  labor  prac- 
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tices  affecting  commerce  as  set  forth  in  the  National 
Labor  Relations  Act,  49  Stat.  449,  herein  called  the 
Act,  the  National  Labor  Relations  Board,  herein 
called  the  Board,  by  the  Regional  Director  for  the 
Twentieth  Region  as  agent  for  the  Board,  desig- 
nated by  the  Board's  Rules  and  Regulations,  Series 
3,  as  amended,  Article  IV,  Section  1,  hereby  issues 
its  Complaint  and  alleges  as  follows: 

I. 

The  respondent,  Scientific  Nutrition  Corporation, 
d/b/a  Capolino  Packing  Corporation,  is  a  New 
York  corporation  operating  a  plant  at  Atwater, 
California,  where  it  is  engaged  in  the  business  of 
processing  and  canning  fruits  and  vegetables.  The 
respondent,  in  the  course  and  conduct  of  its  busi- 
ness, causes,  and  at  all  times  herein  alleged  con- 
tinuously has  caused  in  excess  of  90  per  cent  of 
the  products  of  its  Atwater  plant,  valued  at  in  ex- 
cess of  $1,500,000  annually,  to  be  sold  and  trans- 
13orted  in  interstate  and  foreign  commerce  from  its 
Atwater  plant  to  states  and  territories  of  the 
United  States  other  than  the  State  of  California 
and  to  foreign  countries. 

II. 

Food,  Tobacco,  Agricultural  &  Allied  Workers 
Union  of  America,  CIO,  hereinafter  called  the 
FTA-CIO,  and  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers 
Union   of   America,   AFL,   hereinafter   called    the 
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Teamsters,  and  Cannery  Workers  Union,  Local 
22382,  AFL,  hereinafter  called  Local  22382,  are, 
and  at  all  times  hereinafter  mentioned  have  been, 
labor  organizations  within  the  meaning  of  Section 
2(5)  of  the  Act. 

III. 

On  or  about  May  8,  1945,  and  subsequent  thereto, 
the  respondent,  through  its  officers  and  agents,  en- 
gaged in  a  preconceived  and  continuous  plan  and 
course  of  action  for  the  purpose  of  inducing  its 
employees  to  change  their  affiliation  from  Local 
22382  to  the  Teamsters.  In  furtherance  of  the  plan 
and  course  of  action,  the  respondent  urged,  per- 
suaded, threatened,  and  warned  its  employees  to 
become  members  of  the  Teamsters,  permitted  rep- 
resentatives of  the  Teamsters  free  entry  into  its 
plant  to  address  and  solicit  its  employees,  and 
otherwise  lent  support  to  the  Teamsters  and  assisted 
it  in  obtaining  a  majority  of  members  among  the 
respondent's  employees.  On  or  about  May  18,  1945, 
the  respondent  entered  into  a  contract  with  the 
Teamsters,  recognizing  that  organization  as  the 
exclusive  collective  bargaining  representative  of  the 
respondent's  employees,  and  requiring  membership 
in  the  Teamsters  as  a  condition  of  employment. 
Thereafter,  the  respondent  collected  dues  for  the 
Teamsters  by  the  institution  of  a  payroll  dues  de- 
duction system.  At  all  times  since  May  18,  1945, 
the  resi)ondent  has  continued  to  enforce  and  give 
eifect  to  its  contract  with  the  Teamsters. 
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IV. 

By  reason  of  the  aid  and  assistance  granted  by 
the  respondent  to  the  Teamsters,  the  latter  is  a 
labor  organization  assisted  by  unfair  labor  practices 
and  the  contract  referred  to  in  paragraph  III  and 
any  renewal  or  extension  thereof,  is  illegal. 

V. 

On  or  about  June  22,  1945,  the  respondent  dis- 
charged its  employee  Gus  Cedar  and  has  at  all 
times  thereafter  refused  to  reinstate  said  employee 
solely  because  he  refused  to  join  the  Teamsters. 

VI. 

On  or  about  October  5,  1945,  the  Board  directed 
that  a  collective  bargaining  election  be  held  among 
the  employees  of  the  respondent  at  its  Atwater, 
California,  plant.  Pursuant  to  said  Direction,  an 
election  was  conducted  among  the  said  employees 
of  the  respondent  on  or  about  October  16,  1945,  in 
which  the  employees  w^ere  given  a  choice  of  three 
labor  organizations,  including  the  FTA-CIO.  On 
or  about  February  15,  1946,  the  Board  issued  a  Sup- 
plemental Decision  and  Order  in  which  it  directed 
that  the  election  held  should  be  set  aside  and  that 
a  new  election  should  be  conducted. 

VII. 

By  all  the  acts  of  the  respondent  as  set  forth  and 
described  in  paragraphs  III,  IV,  V,  and  VI,  above. 
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and  by  each  of  said  acts,  the  respondent  interfered 
with,  restrained,  and  coerced  its  employees  in  the 
exercise  of  their  rights  guaranteed  in  Section  7  of 
the  Act,  and  by  all  of  said  acts  and  by  each  of  them 
the  respondent  has  engaged  in,  and  is  now  engaging 
in  unfair  labor  practices  within  the  meaning  of 
Section  8  (1)  of  said  Act. 

VIII. 

By  negotiating  the  contract  referred  to  in  para- 
graph III,  by  requiring  membership  in  the  Team- 
sters as  a  condition  of  employment,  by  administer- 
ing and  enforcing  said  contract,  and  by  discharging 
Gus  Cedar  as  alleged  in  paragraph  V,  above,  the 
respondent  discriminated,  and  is  now  discriminating 
in  regard  to  hire,  and  tenure  of  employment  and 
terms  or  conditions  of  employment  against  its  em- 
ployees and  thus  has  discouraged,  and  is  now  dis- 
couraging, membership  in  the  FTA-CIO,  and  thus 
has  encouraged,  and  is  now^  encouraging  member- 
ship in  the  Teamsters,  and  thereby  has  engaged  in, 
and  is  engaging  in  unfair  labor  practices  within  the 
meaning  of  Section  8  (3)  of  the  Act. 

YIII. 

The  activities  of  the  respondent  as  set  forth  and 
described  in  paragraphs  III  through  VII,  inclusive, 
occurring  in  connection  with  the  operations  of  the 
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respondent  as  described  in  paragraph  1,  above,  have 
a  close,  intimate  and  substantial  relation  to  trade, 
traffic  and  commerce  among  the  several  states  and 
territories  of  the  United  States  and  with  foreign 
countries  and  have  led  and  tend  to  lead  to  labor 
disputes  burdening  and  obstructing  commerce  and 
the  free  flow  of  commerce. 

XI. 

The  aforesaid  acts  of  the  respondent,  as  set  forth 
in  paragraphs  III  through  VII,  inclusive,  constitute 
unfair  labor  practices  affecting  commerce  within 
the  meaning  of  Section  8  (1)  and  (3)  and  Section 
2  (6)  and  (7)  of  the  Act. 

Wherefore,  the  National  Labor  Relations  Board 
on  the  23rd  day  of  April,  1946,  issues  its  Complaint 
against  the  Scientific  Nutrition  Corporation  d/b/a 
Capolino  Packing  Corporation,  the  respondent 
herein. 

/s/  JOSEPH  E.  WATSON, 
Regional  Director. 
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BOARD'S  EXHIBIT  Ic 

United  States  of  America,  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
dA>/a  Capolino  Packing  Corporation 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO. 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  W  A  R  E- 
HOUSEMEN  AND  HELPERS  OF  AMER- 
ICA, AFL 

Party  to  the  Contract. 

NOTICE  OF  HEARING 

Please  Take  Notice  that  on  the  7th  day  of  May, 
1946,  at  10  o'clock  in  the  forenoon  in  the  Council 
Chamber  of  the  City  Hall,  Merced,  California,  a 
hearing  will  be  conducted  ])efore  a  duly  designated 
Trial  Examiner  of  the  National  Labor  Reh^tions 
Board  on  the  allegations  set  forth  in  the  Complaint 
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attached  heicto,  at  wliich  time  and  place  you  will 
have  the  right  to  appear  in  person,  or  otherwise, 
and  give  testimony. 

A  copy  of  the  Charge  upon  which  the  Complaint 
is  based  is  attached  hereto. 

You  are  further  notified  that  you  have  the  right 
to  file  with  the  undersigned  Regional  Director,  act- 
ing in  this  matter  as  agent  of  the  National  Labor 
Relations  Board,  an  answer  to  the  said  Complaint 
within  ten  (10)  days  from  the  service  thereof. 

Please  Take  Notice  that  dux3licates  of  all  exhibits 
which  are  offered  in  evidence  will  be  required  un- 
less, pursuant  to  request  or  motion,  the  Trial  Ex- 
aminer in  the  exercise  of  his  discretion  and  for  good 
cause  shown,  directs  that  a  given  exhibit  need  not 
be  dujilicated. 

In  Witness  Whereof  the  National  La]K)r  Rela- 
tions Board  has  caused  this,  its  Complaint  and  No- 
tice of  Hearing,  to  be  signed  by  the  Regional  Di- 
rector for  the  Twentieth  Region  on  this  23rd  day 
of  April,  1946. 

[Seal]        /s/  JOSEPH  E.  WATSON, 

Regional  Director,  National 
Labor  Relations  Board. 
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BOARD'S  EXHIBIT  Id 

United  States  of  America,  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 
In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 

d/b/a  Capolino  Packing  Corporation 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO. 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CH AUFFEl '  R  S,  W  A  R  E- 
HOUSEMEN  AND  HELPERS  OF  AMER- 
ICA, AFL 

Party  to  the  Contract. 

AFFIDAVIT  OF   SERVICE   OF   COMPLAINT 
AND  NOTICE  OF  HEARING 

Date  of  Mailing,  April  23,  1946 

I,  the  undersigned  employee  of  the  National  La- 
bor Relations  Board,  being  duly  sworn,  depose  and 
say  that  on  the  date  indicated  above  I  served  the 
above-entitled    documents    by    postpaid    registered 
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mail  upon  the  following  persons,  addressed  to  them 

at  the  following  addresses: 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of 
America,  A.  F.  of  L.,  846  South  Union,  Los 
Angeles,  California.  Att'n:  Mr.  Einar  Mohn. 
Registry  No.  915450,  Date  of  delivery:  4/23/46. 

California  State  Council  of  Cannery  Unions, 
A.  F.  of  L.,  1916  Broadway,  Oakland  12,  Cali- 
fornia. Registry  No.  915451.  Date  of  delivery: 
4/24/46. 

Scientific  Nutrition  Corporation,  d/])/a  Cap- 
olino  Packing  Corporation,  Atwater,  California. 
Registry  No.  915452.  Date  of  delivery :  4/24/46. 

Food,  Tobacco,  Agricultural  &  Allied  Work- 
ers Union  of  America,  CIO,  150  Golden  Gate 
Avenue,  San  Francisco,  California.  Registry 
No.  915453.     Date  of  delivery:  4/24/46. 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  Amer- 
ica, AFL  c/o  Mr.  Mathew  O.  Tobriner, 
1035  Russ  Building,  San  Francisco  4,  Cali- 
fornia. Registry  No.  915454.  Date  of  delivery: 
4/24/46. 

/s/  CECILIA  McMANMON, 
Subscribed  and  sworn  to  before  me  this  7tli  day 
of  May,  1946. 

[Seal]        /s/  ROSE  C.  CHAFFEE, 
Designated  Agent,  National  Labor  Relations  Board, 
20th  Region. 

[Return  Receipts,  Registered  Mail,  as  indi- 
cated above,  attached.] 


16  National  Lahor  Relations  Board  vs. 

BOARD'S  EXHIBIT  le 

United  States  of  America  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINA  PACKING  CORPORA- 
TION, -, 

'  and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 

'  and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

NOTICE  OF  POSTPONEMENT  OF  HEARING 

Please  Take  Notice  that  the  hearing  in  the  above- 
entitled  matter,  heretofore  set  for  the  7th  day  of 
May,  1946,  has  been  postponed  and  will  be  condncted 
on  May  14,  1946,  at  10  o'clock  in  the  forenoon  in  the 
Council  Chamber  of  the  City  Hall,  Merced,  Cali- 
fornia. 

Dated  at  San  Francisco,  California,  this  27th  day 
of  April,  1946. 

[Seal]         /s/  JOSEPH  E.  WATSON, 
Regional  Director,  National  Labor  Relations  Board, 
Twentieth  Region. 
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BOARD'S  EXHIBIT  If 

United  States  of  America  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 
In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINA  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

AFFIDAVIT   OF    SERVICE   OF   NOTICE   OF 
POSTPONEMENT  OF  HEARING 

Date  of  Mailing,  April  27,  1946. 

I,  the  undersigned  emi)loyee  of  the  National  Labor 
Relations  Board,  being  duly  sworn,  depose  and  say 
that  on  the  date  indicated  above  I  served  the  a})ove- 
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entitled  documents  by  postpaid  registered  mail  upon 
the  following-  persons,  addressed  to  them  at  the 
following  addresses : 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  Amer- 
ico,  AFL,  846  South  Union,  Los  Angeles,  Cali- 
fornia. Att'n.:  Mr.  Einar  Mohn,  Registry  No. 
915481.    Date  of  delivery :   4-29-46. 

California  State  Council  of  Cannery  Unions, 
AFL,  1916  Broadway,  Oakland  12,  California. 
Registry  No.  915480.   Date  of  delivery:  4-29-46. 

Scientific  Nutrition  Corporation,  d/b/a  Capo- 
lino  Packing  Corporation,  Atwater,  California. 
Registry  No.  915479.  Date  of  delivery :  4-29-46. 

Food,  Tobacco,  Agricultural  &  Allied  Work- 
ers Union  of  America,  CIO,  150  Clolden  Gate 
Avenue,  San  Francisco,  California.  Registry 
No.  915483.    Date  of  delivery :    4-29-46. 

International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  Amer- 
ica, AFL,  c/o  Mr.  Mathew  O.  Tobriner,  1035 
Russ  Building,  San  Francisco  4,  California. 
Registry  No.  915483.  Date  of  delivery :  4-29-46. 

/s/  BERNICE   E.   OLSON. 
Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  1946. 

[Seal]         /s/  ROSE   C.   CHAFFEE, 
Designated  Agent,  National  Labor  Relations  Board, 
20th  Region. 

[Return  Receipts,  Registered  Mail  attached.] 
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BOARD'S  EXHIBIT  No.  1^- 

United  States  of  America  Before  the  National 
Labor  Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
dA>/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

ANSWER  OF  SCIENTIFIC  NUTRITION 
CORPORATION,  d/b/a  CAPOLINO  PACK- 
ING CORPORATION 

Comes  now  the  above-named  Scientific  Nutrition 
Corporation,  d/b/a  Capolino  Packing  Corporation 
and  answering  the  complaint  on  file  in  the  above- 
entitled  matter,  admits,  denies  and  alleges  as  fol- 
lows : 

I. 

Admits  the  allegations  of  paragraphs  I,  II  and  VI 
of  said  complaint. 
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II. 

Answering  paiagraph  III  of  said  complaint, 
denies  each  and  every  allegation  therein  contained 
and  in  this  respect  alleges  that  on  May  18,  1945, 
this  answering  respondent  entered  into  a  written 
agreement,  a  copy  of  which  it  attached  hereto  and 
marked  "Exhibit  A";  further  answering  said  para- 
graph III,  this  answering  respondent  alleges  that 
for  a  period  of  time  prior  to  March  1,  1946,  it  col- 
lected union  dues  from  some  of  its  employees. 

III. 
Denies  generally  and  specifically  each  and  every 
remaining  allegations  and  conclusions  set  forth  and 
contained  in  said  complaint  not  otherwise  herein- 
above specifically  answered. 

Wherefore  respondent  prays  that  the  complaint 
herein  be  dismissed  and  that  all  proceedings  pur- 
suant thereto  be  terminated. 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

By  /s/  JAMES  R.  AGEE, 
Its  Attorney. 

EXHIBIT  A 

AGREEMENT 

This  Agreement  made  and  entered  into  this  18 
day  of  May,  1945,  by  and  betw^een  the  Scientific 
Nutrition  Corporation,  of  Atwater,  California,  here- 
inafter designated  as  the  Employer,  and  The  Inter- 
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national  Brotherliood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  Union  of  America, 
Affiliated  With  the  American  Federation  of  Labor, 
hereinafter  designated  as  the  Union,  to  become 
effective  5-18-1945. 

Witnesseth :  That  in  consideration  of  the  premises 
it  is  mutually  agreed  as  follows : 

Section  1.  That  the  Employer  hereby  agrees  to 
recognize  the  Union  as  the  sole  collective  bargaining 
agent  for  all  the  employees  of  the  Employer  covered 
l)y  the  master  agreement  between  the  California 
Processors  and  Growers,  Inc.,  and  the  American 
Federation  of  Labor  and  the  California  State  Coun- 
cil of  Cannery  Unions. 

Section  2.  The  Employer  agrees  to  place  into 
effect  any  amendments  to  said  master  agreement 
which  now  are  pending  before  the  War  Labor  Board 
upon  the  War  Labor  Board  approval. 

In  Witness  Whereof,  the  parties  hereto  have  set 
their  hands  and  seals  this  18  day  of  May,  1945. 

Employer 
SCIENTIFIC  NUTRITION  CORP. 
By  J.  CAPOLINO. 

Union 
THE  INTERNATIONAL  BROTtlERHOOD  OF 
TEAMSTERS,      CHAUFFEURS,      WARE- 
HOUSEMEN AND  HELPERS  UNION  OF 
AMERICA, 

By  H.  L.  WOXBERG, 

International  Representative. 


22  National  Labor  Relations  Board  vs. 

BOARD'S  EXHIBIT  No.  Ih 

United  States  of  America  Before  the  National  Labor 
Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC     NUTRITION     CORPORATION, 
d/b/a    CAPOLINO    PACKING    CORPORA- 
TION, , 
'                      and 

FOOD.  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 

'  and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 

'  ^'  Party  to  the  Contract. 

ANSWER 

Now  comes  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  of 
America,  AFL,  hereinafter  referred  to  as  AFL,  and 
by  way  of  answer  to  the  Complaint  on  file  herein, 
alleges  as  follows: 

I. 

Answering  Paragraphs  I,  II  and  VI  of  said  Com- 
plaint, admits  the  allegations  thereof. 

II. 

Answering  paragraph  III  of  said  Complaint, 
AFL  admits  that  on  or  about  ]\Iay  18,  1945,  respond- 
ent entered  into  a  contract  with  AFL,  as  alleged  in 
said  Complaint,  and  that  respondent  has  thereafter 
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enforced  and  given  effect  to  said  contract,  but  AFL 
denies  each  and  all  of  the  other  allegations  of  said 
paragraph. 

III. 
Answering  paragraphs  IV,  V,  VII,  both  para- 
graphs numbered  VIII  and  paragraph  XI,   AFL 
denies  each  and  every  allegation  of  each  and  every 
of  said  paragraphs. 

Wherefore,   AFL   prays  that  the   Complaint   be 
dismissed. 

TOBRINER  &  LAZARUS, 
By  /s/  MATHEW  O.  TOBRINER, 
Attorneys  for  AFL. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Einar  O.  Molm,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  International  Representative  of 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
AFL,  and  as  such  makes  this  verification  on  its 
behalf;  that  he  has  read  the  foregoing  Answer  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  his  own  knowledge  except  as  to  those  matters 
which  are  therein  stated  on  information  or  belief, 
and  as  to  those  matters  that  he  believes  it  to  be 
true.  /^/  EINAR  O.  MOHN. 

Subscril)ed    and   sworn   to    before    me    this    13th 
day  of  May,  1946. 

[Seal]         /s/  ALFRED  I.  MARTIN, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
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BOARD'S  EXHIBIT  Xo.  li 

United  States  of  America  Before  the  National  Labor 
Relations  Board,  Twentieth  Region 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

MOTION  TO  DISMISS 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
AFL,  hereinafter  referred  to  as  AFL,  party  to  the 
contract  herein,  hereby  appears  specially  herein 
for  the  purpose  of  this  motion  and  not  otherwise, 
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and  hereby  makes  and  files  this  Motion  to  Dismiss 
upon  the  following  grounds: 

I. 

The  National  Labor  Relations  Board,  on  or  about 
February  15,  1946,  having  already  '* provided"  that 
the  respondent  company  is  without  right  to  bar- 
gain and  contract  with  the  AFL,  has,  by  such  pro- 
nouncement prejudged  the  present  case  before  trial 
and  is  therefore  not  the  proper  tribunal  before 
which  the  matters  presented  by  the  Complaint 
herein  should  be  tried.  Such  "ruling"  was  made 
without  any  prior  notice  to  the  parties  that  the 
Board  would  make  any  determination  of  the  right 
of  the  parties  to  engage  in  exclusive  collective  bar- 
gaining. No  hearing  was  held  upon  said  subject  mat- 
ter. No  evidence  was  taken  on  such  subject  matter. 
No  charges  were  filed  or  complaint  issued  on  such 
subject  matter.  The  Board  attempted  to  determine 
such  right  ex  cathedra  and  ex  parte,  in  violation 
of  the  provisions  of  the  National  Labor  Relations 
Act.  By  said  unlawful  acts  the  Board  has  prejudged 
the  instant  matter,  rendered  itself  unable  to  decide 
said  matter  impartially,  and  this  Complaint  should 
therefore  be  dismissed. 

As  and  for  a  Second  and  Separate  and  Inde- 
pendent Ground  for  Said  Motion  to  Dismiss,  Said 
AFL  Alleges: 

I. 

In  the  event  that  the  Supplemental  Decision  of 
February  15,  1946,  did  not  "order"  said  AFL  not 
to  bargain  exclusively  with  respondent,  or  in  the 
event  that  the  National  Labor  Relations  Board 
lacked  jurisdiction  to  provide  in  said  Supplemental 
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Decision  that  said  AFL  should  not  bargain  exclu- 
sively with  said  company,  the  within  Complaint 
should  be  dismissed  on  the  ground  that  it  does  not 
state  a  cause  of  action.  Unless  and  until  a  new 
bargaining  agency  is  chosen,  respondent  company 
is  not  only  permitted  but  obligated  to  bargain  with 
and  recognize  the  AFL  as  the  existing  bargaining 
representative  of  its  employees. 

Wherefore,  AFL  moves  that  the  within  Complaint 
be  dismissed. 

TOBRINER  &  LAZARUS, 
By  /s/  MATHEW  O.  TOBRINER, 
Attorneys  for  AFL. 
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United  States  of  America  Before  the  National  Labor 
Relations   Board 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  AND  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 
AFL'S  EXCEPTIONS  TO  INTERMEDIATE 
REPORT 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
AFL,  hereby  excepts  to  the  Intermediate  Report  of 
the  Trial  Examiner  in  the  above-entitled  proceeding, 
as  follows: 

I. 

Findings  of  Fact  Excepted  To 

'^  According  to  Gus  Cedar,  a  boilerman  in  the 
respondent's  employ,*  J.  Capolino  told  the  employees 
that  the  respondent  had  been  notified  by  the  Team- 
sters that  that  Union  was  Agoing  to  take  over  the 
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plant,'  and  that  there  was  nothing  that  the  em- 
ployees could  do.  He  said  further  that  if  they  did 
not  join  the  Teamsters,  that  Union  would  stop  deliv- 
eries to  the  plant,  causing  a  cessation  of  operations 
and  the  resultant  loss  of  employment.  Cedar  then 
asked  J.  Capolino  to  allow  the  employees  sufficient 
time  to  contact  Local  22382  in  Modesto,  California, 
so  that  they  could  'find  out  what  it  was  all  about. '^" 

"5  In  essential  details  Mclsaac  corroborated 
Cedar's  testimony.  He  did  not  specifically  deny 
that  J.  Capolino  told  the  employees  that  if  they 
did  not  join  the  Teamsters,  deliveries  would  stop. 
He  admitted  that  J.  Capolino,  after  advising  the 
employees  of  the  substance  of  the  May  8,  letter 
from  the  Teamsters  said  that  he  Svas  afraid  this 
was  going  to  lead  to  a  lot  of  trouble  and  possibly 
shut  the  plant  down'  but  then  told  them  he  was  not 
interested  in  their  union  affiliation  so  long  as  there 
was  peace  among  the  employees  and  the  plant  could 
continue  to  operate.  The  undersigned  credits  Cedar's 
testimony. ' '    (Emphasis  supplied)  (p.  4) 

"*  *  *  the  respondent  not  only  urged  its  employees 
to  join  the  Teamsters  and  warned  them  of  the  pos- 
sible shutdown  of  the  plant  if  they  did  not  join, 
bnt  also  granted  the  Teamsters  the  use  of  its  time 
and  property  for  the  purpose  of  soliciting  member- 
shi])s  and  threatening  emploj^ees  with  the  loss  of 
theii-  jobs  if  they  refused  to  become  members  of  the 
Teamsters."  (p.  7) 

"*  *  *  Hy  granting  such  aid  and  assistance  to  the 
Teamsters,  the  respondent  illegally  participated  in 
the   selection   of  the   bargaining   representative   of 
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its  employees  and  is  not  entitled  to  rely,  as  proof 
of  the  Teamsters'  majority  for  the  purpose  of  rec- 
ognition, upon  the  designation  to  the  completion  of 
which  it  had  illegally  contributed."  (p.  8) 

"Upon  the  record  as  a  whole  the  undersigned  is 
convinced  and  finds  that  the  respondent  urged  and 
warned  its  employees  to  become  members  of  the 
Teamsters,  and  granted  the  use  of  its  time  and 
property  to  representatives  of  the  Teamsters  for 
the  purpose  of  addressing  and  soliciting  its 
employees  thereby  lending  support  to  the  Teamsters 
and  assisting  it  in  obtaming  a  majority  of  members 
among  the  respondent's  employees."  (p.  9) 

II. 
Conclusion  of  Law  Excepted  To 

"3.  By  interfering  with,  restraining,  and  coerc- 
ing its  employees  in  the  exercise  of  the  rights  guar- 
anteed in  Section  7  of  the  Act,  the  respondent  has 
engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (1)  of  the 
Act."  (p.  12) 

III. 

Proposed  Remedies  Excepted  To 

That  the  respondent  shall: 

^'1.     Cease  and  desist  from: 

(a)  Recognizing  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Help- 
ers of  America,  AFL,  as  the  exclusive  representative 
of  its  employees  for  the  purposes  of  collective  bar- 
gaining unless  and  until  said  oroanization  shall  be 
certified  by  the  National  Labor  Relations  Board  as 
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the   exclusive   representative   of  such   employees;" 
(p.  12) 

''(c)  Withhold  all  recognition  from  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers  of  America,  APL,  as  the 
exclusive  representative  of  its  employees  for  the 
purpose  of  collective  bargaining  with  respect  to 
rates  of  pay,  wages,  hours  of  employment  and 
other  conditions  of  employment  unless  and  until 
said  organization  shall  have  been  certified  by  the 
National  Labor  Relations  Board  as  the  representa- 
tive of  such  employees;"  (p.  13) 

IV. 

Portion  of  Proposed  Notice  Excepted  To 

"We  Will  Not  recognize  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  AFL,  as  the  exclusive  repre- 
sentative of  our  employees  for  the  purposes  of  col- 
lective bargaining,  unless  and  until  said  organiza- 
tion shall  be  certified  by  the  National  Labor  Rela- 
tions Board  as  the  exclusive  representative  of  such 
employees. 

"We  Will  Not  in  any  manner  encourage  member- 
ship in  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  Amer- 
ica, AFL,  or  any  other  labor  organization,  by  yield- 
ing to  pressure  from  that  or  any  other  labor 
organization  or  othei*  pressure."    (Appendix  A) 

Respectfully  submitted, 

TOP>RINER  &  LAZARUS, 
By  /s/  MATHEW  O.  TOBRINER, 
Attorneys  for  AFL. 
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United  States  of  America  Before  the  National 
Labor  Relations  Board 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  AND  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

Mr.  Robert  Tillman,  for  the  Board. 

Messrs.  James  R.  Agee  and  J.  Paul  St.  Sure,  of 
Oakland,  Calif.,  for  the  respondent. 

Tobriner   and   Lazarus,   by   Mr.   Mathew   Tobri- 
ner,  of  San  Francisco,  Calif.,  for  the  Teamsters. 

Mr.  Warren  C.  Horie,  of  Merced,  Calif.,  and  Mr. 
M.  Wolf,  of  New  York  City,  for  the  CIO. 

Mr.  Samuel  M.  Kaynard,  of  counsel  to  the  Board. 
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DECISION  AND   ORDER 

On  June  20,  1946,  Trial  Examiner  Sidney  Lind- 
ner issued  his  Intermediate  Report  in  the  above- 
entitled  proceeding,  finding  that  the  respondent  had 
engaged  in  and  was  engaging  in  certain  unfair  labor 
practices  and  recommending  that  the  respondent 
cease  and  desist  therefrom  and  take  certain  affirm- 
ative action,  as  set  forth  in  the  copy  of  the  Interme- 
diate Report  attached  hereto.  Thereafter,  the 
Teamsters  filed  exceptions  to  the  Intermediate  Re- 
port and  a  supporting  brief;  the  respondent  filed 
no  exceptions.  On  October  1,  1946,  the  Board  at 
Washington,  D.  C,  heard  oral  argument,  in  which 
the  respondent,  the  Teamsters,  and  the  CIO  partici- 
pated. 

The  Board  has  reviewed  the  rulings  of  the  Trial 
Examiner  and  finds  that  no  prejudicial  error  was 
committed.  The  rulings  are  hereby  affirmed.  The 
Board  has  considered  the  Intermediate  Report,  the 
exceptions  and  brief,  and  the  entire  record  in  the 
case,  and  hereby  adopts  the  findings,  conclusions, 
and  recommendations  of  the  Trial  Examiner,  with 
the  following  exce^jtions  and  modifications. 

1.  The  Trial  Examiner  found,  and  we  agree,  that 
the  respondent  engaged  in  conduct  violative  of  Sec- 
tion 8  (1)  of  the  Act.  In  so  agreeing,  however,  we, 
unlike  the  Trial  Examiner,  do  not  pass  upon  the 
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Teamsters'  contention  that,  by  virtue  of  an  award 
of  jurisdiction  over  the  cannery  workers  by  the 
Executive  Council  of  the  American  Federation  of 
Labor,  the  Teamsters  became  the  legal  successor  to 
Local  22382,  and  thereby  inherited  its  then  out- 
standing contract  with  the  respondent  and  its  exclu- 
sive representative  status.  It  is  our  opinion,  and  we 
find,  that  regardless  of  the  status  of  the  Teamsters, 
either  as  a  successor  to  the  bargaining  representa- 
tive or  as  a  newly  chosen  representative  of  the 
employees,  a  matter  upon  which  we  deem  it  unnec- 
essary to  pass,  the  respondent's  conduct  was  viola- 
tive of  the  Act.  As  set  forth  in  the  Intermediate 
Report,  the  respondent  warned  its  employees  that 
they  faced  a  plant  shutdown  and  resultant  unem- 
ployment unless  they  joined  the  Teamsters,  and 
otherwise  assisted  the  Teamsters  in  recruiting  new 
members.  In  the  absence  of  a  valid  existing  closed- 
shop  agreement,  such  encouragement  of  member- 
ship in  the  Teamsters  by  the  respondent  is  prohib- 
ited by  the  Act,  even  though  the  Teamsters  may 
have  then  represented  a  majority  of  the  employees.^ 

We  find,  as  did  the  Trial  Examiner,  that  neither 
Local  22382  nor  the  Teamsters  had  a  closed-shop 
agreement  with  the  respondent.^ 


IN.  L.  R.  B.  V.  Electric  Vacuum  Cleaner  Co.,  315 
U.  S.  685,  reversing  120  F.  2d  611  (C.  C.  A.  6),  set- 
tino-  aside  18  N.  L.  R.  B.  591 ;  N.  L.  R.  B.  v.  John 
Englehorn  &  Sons,  134  F.  2d  553  (C.  C.  A.  3),  en- 
forcing 42  N.  L.  R.  B.  866. 

^Matter  of  G.  W.  Hume  and  California  Processors 
&  Growers,  Inc.,  71  N.  L.  R.  B.,  No.  81. 
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2.  The  Trial  Examiner  found  that  the  discharge 
of  Gus  Cedar  for  refusing  to  join  the  Teamsters  was 
violative  of  Section  8  (3)  of  the  Act.  No  exceptions 
were  filed  to  this  finding,  and  we  agree  with  the 
Trial  Examiner  insofar  as  his  conclusion  is  based 
on  his  subsidiary  finding  that  the  Master  Agree- 
ment, upon  which  the  respondent  relies,  was  not  a 
closed-shop  contract^  and  therefore  gave  no  justifica- 
tion for  the  discharge  of  Gus  Cedar. 

3.  The  Trial  Examiner,  having  found  that  "the 
respondent  assisted  the  Teamsters  in  obtaining  a 
majority  of  members  among  the  respondent's  em- 
ployees," and  that  the  contract  of  May  18.  1945, 
was  therefore  illegal,  recommended  that  the  respond- 
ent be  required  to  refrain  from  recognizing  the 
Teamsters  as  the  exclusive  bargaining  representa- 
tive of  its  employees  unless  and  until  the  Teamsters 
is  duly  certified  as  such  representative  by  the  Board. 
Our  disposition  of  the  issues  herein  makes  it  im- 
necessary  for  us  to  pass  upon  the  validity  of  the  1945 
contract;  and,  inasmuch  as  that  contract  expired  on 
March  1,  1946,  and  there  has  since  been  no  collective 
bargaining  between  the  respondent  and  the  Team- 


-^The  contention  that  the  ])arties  understood  and 
administered  the  contract  as  requiring  membershi]) 
in  the  Teamsters,  is  not  supported  by  the  evidence. 
See  Matter  of  G.  W.  Hume  and  California  Proc- 
essors &  Growers,  Inc.,  71  N.  L.  R.  B.,  No.  81. 
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sters,  we  see  no  need  for  including  the  Trial  Exami- 
ner's recommendation  in  our  Order ."^ 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
Act,  the  National  Labor  Relations  Board  hereby 
orders  that  the  respondent.  Scientific  Nutrition  Cor- 
poration, d/b/a  Capolino  Packing  Corporation,  At- 
water,  California,  and  its  officers,  agents,  successors, 
and  assigns,  shall : 

1.     Cease  and  desist  from: 

(a)  Encouraging  membership  in  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  or  any  other 
labor  organization  of  its  employees,  by  discharging 
and  refusing  to  reinstate  any  of  its  employees,  or 
by  discriminating  in  any  other  manner  in  regard 


"^However,  it  should  be  noted  that  in  the  Bercut- 
Richards  representation  proceedings  (65  N.  L.  R.  B. 
1052,  1057)  the  Board  advised  the  emplo.yers  that 
they  "may  not,  pending  a  new  election,  give  prefer- 
ential treatment  to  any  of  the  labor  organizations 
involved  *  *  *"  Moreover,  in  recent  complaint  pro- 
ceedings before  the  Board,  involving  similar  cannery 
plants  and  cannery  workers,  we  have  held  that  the 
execution  of  an  exclusive  bargaining  contract,  in 
the  face  of  a  pending  question  concerning  repre- 
sentation, constituted  a  violation  of  Section  8  (1) 
of  the  Act.  Matter  of  Flotill  Products,  Inc.,  70 
N.  L.  R.  B.,  No.  12;  Matter  of  Lincoln  Packing  Co., 
70  N.  L.  R.  B.,  No.  13.  It  need  only  be  added  that 
the  respondent  herein  is  a  party  to  the  representa- 
tion proceedings  still  pending  before  the  Board  in 
Matter  of  Bercut-Richards  et  al.,  (64  N.  L.  R.  B. 
133,  65  N.  L.  R.  B.  1052).  .    .  :; 
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to  their  hire  or  tenure  of  employment,  or  any  term 
or  condition  of  their  employment. 

(b)  In  any  other  manner  encouraging  or  coerc- 
ing its  employees  to  become  or  remain  members 
of  International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
AFL,  or  any  other  labor  organization,  whether  or 
not  because  of  pressure  from  that  or  any  other  labor 
organization,  or  because  of  other  economic  consid- 
erations. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Gus  Cedar  immediate  and  full  rein- 
statement to  his  former  or  a  substantially  equivalent 
j)osition,  without  prejudice  to  his  seniority  or  other 
rights  and  privileges: 

(b)  Make  whole  Gus  Cedar  for  any  loss  of  pay 
he  may  have  suffered  by  reason  of  the  respondent's 
discrimination  against  him,  hy  payment  to  him  of 
a  sum  of  money  equal  to  the  amount  that  he  nor- 
mally would  have  earned  as  wages  during  the  period 
from  June  22,  1945,  the  date  of  his  discharge,  to 
the  date  of  the  respondent's  offer  of  reinstatement, 
less  his  net  earnings  during  said  period  ; 

(c)  Post  at  its  plant  at  Atwater,  California,  cop- 
ies of  the  notice  attached  hereto,  marked  "A])pendix 
A.  "5    Copies  of  said  notice,  to  be  furnished  by  the 


5In  the  event  that  this  order  is  enforced  by  a  de- 
cree of  a  Circuit  Coui-t  of  Appeals,  there  shall  be 
inserted  before  the  words  "A  Decision  and  Order," 
the  words:  "A  Decree  of  the  United  States  Cir- 
cuit Court  of  Appeals  Enforcing." 
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Regional  Director  for  the  Twentieth  Region,  shall, 
after  being  duly  signed  by  the  respondent's  repre- 
sentative, be  posted  by  the  respondent  immediately 
upon  receipt  thereof  and  maintained  by  it  for  sixty 
(60)  consecutive  days  thereafter,  in  conspicuous 
places,  including  all  places  where  notices  to  em- 
ployees are  customarily  posted.  Reasonable  steps 
shall  be  taken  by  the  respondent  to  insure  that  said 
notices  are  not  altered,  defaced,  or  covered  by  any 
other  material: 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondent 
has  taken  to  comply  herewith. 

Signed  at  Washington,  D.  C,  this  13th  day  of 
December,  1946. 

[Seal]  PAUL  M.  HERZOG, 

Chairman. 

JOHN  M.  HOUSTON, 

Member,  National  Labor 
Relations  Board. 

APPENDIX  A 

Notice  to  All  Employees 
Pursuant  to  a  Decision  and  Order  of  the  National 
Labor  Relations  Board,  and  in  order  to  effectuate 
the  policies  of  the  National  Labor  Relations  Act, 
we  hereby  notify  our  emi)loyees  that: 

We  Will  Not  in  any  manner  encourage  or 
coerce  our  employees  to  become  or  remain  mem- 
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bers  of  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of 
America,  AFL,  or  any  other  labor  organization, 
whether  or  not  because  of  pressure  from  that  or 
any  other  labor  organization,  or  because  of  other 
economic  considerations. 

We  Will  Offer  to  Gus  Cedar  immediate  and 
full  reinstatement  to  his  former  or  a  substan- 
tially equivalent  position,  without  prejudice  to 
any  seniority  or  other  rights  and  privileges  en- 
joyed, and  make  him  whole  for  any  loss  of  pay 
suffered  as  a  result  of  the  discrimination. 

All  our  employees  are  free  to  become  or  remain 
members  of  any  labor  organization.    We  will  not 
discriminate  in  regard  to  hire  or  tenure  of  employ- 
ment   or    any    term    or    condition    of    employment 
against  any  employee  because  of  membership  in  or 
activity  on  behalf  of  any  such  labor  organization. 
SCIENTIFIC  NUTRITION 
CORPORATION, 
Employer. 

Dated 

By  , 

(Representative)   (Title) 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  bv  anv  other  material. 
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United  States  of  America  Before  the  National 
Labor  Relations  Board,  Trial  Examining  Divi- 
sion, Washington,  D.  C. 

Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
dA»/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  AND 
ALLIED  WORKERS  UNION  OF  AMER- 
ICA, CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

Mr.  Robert  E.  TiUman,  for  the  Board. 

Mr.  James  R.  Agee,  of  Oakland,  Calif.,  for  the 
respondent. 

Tobriner  and  Lazarus,  ])y  Mr.  Mathew  Tobriner, 
of  San  Francisco,  Calif.,  for  the  AFL. 

Mr.  Warren  G.  Horie,  of  Merced,  Calif.,  for  the 
CIO. 
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INTERMEDIATE  REPORT 

Statement  of  the  Case 

Upon  a  third  amended  charge  duly  filed  by  the 
Food,  Tobacco,  AgTicidtural  and  Allied  AVorkers 
Fnion  of  America,  CIO,  herein  called  the  CIO,  the 
National  Labor  Relations  Board,  herein  called  the 
Board,  by  its  Regional  Director  for  the  Twentieth 
Region,  (San  Francisco,  California),  issued  its  com- 
7)laint  dated  April  23,  1946,  against  Scientific  Nutri- 
tion Corporation,  d/b/a  Capolino  Packing  Corpo- 
ration, herein  called  the  respondent,  alleging  that 
the  respondent  had  engaged  in  and  was  engaging 
in  unfair  labor  practices  affecting  commerce  within 
the  meaning  of  Section  8  (1)  and  (3),  and  Section 
2  (6)  and  (7)  of  the  National  Labor  Relations  Act, 
49  Stat.  449,  herein  called  the  Act.  Copies  of  the 
complaint  and  notice  of  hearing  were  duly  served 
upon  the  respondent,  CIO,  California  State  Council 
of  Cannery  Unions,  AFL,  and  International  Broth- 
erhood of  Teamsters,  Chauffeurs,  Warehousemen 
and  Helpers  of  America,  AFL,  herein  called  the 
Teamsters,  party  to  the  contract. 

With  respect  to  the  unfair  labor  practices,  the 
complaint  alleged  in  substance  that  the  respondent: 
(1)  urged,  persuaded,  threatened,  and  warned  its 
employees  to  become  members  of  the  Teamstei*s, 
granted  access  to  representatives  of  the  Teamsters, 
assisting  it  in  obtaining  a  majority  of  members 
among  the  respondent's  employees,  and  entered  into 
a  contract  with  the  Teamsters  which  is  alleged  to 
be  illegal  because  of  the  aforesaid  acts;   (2)   on  oi* 
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about  June  22,  1945,  discharged  its  employee  Gus 
Cedar  because  he  refused  to  join  the  Teamsters 
and  has  at  all  times  thereafter  refused  to  reinstate 
him;  and  (3)  because  of  all  the  alleged  acts  set 
forth  above  has  interfered  with,  restrained,  and  co- 
erced its  employees  in  the  exercise  of  rights  guar- 
anteed in  Section  7  of  the  Act. 

Thereafter,  the  respondent  and  the  Teamsters 
filed  answers  denying  the  commission  of  any  unfair 
labor  practices. 

Pursuant  to  notice,  a  hearing  was  held  in  Merced, 
California,  on  May  14,  1946,  before  the  undersigned, 
Sidney  Lindner,  the  Trial  Examiner  duly  desig- 
nated by  the  Chief  Trial  Examiner.  The  Board,  the 
respondent,  the  Teamsters  were  represented  by 
counsel,  and  the  CIO  by  a  lay  representative  and 
participated  in  the  hearing.  The  parties  were  af- 
forded full  opportunity  to  be  heard,  to  examine 
and  cross-examine  witnesses,  and  to  introduce  evi- 
dence bearing  on  the  issues.  At  the  opening  of  the 
hearing  counsel  for  the  Teamsters  moved  to  dismiss 
the  complaint  in  its  entirety  on  the  grounds  that 
(1)  the  Board  on  or  about  February  15,  1946,  having 
already  ''provided"  that  the  resj^ondent  is  without 
right  to  bargain  and  contract  with  the  AFL,  has, 
by  such  pronouncement,  prejudged  the  piesent  case, 
and  is  therefore  not  the  proper  tribunal  before  which 
the  matters  presented  by  the  complaint  herein 
should  be  tried,  and  (2)  the  complaint  does  not  state 
a  cause  of  action.  The  motion  was  denied  by  the 
undersigned.    At  the  conclusion  of  the  hearing  all 
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parties  engaged  in  oral  argument  and  were  granted 
leave  to  file  briefs  on  or  before  May  24,  1946,  with 
the  undersigned.    No  briefs  have  been  received. 

Upon  the  record  in  the  case  and  from  his  obser- 
vation of  the  witnesses,  the  undersigned  makes  the 
following : 

Findings  of  Fact 

I.     The  Business  of  the  Respondent 

The  Scientific  Nutrition  Corporation  is  a  New 
York  corporation,  having  its  principal  office  in  New 
York  City.  It  operates  plants  at  Atwater,  Cali- 
fornia, and  at  Colon,  Cuba,  where  it  is  engaged 
in  the  business  of  canning  and  processing  fruits 
and  vegetables.  At  its  Atwater,  California,  plant, 
the  only  plant  involved  in  this  proceeding,  the  re- 
spondent is  engaged  in  business  as  the  Capolino 
Packing  Corporation.  The  annual  sales  of  products 
from  the  respondent's  Atwater  plant  total  approxi- 
mately $1,500,000,  of  which  approximately  90  per 
cent  represents  the  amount  of  sales  of  products 
which  are  shipped  from  the  plant  to  points  out- 
side the  State  of  California.  The  respondent  admits 
that  it  is  engaged  in  commerce  within  the  meaning 
of  the  Act. 

II.     The  Organizations  Involved 

Food,  Tobacco,  Agricultural  and  Allied  Workers 
Union  of  America,  CIO,  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  and  Helj)- 
ers  of  America,  AFL,  and  California  State  Council 
of  Camiery  Unions,  AFL,  and  its  constituent  unions. 
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one  of  whicli  is  Local  22382,  are  labor  organizations 
admitting  to  membership  employees  of  the  respond- 
ent. 

III.     The  Unfair  Labor  Practices 

A.  Events  Leading  Up  to  the  Contract  With  the 
Teamsters 

In  1941,  Cannery  Workers  Union  Local  22382,  a 
Federal  Local  Union  of  the  American  Federation  of 
Labor,  herein  referred  to  as  Local  22382,  entered 
into  a  collective  bargaining  contract  with  the  Capo- 
lino  Packing  Corporation  herein  referred  to  as 
Capolino.  By  the  terms  of  this  contract  the  parties 
thereto  adopted  and  agreed  to  be  bound  by  the  Mas- 
ter Agreement^  previously  executed  by  and  between 
California  Processors  and  Growers,  Inc.,  herein 
referred  to  as  the  Association,  and  the  American 
Federation  of  Labor,  and  California  State  Council 
of  Cannery  Unions,  although  Capolino  was  not  a 
member  of  the  Association.  Subsequent  to  1941,  the 
parties  did  not  enter  into  any  new  written  contracts, 
but  continued  to  maintain  the  same  contractual 
status  agreed  upon  in  1941. 

Shortly  after  January  1,  1945,  J.  Capolino,  the 
then  manager  of  the  Capolino  plant,  notified  Local 
22382,  by  letter,  that  Scientific  Xutrition  Corpora- 
tion, herein  referred  to  as  the  respondent,  had 
taken  over  full  control  and  ownership  of  the  plant- 


lAlso  referred  to  in  the  record  as  the  C.  P.  &  CI. 
contract  and  the  "green  book  agreement." 

^Capolino  Packing  Corporation  was  sold  to  Sci- 
entific Nutrition  Corporation  whose  main  office  is 
in  New  York  City,  in  the  early  part  of  1944. 
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and  that  collective  bargaining  contracts  in  the  future 
would  have  to  l)e  signed  by  an  official  of  the  New 
York  office,  until  such  time  as  J.  Ca])olino  was  au- 
thorized to  do  so  himself.  The  respondent  continued 
to  recognize  Local  22382  as  the  exclusive  bargaining 
representative  of  its  employees  under  the  same 
terms  and  conditions  as  theretofore. 

On  or  about  May  8,  1945,  the  respondent  received 
a  written  communication  from  the  Teamsters  as 
follows: 

Scientific  Nutrition  Corporation 

Atwater,  California 

Attention  Mr.  Joseph  Capoliiio 

Gentlemen : 

The  following  is  the  action  of  the  Executive 
Council  of  the  American  Federation  of  Labor 
in  a  meeting  held  in  Washington,  D.  C,  on  May 
3rd,  1945. 

''The  following  is  the  award  of  the  Execu- 
tive Council — it  is  the  sense  of  this  Council 
meeting  that  the  interests  of  the  American 
Federation  of  Labor  would  be  protected  and 
preserved  in  the  canning  industry  in  Califor- 
nia, Washington,  and  Oregon  by  the  transfer 
of  the  federal  labor  unions  in  that  field  to  the 
Teamsters  International  L^nion  and  that  the 
officers  of  the  Federation  be  directed  to  cooper- 
ate with  the  Teamsters  International  Union  in 
bringing  about  this  result,  and  that  the  AFL 
cooperate  in  helping  to  organize  the  unorgan- 
ized in  this  field." 
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By  the  above  action  the  International  Broth- 
erhood of  Teamsters,  Chauffenrs,  Warehonse- 
men  and  Helpers  Union  of  America  inherit  the 
agreement  now  in  effect  between  your  company 
and  the  American  Federation  of  Labor  and  the 
Local  Cannery  Workers  Union. 

The  International  Brotherhood  of  Teamsters 
wish  to  advise  yon  that  we  expect  your  company 
to  immediately  recognize  only  the  Teamsters  In- 
ternational Union  as  the  representatives  of 
your  employees  and  in  return  the  Teamsters  In- 
ternational Union  will  live  up  to  the  agreement 
now  in  effect  to  the  letter. 

Would  appreciate  an  answer  by  return  mail, 
your  position  in  this  matter. 

Yours  truly, 

/s/  H.  L.  WOXBERG, 

International  Representative. 

By  letter  dated  May  11,  1945,  which  the  rcs])ond- 
ent  admitted  receiving,  the  Cannery  and  Food  Proc- 
ess Workers'  Council  of  the  Pacific  Coast,  advised 
the  respondent  that  the  transfer  of  Local  22382 
membershij)  to  the  Teamsters  by  the  Executive 
Council  of  the  American  Federation  of  Labor  was 
made  without  regard  to  the  wishes  of  the  members. 
That  as  a  result,  the  employees  terminated  their 
membership  in  Local  22382  and  organized  under  the 
name  of  Cannery  Food  Process  Workers  Union  of 
Modesto  Area  and  had  received  a  charter  from  the 
Cannery  and  Food  Process  Workers'  Council  of  the 
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Pacific  Coast.  Further,  that  the  Cannery  and  Food 
Process  Workers  Union  of  Modesto  Area  repre- 
sented all  of  the  respondent's  employees  except  su- 
pervisors in  collective  bargaining  matters  and  indi- 
cated a  willingness  to  meet  with  the  respondent. 
This  letter  was  apparently  never  answered  by  the 
respondent. 

On  the  Monday  following  the  receipt  of  the  above 
letters,  the  employees  were  assembled  in  the  ware- 
house of  the  plant  during  working  hours,  where 
they  w^ere  addressed  by  J.  Capolino.^  Present  also 
were  Eugene  Mclsaac,  plant  superintendent,  and  in 
charge  of  labor  relations,  Stewart,  assistant  plant 
superitnendent ;  Spaiford,  foreman  of  the  ware- 
house, and  White,  assistant  manager. 

According  to  Clus  Cedar,  a  boilerman  in  the  re- 
spondent's employ,'^  J.  Capolino  told  the  employees 
that  the  respondent  had  l^een  notified  by  the  Team- 
sters that  the  Union  was  "going  to  take  over  the 
plant,"  and  that  there  was  nothing  that  the  em- 
ployees could  do.  He  said  further  that  if  they  did 
not  join  the  Teamsters,  that  Union  would  stop  deliv- 
eries to  the  plant,  causing  a  cessation  of  operations 
and  the  resultant  loss  of  employment.  Cedar  then 
asked  J.  Capolino  to  allow^  the  employees  sufficient 


^The  record  reveals  that  the  ]^lant  was  not  engaged 
in  canning  at  this  time  and  only  the  regular  em- 
ployees, of  wliom  there  were  26,  attended  the 
meeting. 

^The  discharge  of  Cedar  will  be  discussed  here- 
inafter. 
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time  to  contact  Local  22382  in  Modesto,  California, 
so  that  they  could  "find  out  what  it  was  all  about. "^ 

About  2  hours  after  the  above-described  meeting,^ 
a  group  of  five  representatives  of  the  Teamsters 
which  included  King,  Torreano,  Brown,  and  two 
unidentified  men,  called  at  the  plant  office  and  asked 
J.  Capolino  and  Mclsaac  what  their  intentions  were 
with  respect  to  the  May  8  letter.  They  were  in- 
formed that  until  such  time  as  the  employees  desig- 
nated the  Teamsters  to  represent  them,  the  respond- 
ent did  not  intend  to  do  anything;  that  the  choice 
of  a  union  remained  with  the  employees.  The  Team- 
sters' representatives  then  requested  the  respond- 
ent's permission  to  talk  to  the  employees,  which 
was  granted. 

Mclsaac  instructed  the  employees  to  gather  again 
in  the  warehouse.  When  they  were  all  assembled, 
Mclsaac  informed  them  that  the  representatives  of 
the  Teamsters  wanted  to  talk  to  them.  King  intro- 
duced himself,"^  and  told  the  employees  that  he  was 


^In  essential  details  Mclsaac  corroborated  Cedar's 
testimony.  He  did  not  specifically  deny  that  J.  Cap- 
olino told  the  employees  that  if  they  did  not  join 
the  Teamsters,  deliveries  would  stop.  He  admitted 
that  J.  Capolino,  after  advising  the  employees  of 
the  substance  of  the  May  8  letter  from  the  Team- 
sters, said  that  he  "was  afraid  this  was  going  to 
lead  to  a  lot  of  trouble  and  ])ossibly  shut  the  ])lant 
down,"  but  then  told  them  he  was  not  interested  in 
their  union  affiliation  so  long  as  there  was  peace 
among  the  employees  and  the  plant  could  continue 
to  operate.  The  undersigned  credits  Cedar's  testi- 
mony. 

^The  first  meeting  took  place  at  8:30  a.m. 

"^King  was  known  to  the  employees  as  he  formerly 
had  been  an  official  of  Local  22382. 
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now  working  for  the  Teamsters,  and  stated  his 
reasons  for  changing  his  affiliation  to  that  Union. 
He  also  outlined  the  benefits  the  emx3lo3^ees  would 
gain  by  affiliation  with  the  Teamsters.  According 
to  the  undenied  testimony  of  Cedar  which  the  under- 
signed credits,  King  then  asked  the  employees  when 
they  were  going  to  sign  up  with  the  Teamsters.  Tor- 
reano  also  spoke  along  similar  lines.  Mclsaac  was 
present  while  King  and  Torreano  spoke  to  the  em- 
ployees. After  the  meeting  and  while  the  employees 
were  still  in  the  warehouse,  the  Teamsters  repre- 
sentatives went  among  the  employees  and  solicited 
each  one  individually.  That  same  afternoon  the 
Teamsters  presented  signed  membership  applica- 
tions of  13  of  the  employees  to  the  respondent  and 
demanded  that  a  contract  be  signed.  The  respondent 
refused  to  sign  stating  that  the  Teamsters  did  not 
show  a  majority.  About  2  or  3  days  later  the  Team- 
sters returned  to  the  plant  with  3  or  4  additional 
signed  membership  applications.  The  respondent 
checked  all  the  signatures  to  determine  their 
validity  and  on  May  18,  signed  the  following  con- 
tract with  the  Teamsters: 

Agreement 

This  Agreement  made  and  entered  into  this  18 
day  of  May,  1945,  by  and  between  the  Scientific 
Nutrition  Corporation,  of  Atwater,  California,  here- 
inafter designated  as  the  Employer  and  The  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen    and    Helpers    Union    of   America, 
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Affiliated  with  The  American  Federation  of  I^abor, 
hereinafter  designated  as  the  Union,  to  become  effec- 
tive 5/18/1945. 

Witnesseth:  That  in  consideration  of  the  prem- 
ises it  is  miitnally  agreed  as  follows: 

Section  1.  That  the  Employer  hereby  agrees  to 
recognize  the  Union  as  the  sole  collective  bargaining 
agent  for  all  the  employees  of  the  Employer  cov- 
ered by  the  master  agreement  between  the  California 
Processors  and  Growers,  Inc.,  and  the  American 
Federation  of  Labor  and  the  California  State  Conn- 
cil  of  Cannery  Unions. 

Section  2.  The  Employer  agrees  to  place  into 
effect  any  amendments  to  said  master  agreement 
which  now  are  pending  before  the  War  Labor  Board 
upon  the  War  Labor  Board  approval. 

In  Witness  Whereof,  the  parties  hereto  have  set 
their  hands  and  seals  of  this  18  day  of  May,  1 945. 

THE  INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  W  A  R  E- 
HOUSEMEN  AND  HELPERS  UNION  OF 
AMERICA, 

By  H.  L.  WOXBERG, 

International    Representative, 
Union. 

SCIENTIFIC  NUTRITION  CORP, 
By  J.  CAPOLINO, 

Employer. 

After  it  had  signed  the  above  contract,  the  re- 
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spoiident  called  another  meeting  of  its  employees 
in  the  plant  during  working  hours.  Mclsaac  noti- 
fied them  that  a  majority  had  signed  membership 
applications  in  the  Teamsters;  that  the  respondent 
had  signed  a  contract  with  the  Teamsters,  and  that 
henceforth  it  would  be  bound  by  such  contract. 
Mclsaac,  according  to  Cedar's  undenied  testimony 
which  the  undersigned  credits,  also  told  the  em- 
ployees that  ''it  was  too  late  now  to  do  anything 
about  it." 

Mclsaac  admitted  that  the  respondent  never 
showed  the  employees  a  copy  of  the  contract  it  had 
signed  with  the  Teamsters,  nor  did  it  post  the  same 
or  any  notice  to  that  effect.  However,  shortly  after 
the  contract  was  signed,  King,  Torreano,  and  Brown 
were  again  granted  permission  by  the  respondent  to 
talk  to  the  employees  during  a  rest  period,  and  at 
this  time  according  to  Mclsaac  the  employees  were 
shown  the  signed  contract  by  the  Teamsters'  repre- 
sentatives. It  was  on  this  occasion,  according  to 
Cedar's  undenied  testimony  which  the  undersigned 
credits,  that  King  remarked  that  a  few  of  the  em- 
ployees had  not  yet  signed  up  with  the  Teamsters 
and  warned,  "If  you  boys  don't  sign  up,  you  will  be 
all  sitting  out  in  the  park  because  this  plant  is  going 
to  be  closed." 

B.     The  discriminatory  discharge  of  Gus  Cedar 

On  June  22,  1945,  the  respondent  discharged  Gus 
Cedar  under  the  following  circumstances: 

In  June  1944,  Cedar  was  hired  by  the  respondent 
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and  given  "regnlar"  eniploynient  as  a  boiler  room 
operator.  Cedar  was  a  member  of  Local  22382 
since  November  1940  and  continued  his  membership 
in  good  standing  in  that  union  during  his  entire  pe- 
riod of  emplo}Tiient  with  the  respondent. 

Cedar  testified  that  the  membership  of  Local 
22382  never  discussed  affiliation  with  the  Teamsters, 
and  that  he  first  learned  of  the  award  of  jurisdic- 
tion of  the  cannery  workers  to  the  Teamsters  at 
the  meeting  of  the  respondent's  employees  called  by 
J.  Capolino  on  or  about  May  14,  1945,  described 
above. 

As  found  heretofore  the  Teamsters  representa- 
tives w^ere  granted  permission  by  the  respondent  to 
solicit  its  employees  in  the  plant  during  working 
hours.  Cedar's  uncontradicted  testimony  is  that  he 
was  solicited  to  join  the  Teamsters  by  King  and 
Torreano  when  they  were  in  the  j)lant  the  first  time. 
On  the  second  occasion  wiien  the  Teamsters  solicited 
the  respondent's  employees,  Torreano  wanted  to 
know  what  Cedar  was  going  to  do  about  joining  the 
Teamsters,  Cedar  replied,  "not  anything  about  it 
right  now,"  and  Torreano  said,  "Well,  either  sign 
up  or  else.   You  know,  out  you  go." 

About  the  latter  part  of  May,  1945,  while  Cedar 
w^as  in  Mclsaac's  office,  the  latter  asked  him  whether 
he  had  made  up  his  mind  about  joining  the  Team- 
sters. When  Cedar  replied  that  he  had  not,  Mclsaac 
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said  that  the  Teamsters  were  making  demands  on 
the  respondent  to  fire  Cedar,  and  that  he  was  caus- 
ing the  respondent  to  let  him  go. 

During  the  second  week  of  June,  1945,  according 
to  Cedar's  testimony,  J.  Capolino  talked  to  him 
about  a  leaflet  that  had  been  distributed  in  the 
plant  by  another  union.^  Cedar  w^as  accused  by  J. 
Capolino,  according  to  the  former,  of  participating 
in  the  distribution  of  the  leaflets  and  was  told  that 
if  he  wanted  to  work  for  the  respondent  he  would 
have  to  join  the  Teamsters.^ 

On  June  22,  1945,  according  to  Cedar's  undenied 
testimony  which  the  undersigned  credits,  while  he 
was  working  in  the  boiler  room,  Torreano  and  an- 
other Teamsters  representative  in  the  presence  of 
Mclsaac,  asked  Cedar  what  his  intentions  were  with 
respect  to  joining  the  Teamsters.  Cedar  replied  that 
he  was  not  going  to  become  a  member  of  the  Team- 
sters, whereupon  Torreano  told  him  that  he  was 
fired  and  to  report  to  the  office  for  his  time.  Mclsaac 

^The  record  reveals  that  Local  22382  met  in  June 
1945,  and  made  efforts  to  afiiliate  with  the  Seafarers 
International  Union  without  success.  It  was  this 
union  that  purportedly  distributed  the  leaflets. 

9 J.  Capolino  died  in  November  1945.  Cedar's 
testimony  regarding  this  incident  with  J.  Capolino 
was  recei^'ed  in  evidence  over  the  objections  of  coun- 
sel for  the  respondent  and  the  Teamsters  but  has 
not  been  used  by  the  Tuidersigned  for  the  ])urpose 
of  basins  a  finding  thereon. 
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told  Cedar  lie  would  have  to  get  another  nian.^o 
Cedar  reported  at  the  office  at  about  12  iioou  where 
he  was  given  a  termination  notice  which  set  forth 
the  reason  for  discharge  as  "Refusal  to  join  Union 
(AFof  L)  Teamsters."  Cedar  has  not  worked  for 
the  respondent  since  that  time. 

C.  Concluding  Findings 
1.    With  respect  to  the  contract  with  the  Teamsters 

Counsel  for  the  respondent  and  for  the  Teamsters 
argue  that  the  respondent  was  required  as  a  matter 


lOMcIsaac  did  not  den_y  Cedar's  testimony.    He 
testified  that  he  discharged  Cedar  in  accordance  with 
the  written  demand  of  the  Teamsters  as  follows: 
Cannery  Warehousemen,  Food  Processors,  Drivers 
and  Helpers,  Local  748,  602  Tenth  Street,  Mo- 
desto, California. 

June  22,  1945. 
Scientific  Nutrition  Corporation, 
Atwater,  California 

Attention:     Mr.  Mclsaac 
Dear  Sir: 

In  accordance  with  the  terms  of  the  agreement 
between  your  company  and  Local  748  this  letter  will 
serve  as  a  notice  to  your  company  to  terminate  the 
employment  of  Gus  Sedar.  (sic) 

This  man  has  refused  to  become  a  member  of  this 
union  and  under  the  terms  of  our  contract  he  is  sub- 
ject to  dismissal.    We  have  given  Gus  Sedar  (sic) 
(30)  davs  in  which  to  make  up  his  mind  about  join- 
ing this  Local,  wliich  is   (20)   days  more  than  the 
time  stipulated  in  the  contract.    Therefore  we  ask 
his  immediate  dismissal  upon  receipt  of  this  letter. 
Very  truly  yours. 
[Seal]        /s/  H.  C.  TORREANO, 
Representative. 

HCT  :BG 
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of  law  to  deal  with  the  Teamsters  as  the  exclusive 
bargaining  representative  of  its  employees  since  the 
Teamsters  had  proved  that  it  represented  a  majority 
of  the  employees.  As  found  heretofore,  the  respond- 
ent not  only  urged  its  employees  to  join  the  Team- 
sters and  warned  them  of  the  possible  shut  down 
of  the  plant  if  they  did  not  join,  but  also  granted  the 
Teamsters  the  use  of  its  time  and  property  for  the 
purpose  of  soliciting  memberships  and  threatening 
employees  with  the  loss  of  their  jobs  if  they  refused 
to  become  members  of  the  Teamsters.  While  it  may 
well  be  that  the  respondent  was  motivated  in  its 
actions  by  the  fear  of  economic  hardship,  neverthe- 
less, it  is  well  established  that  "the  Act  prohibits 
unfair  labor  practices  in  all  cases.  It  permits  no 
immunity  because  the  employer  may  think  that  the 
exigencies  of  the  moment  require  infraction  of  the 
statute.  In  fact  nothing  in  the  statute  permits  or 
justifies  its  violation  by  the  employer,  "^i  By  grant- 
ing such  aid  and  assistance  to  the  Teamsters,  the 
respondent  illegally  j^articipated  in  the  selection  of 
the  bargaining  representative  of  its  employees  and 
is  not  entitled  to  rely,  as  proof  of  the  Teamsters' 
majority  for  the  purpose  of  recognition,  upon  the 
designation  to  the  completion  of  which  it  had  il- 
legally contributed.  Furthermore,  even  if  it  is  as- 
sumed arguendo,  that  the  respondent's  illegal  con- 
duct did  not  influence  a  majority  of  its  employees 


i^N.  L.  R.  IJ.  V.  Star  Pu])lishing  Co.,  97   F.   (2d) 
465  (CCA.  9),  enforcing  4  N.L.R.B.  498. 
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in  casting  their  lot  witli  the  Teamsters,  au  employer 
may  not,  in  the  absence  of  a  valid  existing  contract 
requiring  membership  in  a  labor  orauization  as  a 
condition  of  emplo3rment,  cooperate  with  a  labor 
organization,  though  it  represents  an  uncoerced  ma- 
jority of  the  employees,  to  secure  for  its  new  mem- 
bers. ^2 

Counsel  for  the  respondent  and  for  the  Team- 
sters also  raised  the  contention  in  oral  argument 
that  as  a  result  of  the  award  of  jurisdiction  of  the 
cannery  workers  to  the  Teamsters  by  the  American 
Federation  of  Labor,  the  Teamsters  succeeded  to 
the  position  that  Local  22382  had  formerly  occupied 
insofar  as  the  respondent  was  concerned.  It  ap- 
pears clear  from  the  record  that  in  May,  1945,  when 
the  respondent  was  notified  of  the  award  of  jurisdic- 
tion over  its  employees  to  the  Teamsters,  it  refused 
to  subscribe  to  the  ''successorship  theory"  but 
rather  insisted  that  the  Teamsters  prove  that  it 
represented  a  majority  of  the  employees  before  it 
would  enter  into  a  contract  and  grant  recognition  to 
the  Teamsters  as  exclusive  bargaining  representa- 
tive of  its  employees.  The  respondent  no  doubt  was 
motivated  by  the  factual  situation  then  confronting 
it  for  it  had  already  received  notice  that  the  Cannery 
and  Food  Process  Workers  Council  of  the  Pacific 
Coast  claimed  to  represent  a  majority  of  its  em- 


12N.  L.  R.  B.  V.  John  Englehorn  &  Sons,  134  F. 
(2d)  533  (CCA.  3)  enf'g  42  N.L.R.B.  886;  see 
also  N.L.R.B.  v.  Electric  Vacuum  Cleaner  Co.,  315 
U.  S.  685  reversing  120  F.  (2d)  611  (CCA.  6) 
setting  aside  18  N.L.R.B.  591. 
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ployees  made  up  of  former  members  of  Local  22382, 
who  were  opposed  to  affiliating  with  the  Teamsters. 
The  Teamsters  too  recognized  the  validity  of  the 
respondent's  claim  that  it  was  not  entitled  to  inherit 
Local  22382 's  contract  without  proof  of  a  majority 
showing,  for  it  attempted  to  obtain  the  allegiance  of 
a  majority  of  the  employees.  This  is  borne  out  by  the 
new  agreement  of  May  18, 1945,  made  by  and  between 
the  Teamsters  and  the  respondent,  evidently  super- 
seding the  old  contract  with  Local  22382. i^  It  thus 
appears  that  both  the  Teamsters  and  the  respond- 
ent abandoned  the  "succesorship  theory"  and  relied 
on  the  majority  theory  as  a  condition  precedent  to 
the  making  of  a  new  contract.  However,  even  if  it 
be  argued  that  the  May  18,  1945,  contract  was 
merely  a  substitution  of  the  name  of  the  Teamsters 
for  that  of  Local  22382  on  the  "successorship 
theory,"  such  a  contract,  under  the  facts  here  pre- 
sented, would  not  l)e  valid  unless  the  Teamsters 
represented  an  uncoerced  majority  at  the  time. 
While  the  undersigned  does  not  mean  to  suggest 
that  a  mere  change  in  name  or  affiliation  of  a  union 
deprives  it  of  its  status  as  exclusive  bargaining  rep- 
resentative, nevertheless,  the  facts  herein  disclose 
sufficient  doul)t,  recognized  by  the  ])arties  them- 
selves, that  the  succeeding  union  had  retained  the 
old  union's  status  as  the  representative  of  the  ma- 
jority of  the  employees  in  the  appropriate  unit.  The 


i^Local  22382  was  composed  of  emj^loyoes  of  \'ari- 
ous  caimeries  located  in  the  same  geographic  area  as 
the  respondent. 
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choice  of  a  collective  baigaiiiing  representative 
under  the  Act  is  inherent  in  the  employees  and 
neither  the  employees  nor  the  Board  are  necessarily 
bound  by  an  award  of  a  labor  organization.^"^  Fur- 
thermore, the  record  is  clear  that  at  least  some  of 
the  employees,  if  not  a  majority,!^  did  not  desire  the 
Teamsters  to  represent  them  as  collective  bargain- 
ing agent.  The  undersigned  finds  this  contention 
without  merit. 

Counsel  for  the  Teamsters  raised  the  further  con- 
tention that  when  the  Board  in  its  original  Deci- 
sion in  the  Matter  of  Ber cut-Richards  Packing 
Compan}^  et  al,i^  said  "...  Upon  the  facts  in  the 
present  record,  we  shall  assume  the  validity  of  the 
extended  agreement  hereinabove  referred  to  .  .  .", 
it  recognized  the  validity  of  the  May,  19i5,  contract 
between  the  respondent  and  the  Teamsters.  Fur- 
ther, that  the  Board  again  recognize  the  validity  of 
this  very  contract  which  is  now  the  subject  of  attack 
when  in  its  Supplemental  Decision  in  the  Matter  of 
Bercut-Richards  Packing  Company  et  a\,^'^  it  said 
".  .  .  In  this  state  of  the  record,  no  legal  effect  may 
be  given  the  closed-shop  provision  contained  in  the 
current  collective  agreements  after  their  expiration 


I'^See  Matter  of  Albert  Love  Enterprises,  doing 
business  as  Foote  &  Davies,  66  N.  L.  R.  B.  416;  Mat- 
ter of  Fuld  and  Hatch  Knitting  Co.,  67  N.  L.  R.  1^. 
No.  133. 

i^As  found  above,  the  assistance  of  the  respondent 
resulted  in  the  Teamsters  obtaining  a  majority. 

1664  N.  L.  R.  B.  133,  issued  October  12,  1945. 

1765  N.  L.  R.  B.  1052  issued  February  15,  1946. 
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date;  ..."  The  language  of  the  Board  carries  no 
such  import.  The  Board  in  the  Matter  of  Bercut- 
Richards  Company  et  al,  was  not  confronted  with 
the  problem  of  determining  the  validity  of  the  con- 
tract between  the  respondent  and  the  Teamsters,  as 
it  is  here.  It  is  the  Board's  general  practice  in  rep- 
resentation cases  to  presume  the  regularity  and 
legality  of  a  collective  bargaining  contract  and  to 
refuse  to  admit  evidence  in  such  hearings  on  the 
question  of  whether  or  not  a  majority  of  employees 
covered  by  such  a  contract  had  actually  designated 
the  contracting  union  as  their  representative  at  the 
time  the  contract  was  made.^^  The  contention  is 
without  merit. 

Upon  the  record  as  a  whole  the  undersigned  is 
convinced  and  finds  that  the  respondent  urged  and 
warned  its  employees  to  become  members  of  the 
Teamsters,  and  granted  the  Tise  of  its  time  and 
property  to  representatives  of  the  Teamsters  for 
the  purpose  of  addressing  and  soliciting  its  em- 
ployees thereby  lending  support  to  the  Teamsters 
and  assisting  it  in  obtaining  a  majority  of  members 
among  the  respondent's  employees. 

The  undersigned  further  finds  that  the  contract 
of  May  18,  1945,  was  entered  into  under  circum- 
stances prohibited  by  the  Act  and  that  thereby  the 
respondent  has  interfered  with,  restrained,  and  co- 
erced its  employees  in  the  exercise  of  the  rights 
guaranteed  in  Section  7  of  the  Act. 


i^See  Matter  of  the  Lamson  Brothers  Companv, 
59  N.  L.R.B.  1561;  Matter  of  United  States  Rub- 
ber Company,  62  N.  L.  R.  B.  795. 


Scientific  Nutrition  Corporation  59 

2.    With  respect  to  the  discharge  of  Giis  Cedar 

The  complaint  alleges  that  the  respondent  dis- 
charged its  employee,  Clus  Cedar  on  June  22,  1945, 
and  thereafter  refused  to  reinstate  him,  because  the 
said  employee  refused  to  join  the  Teamsters. 

While  admitting  these  facts,  the  respondent  main- 
tains that  it  discharged  Cedar  at  the  request  of  the 
Teamsters,  in  conformance  with  a  valid  closed-shop 
contract. 

Assuming,  without  conceding,  that  the  contract 
between  the  respondent  and  the  Teamsters  contained 
a  closed-shop  provision,  nevertheless,  the  proviso  to 
Section  8  (3)  of  the  Act  permits  discharge  of  an 
employee  pursuant  to  the  terms  of  a  closed-sho}) 
contract  only  where  the  contract  was  made  with  a 
labor  organization  which  was  not  established,  main- 
tained, or  assisted  by  any  unfair  labor  practice  and 
which  was  the  representative  of  a  majority  of  the 
employees  in  an  appropriate  unit  covered  by  the 
contract  when  made.  As  found  in  the  prior  section 
of  this  report,  the  respondent  assisted  the  Teamsters 
in  obtaining  a  majority  of  members  among  the  re- 
spondent's employees,  and  entered  into  the  May  18, 
1945,  contract  under  circumstances  prohibited  by 
the  Act.  Therefore,  the  respondent's  contract  with 
the  Teamsters  did  not  meet  the  conditions  of  the 
proviso,  and  in  discharging  Cedar,  the  proviso 
afforded  no  protection  to  the  respondent. 

Even  assuming  arguendo  the  validity  of  its  con- 
tract with  the  Teamsters,  since  this  contract  incor- 
porated the  Master  Agreemeiit  }>y  reference,  it  is 
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necessary  to  look  to  the  Master  Agreement  to  de- 
termine if  by  its  terms  it  is  a  closed-shop  contract 
in  order  to  sustain  the  respondent's  defense  in  its 
discharge  of  Cedar. 

As  noted  heretofore,  Cedar  was  a  "regular"  em- 
ployee who  maintained  his  membership  in  good 
standing  in  Local  22382  during  his  entire  period  of 
employment  with  the  respondent.  The  Master 
Agreement  clearly  exempts  employees  on  the  senior- 
ity list^^  from  being  required  to  obtain  clearance 
slips  as  a  condition  for  going  to  work  from  season 
to  season  and  is  silent  as  to  the  "regular"  or  year 
round  employees.  The  most  it  does  with  reference 
to  the  employees  on  the  seniority  list  is  to  require 
the  employer  to  report  to  the  local  union,  from  time 
to  time,  the  names  of  those  in  its  employ  who  did 
not  produce  clearance  slips  on  their  resumption  of 
work.  This  part  of  the  agreement  contains  no 
language  that  can  be  construed  to  mean  that  any 
employee  on  the  seniority  list  may  not  be  put  to 
work  without  a  union  clearance  or  that  he  must  be 
a  member  in  good  standing  or  a  member  at  all,  to 
(jualifv  for  employment.  Nor  is  there  any  provision 
in  the  Master  Agreement  that  requires  an  employee 
who  has  joined  a  local  union  to  maintain  his  mem- 
bership in  good  standing  as  a  condition  of  employ- 
ment.  The  sole  requirement  that  the  ]\Iastcr  Auree- 


i^The  seniority  list  inchided  "regular"  and  sea- 
sonal employee,  i.  e.,  those  other  than  regular  em- 
ployees who  worked  in  a  given  plant  at  least  60  per- 
cent of  the  total  number  of  operating  days  of  said 
plant  during  the  previous  season. 
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ment  imposes  upon  the  employer  in  this  respect  is 
to  see  that  "new  employees,"  as  distinguished  from 
employees  on  the  seniorit}^  list,  file  applications  for 
membership  in  the  appropriate  local  union  when 
they  go  to  work  and  to  notify  the  new  employees 
that,  under  the  Master  Agreement,  they  must  com- 
plete their  application  with  the  local  union  within 
10  days.  The  employer's  responsibility  for  the  new 
employees'  affiliation  ends  upon  the  making  of  such 
applications  by  them  and  the  giving  of  such  notices. 
The  local  union  expressly  assumes,  under  the  terms 
of  the  Master  Agreement,  full  responsibility  for  the 
new  employees 's  affiliation  with  it  from  that  point 
forward.  The  Master  Agreement  is  likewise  silent 
as  to  the  obligations  of  the  new  employee  to  the  local 
union  after  his  application  has  been  made  at  tlie 
time  of  his  employm.ent,  except  that  within  10  days 
thereafter  he  must  become  a  member.  It  imposes 
no  other  obligations  with  respect  to  the  employee's 
tenure  of  emplo}Tnent.  At  ])est,  the  Master  Agree- 
ment in  the  opinion  of  the  undersigned,  is  no  more 
than  a  preferential  hiring  contract. 

The  undersigned  finds  that  the  respondent  l)y  dis- 
charging Cedar,  discriminated  in  regard  to  his  hire 
and  tenure  of  employment,  thereby  interfering  with, 
restraining,  and  coercing  its  employees  in  the  exer- 
cise of  the  rights  guaranteed  in  Section  7  of  the  Act. 

IV.     The  Affect  of  the  Unfair  Labor 
Practices  Upon  Commerce 

The  activities  of  the  respondent  set  forth  in  Sec- 
tion III  above,  occurring  in  connection  with   the 
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operations  of  the  respondent,  described  in  Section 
I  above,  have  a  close,  intimate,  and  substantial  re- 
lation to  trade,  traffic  and  commerce  among  the  sev- 
eral States,  and  tend  to  lead  to  labor  disputes  bur- 
dening and  obstructing  commerce  and  the  free  flow 
of  commerce. 

V.     The  Remedy 

Having  found  that  the  respondent  has  engaged 
in  unfair  labor  practices,  the  undersigned  will  rec- 
ommend that  it  cease  and  desist  therefrom  and  take 
the  following  affirmative  action  which  it  is  found 
will  etfectuate  the  policies  of  the  Act. 

It  has  been  found  that  the  respondent  assisted  the 
Teamsters  in  obtaining  a  majorit}^  of  members 
among  the  respondent's  employees  and  thereafter 
on  May  18,  1945,  entered  into  a  contract  recognizing 
the  Teamsters  as  exclusive  bargaining  representa- 
tive of  its  employees,  which  contract  is  illegal  be- 
cause of  the  aforesaid  assistance.  Since  the  said 
contract  expired  by  its  terms  on  March  1,  1946,  no 
recommendation  that  the  respondent  be  ordered  to 
cease  and  desist  from  giving  etfect  to  said  contract 
is  necessary.  However,  in  order  to  jnevent  recog- 
nition of  the  Teamsters  by  the  respondent  either  by 
oral  agreement  or  otherwise,  the  undersigned  will 
recommend  that  the  respondent  be  ordered  not  to 
recognize  the  Teamsters  as  the  exclusive  bargaining 
representative  of  its  employees  unless  and  until  said 
organization  shall  bo  duly  certified  by  the  Board  as 
exclusive  bargaining  representative  of  its  employees. 
Nothing  herein,  however,  should  be  construed  as  re- 
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quiring  the  respondent  to  vary  any  wage,  hour, 
seniority  or  other  substantive  features  of  its  rela- 
tions with  the  employees  themselves,  which  the  re- 
spondent has  estal^lished  in  the  performance  of  this 
contract,  or  to  prejudice  the  assertion  by  the  em- 
ployees of  any  rights  they  may  have  under  such 
agreement. 

It  has  also  been  found  that  the  respondent  dis- 
criminated in  regard  to  the  hire  and  tenure  of 
employment  of  Gus  Cedar  a  "regular"  employee. 
The  undersigned  will  recommend  that  the  respond- 
ent offer  him  immediate  and  full  reinstatement  to 
his  former  or  substantial  equivalent  position,  with- 
out prejudice  to  his  seniority  or  other  rights  and 
privileges,  and  make  him  whole  for  any  loss  of  pay 
he  may  have  suffered  by  reason  of  such  discrimina- 
tion, by  payment  to  him  of  a  sum  of  money  equal 
to  the  amount  he  normally  would  have  earned  as 
wages  during  the  period  from  June  22,  1945,  the 
date  of  his  discharge,  to  the  date  of  the  respondent 's 
offer  of  reinstatement  to  him,  less  his  net  earnings^o 


20By  "net  earnings"  is  meant  earnings  less  ex- 
penses, such  as  for  transportation,  room,  and  board, 
incurred  by  an  employee  in  connection  with  obtain- 
ing work  and  working  elsewhere  than  for  the  re- 
spondent, which  would  not  have  been  incurred  but 
for  his  unlawful  discharge  and  the  consequent  neces- 
sity of  his  seeking  employment  elsewhere.  See  Mat- 
ter of  Crossett  Luml^er  Company,  8  N.  L.  R.  II  440. 
Monies  received  for  work  performed  upon  Federal, 
State,  county,  municipal,  or  other  work-relief 
projects  shall  be  considered  as  earnings.  See  Re- 
public Steel  Corporation  v.  N.  L.  R.  B.,  311  U.  S.  7. 
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during  said  period.  Normally  in  cases  in  which  an 
employer  has  unlawfully  discriminated  against  an 
emplo3^ee  by  discharging  him,  in  addition  to  affirma- 
tive relief,  the  Board  orders  the  employer  to  cease 
and  desist  from  in  any  manner  infringing  upon  the 
rights  guaranteed  in  Section  7  of  the  Act.  In  the 
instant  case,  however,  the  respondent  discharged 
Cedar  not  to  satisfy  any  purpose  of  its  own  but, 
rather,  yielded  to  the  pressure  of  the  Teamsters. 
Under  such  circumstances,  and  in  view  of  the  ab- 
sence of  any  evidence  that  danger  of  other  unfair 
labor  practices  is  to  be  anticij^ated  from  the  re- 
spondent's conduct  in  the  past,  the  undersigned  will 
not  recommend  that  the  respondent  be  enjoined 
from  the  connnission  of  any  and  all  unfair  labor 
practices.  Nevertheless,  the  undersigned  will  recom- 
mend that  the  respondent  be  ordered  to  cease  and 
desist  from  the  unfair  labor  practices  found  herein.-^ 
On  the  basis  of  the  foregoing  findings  of  fact  and 
upon  the  entire  record  in  the  case,  the  undersigned 
makes  the  following: 

Conclusions  of  Law 

1.  Food,  Tobacco,  Agricultural  and  Allied  Work- 
ers Union  of  America,  CIO,  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America,  AFL,  California  State  Council 
of  Cannery  Workers,  AFL,  and  Cannery  Workers 
Union,  Local  22382,  are  lal)or  organizations  within 
the  meaning  of  Section  2  (5)  of  the  Act. 


2iSee  Matter  of  American  Car  and  Foundry  Com- 
pany, 66  N.  L.  R.  B.  No.  129. 
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2.  By  discriminating  in  regard  to  the  hire  and 
tenure  of  employment  of  Gus  Cedar,  therel^y 
encouraging  membership  in  the  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  the  respondent 
has  engaged  in  and  is  engaging  in  unfair  labor  prac- 
tices within  the  meaning  of  Section  8  (3)  of  the  Act. 

3.  By  interfering  with,  restraining,  and  coercing 
its  employees  in  the  exercise  of  the  rights  gnaran- 
teed  in  Section  7  of  the  Act,  the  respondent  has  en- 
gaged in  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  of  the  Act. 

4.  The  aforesaid  unfair  labor  practices  arc  un- 
fair labor  practices  within  the  meaning  of  Section 
2  (6)  and  (7)  of  the  Act. 

Recommendations 

Upon  the  basis  of  the  above  findings  of  fact  and 
conclusions  of  law,  the  undersigned  recommends 
that  the  respondent  Scientific  Nutrition  Cor})ora- 
tion,  d/b/a  Capolino  Packing  Corporation,  Atwater, 
California,  its  officers,  agents,  successors,  and  as- 
signs shall: 

1.     Cease  and  desist  from : 

(a)  Recognizing  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousem.en  and 
Helpers  of  America,  AFL,  as  the  exclusive  rep- 
resentative of  its  employees  for  the  purjx^se  of 
collective  bargaining  unless  and  until  said  or- 
ganization shall  be  certified  by  the  National 
Labor  Relations  Board  as  the  exclusive  repre- 
sentative of  such  employees; 


66  National  Labor  Relations  Board  vs. 

(b)  Encouraging  membership  in  Interna- 
tional Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  AFL, 
or  any  other  labor  organization,  by  discharging 
and  refusing  to  reinstate  any  of  its  employees 
or  in  any  other  manner  discriminating  in  re- 
gard to  their  hire  and  tenure  of  employment  or 
any  terms  or  conditions  of  employment; 

(c)  In  any  manner  encouraging  member- 
ship in  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers 
of  America,  AFL,  or  any  other  labor  organiza- 
tion, by  yielding  to  pressure  from  that  or- 
ganization, or  other  pressure. 

2.  Take  the  following  affirmative  action  which 
the  undersigned  finds  will  effectuate  the  policies 
of  the  Act : 

(a)  Offer  to  Gus  Cedar  immediate  and  full 
reinstatement  to  his  former  or  substantially 
equivalent  position  without  prejudice  to  his 
seniority  or  other  rights  and  privileges; 

(b)  Make  whole  the  said  Gus  Cedar  in  the 
manner  set  forth  in  the  Section  entitled  "The 
remedy  for  any  loss  of  pay  ho  may  have  suf- 
fered by  reason  of  the  respondent's  discrimina- 
tion against  him; 

(c)  Withhold  all  recognition  from  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  AFL, 
as  the  exclusive  representative  of  its  employees 
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for  the  purpose  of  collective  bargaining  with 
respect  to  rates  of  pay,  wages,  hours  of  em- 
ployment and  other  conditions  of  employment 
unless  and  until  said  organization  shall  have 
been  certified  by  the  National  Labor  Relations 
Board  as  the  representative  of  such  employees; 

(d)  Post  at  its  Atwater,  California,  plant 
copies  of  the  notice  attached  hereto  and  marked 
Appendix  A.  Copies  of  the  notice  to  be  fur- 
nished by  the  Regional  Director  for  the  Twen- 
tieth Region,  after  being  duly  signed  by  the 
respondent's  representative,  shall  be  posted  by 
the  respondent  immediately  upon  receipt 
thereof  and  maintained  by  it  for  sixty  (60) 
consecutive  days  thereafter,  in  conspicuous 
places,  including  all  places  where  notices  to 
employees  are  customarily  posted.  Reasonable 
steps  shall  be  taken  liy  the  respondent  to  insure 
that  said  notices  are  not  altered,  defaced  or 
covered  by  any  other  material ; 

(e)  File  with  the  Regional  Director  for  the 
Twentieth  Region,  on  or  before  ten  (10)  days 
from  the  date  of  the  receipt  of  this  Intermedi- 
ate Report,  a  report  in  writing  setting  forth  in 
detail  the  manner  and  form  in  which  ihv  re- 
spondent has  complied  with  the  foregoing-  I'e;-- 
ommendations. 

It  is  further  recommended  that  unless  the  re- 
spondent notifies  said  Regional  Director  in  writing 
within  ten  (10)  days  from  the  receipt  of  this  Inter- 
mediate   Report    that    it    will    comply    witli    the 
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foregoing  recommendations,  the  National  Labor 
Relations  Board  issue  an  order  requiring  it  to  take 
the  action  aforesaid. 

As  provided  in  Section  33  of  Article  II  of  the 
Rules  and  Regulations  of  the  National  Labor  Re- 
lations Board,  Series  3,  as  amended,  effective  No- 
vember 27,  1945,  any  party  or  counsel  for  the  Board 
may,  within  fifteen  (15)  days  from  the  date  of  the 
entry  of  the  order  transferring  the  ease  to  the 
Board,  pursuant  to  Section  32  of  Article  II  of  said 
Rules  and  Regulations,  file  with  the  Board,  Rocham- 
beau  Building,  Washington  25,  D.  C,  an  original 
and  four  copies  of  a  statement  in  writing,  setting 
forth  such  exceptions  to  the  Intermediate  Report  or 
to  any  other  part  of  the  record  or  proceeding  (in- 
cluding rulings  upon  all  motions  or  objections)  as 
he  relies  upon,  together  with  the  original  and  four 
copies  of  a  brief  in  support  thereof.  Immediately 
upon  the  filing  of  such  statement  of  exceptions 
and/or  brief,  the  party  or  counsel  for  the  Board 
filing  the  same  shall  serve  a  copy  thereof  upon  each 
of  the  other  parties  and  shall  file  a  copy  with  the 
Regional  Director.  As  further  provided  in  said  Sec- 
tion 33,  should  any  party  desire  permission  to  argue 
orally  before  the  Board,  request  therefor  must  be 
made  in  writing  to  the  Board  within  ten  (10)  days 
from  the  date  of  the  order  transferring  the  case  to 
the  Board.  Any  party  desiring  to  submit  a  lu-ief 
in  support  of  the  Intermediate  Report  shall  do  so 
within  fifteen  (15)  days  from  the  date  of  the  entry 
of  the  order  transferring  the  case  to  the  Board,  by 
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filing  with  the  Board  an  original  and  four  copies 
thereof,  and  by  immediately  serving  a  copy  thereof 
upon  each  of  the  other  parties  and  the  Regional 
Director. 

/s/  SIDNEY  LINDNER, 
Trial  Examiner. 

Dated:     June  20,  1946. 

Appendix  A 
Notice  to  All  Employees 

Pursuant  to  the  Recommendations  of  a  Trial  Ex- 
aminer of  the  National  Labor  Relations  Board,  and 
in  order  to  effectuate  the  policies  of  the  National 
Labor  Relations  Act,  we  hereby  notify  our  employ- 
ees that: 

We  Will  Not  recognize  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  and  Ilel])- 
ers  of  America,  AFL,  as  the  exclusive  representa- 
tive of  our  employees  for  the  purpose  of  collective 
bargaining,  unless  and  until  said  organization  shall 
be  certified  by  the  National  Labor  Relations  Board 
as  the  exclusive  representative  of  such  employees. 

We  Will  Not  in  any  manner  encourage  member- 
ship in  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  Amer- 
ica, AFL,  or  any  other  labor  organization,  })y  yield- 
ing to  pressure  from  that  or  any  other  labor  organ- 
ization or  other  pressure. 

We  Will  Offer  to  Gus  Cedar  immediate  and  full 
reinstatement  to  his  former  or  substantially  equiv- 
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alent  position  without  prejudice  to  any  seniority  or 
other  rights  and  privileges  enjoyed,  and  make  him 
whole  for  any  loss  of  pay  suffered  as  a  result  of  the 
discrimination. 

All  our  employees  are  free  to  become  or  remain 
members  of  any  labor  organization.  We  will  not 
discriminate  in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment 
against  any  employee  because  of  membership  in  or 
activity  on  behalf  of  any  such  labor  organization. 

SCIENTIFIC  NUTRITION 
CORPORATION, 
.  Employer. 

By 

Representative.  Title. 

Dated 

This  notice  must  remain  posted  for  60  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced,  or 
covered  by  any  other  material. 
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Case  No.  20-C-1422 

In  the  Matter  of 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

and 

FOOD,  TOBACCO,  ACtRICULTURAL  AND 
ALLIED  WORKERS  UNION  OF  AMER- 
ICA, CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

AFFIDAVIT   AS   TO   SERVICE 

District  of  Columbia — ss. 

I,  Alfred  F.  Clarke,  being  first  duly  sworn,  on 
oath  saith  that  I  am  one  of  the  employees  of  the 
National  Labor  Relations  Board,  in  the  office  of 
said  Board  in  Washington,  D.  C;  that  on  the  13th 
day  of  December,  1946,  I  mailed  postpaid,  bear- 
ing- Government  frank,  by  registered  mail,  a  copy 
of  the  Decision  and  Order  [and  Intermediate  Re- 
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port]    to   the   following-named   persons,    addressed 
to  tbem  at  the  following  addresses: 

Mr.  James  R.  Agee, 

1508  Financial  Center  Bldg., 

Oakland,  California.    Reg.  No.  69663. 

Mr.  Warren  Gr.  Horie, 

Merced,  California.     Re.  No.  69664. 

[Return  Receipts,  Registered  Mail,  Attached] 

Gladstein,  Andersen,  Resner,  Sawyer  &  Edises, 
Att. :  Bertram  Edises,  Esq., 
1440  Broadw^ay, 

Oakland,  California.  Reg.  No.  69665. 

Tobriner  and  Lazarus, 

Att.:  Mathew  O.  Tobriner,  Esquire, 

1035  Russ  Building, 

San  Francisco  4,  California.    Reg.  No.  69666. 

Plain  Mail  to : 

Capolino  Packing  Corp. 
Atwater,  California. 

Food,  Tobacco,  Agricultural  &  Allied  Workers  of 

America,  CIO, 
150  Golden  Gate  Avenue, 
San  Francisco,  California. 

International  Brotherhood  of  Teamsters,  Chauf- 
feurs, AVarehousemen  &  Helpers  of  America, 
AFL, 

846  South  Union, 

Los  Angeles,  California. 

(Returned  not  resent,  other  representatives 
Notified,  1-2-47.) 
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/s/  ALFRED  F.  CLARKE. 
Subscribed  and  sworn  to  before  nie  this  13th  day 
of  December,  1946. 

/s/  MERLE  J.  SMITH, 

Designated  Agent  for  the 
National  Labor  Relations 
Board 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11694 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

vs. 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

Respondent. 

PETITION  FOR  ENFORCEMENT  OF  AN  OR- 
DER OF  THE  NATIONAL  LABOR  RELA- 
TIONS BOARD 

To  the  Honorable,  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

The  National  Labor  Relations  Board,  pursuant  to 
the  National  Labor  Relations  Act  (Act  of  July  5, 
1935,  49  Stat.  449,  c.  372,  29  U.S.C.  §  151  et  seq.), 
respectfully  petitions  this   Court  for  the  enforce- 
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ment  of  its  order  agaiiist  respondent,  Scientific 
Nutrition  Corporation,  d/b/a  Capolino  Packing 
Corporation,  Atwater,  California,  and  its  officers, 
agents,  successors,  and  assigns.  The  proceeding 
resulting  in  said  order  is  known  upon  the  records 
of  the  Board  as  "In  the  Matter  of  Scientific  Nu- 
trition Corporation,  d/b/a  Capolino  Packing  Cor- 
poration, and  Food,  Tobacco,  Agricultural  and 
Allied  Workers  Union  of  America,  CIO,  and  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America,  AFL, 
party  to  the  contract.  Case  No.  20-C-1422." 

In  support  of  this  petition,  the  Board  respectfully 
shows : 

(1)  Respondent  is  a  New  York  corporation, 
engaged  in  business  in  the  State  of  California, 
within  this  judicial  circuit,  where  the  unfair  labor 
practices  occurred.  This  Court  therefore  has  ju- 
risdiction of  this  petition  by  virtue  of  Section  10 
(e)  of  the  National  Labor  Relations  Act. 

(2)  Ui)on  all  proceedings  had  in  said  matter 
before  the  Board,  as  more  fully  shown  by  the  entire 
record  thereof  certified  by  the  Board  and  filed  with 
this  Comt  herein,  to  which  reference  is  hereby 
made,  the  Board  on  December  13,  1946,  duly  issued 
an  order  directed  to  the  I'espondeut,  and  its  offi- 
cers, agents,  successors,  and  assigns.  The  aforesaid 
order  provides  as  follows: 

ORDER 

Upon  the  entire  record  in  the  case,  and  pursuant 
to  Section  10  (c)  of  the  National  Labor  Relations 
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Act,  the  National  Lal)or  Relations  Board  hereby 
orders  that  the  respondent,  Scientific  Nutrition  Cor- 
poration, d/b/a  Capolino  Packing  Corporation,  At- 
water,  California,  and  its  officers,  agents,  succes- 
sors, and  assigns,  shall: 

1.  Cease  and  desist  from: 

(a)  Encouraging  membership  in  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  or  any  other 
labor  organization  of  its  employees,  by  discharging 
or  refusing  to  reinstate  any  of  its  employees,  or  by 
discriminating  in  any  other  manner  in  regard  to 
their  hire  or  tenure  of  employment,  or  any  term  or 
condition  of  their  employment; 

(b)  In  any  other  manner  encouraging  or  coerc- 
ing its  employees  to  become  or  remain  members  of 
International  Brotherhood  of  Teamsters,  Chauf- 
feurs, Warehousemen  and  Helpers  of  America, 
AFL,  or  any  other  labor  organization,  whether  or 
not  because  of  pressure  from  that  or  any  other  labor 
organization,  or  because  of  other  economic  con- 
siderations. 

2.  Take  the  following  affirmative  action,  which 
the  Board  finds  will  effectuate  the  policies  of  the 
Act: 

(a)  Offer  to  Gus  Cedar  immediate  and  full  rein- 
statement to  his  former  or  a  substantially  equiva- 
lent position,  without  prejudice  to  his  seniority  or 
other  rights  and  privileges; 

(b)  Make  whole  Gus  Cedar  for  any  loss  of  ])ay 
he  may  have  suffered  by  reason  of  the  respondent's 
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discrimmation  against  him,  by  payment  to  him  of  a 
sum  of  money  equal  to  the  amount  that  he  normally 
would  have  earned  as  wages  during  the  period  from 
June  22,  1945,  the  date  of  his  discharge,  to  the  date 
of  the  respondent's  offer  of  reinstatement,  less  his 
net  earnings  during  said  period; 

(c)  Post  at  its  plant  at  Atwater,  California,  cop- 
ies of  the  notice  attached  hereto,  marked  "Appen- 
dix A."i  Copies  of  said  notice,  to  be  furnished  by 
the  Regional  Director  for  the  Twentieth  Region, 
shall,  after  being  duly  signed  by  the  respondent's 
representative,  be  posted  by  the  respondent  imme- 
diately upon  receipt  thereof  and  maintained  by  it 
for  sixty  (60)  consecutive  days  thereafter,  in  con- 
spicuous places,  including  all  places  where  notices 
to  employees  are  customarily  posted.  Reasonable 
steps  shall  be  taken  Ijy  the  respondent  to  insure  that 
said  notices  are  not  altered,  defaced,  or  covered  by 
any  other  material; 

(d)  Notify  the  Regional  Director  for  the  Twen- 
tieth Region  in  writing,  within  ten  (10)  days  from 
the  date  of  this  Order,  what  steps  the  respondent 
has  taken  to  comply  herewith. 

(3)  On  December  13,  1946,  the  Board's  Decision 
and  Order  was  served  upon  respondent  by  sending 
a  copy  thereof  postpaid,  bearing  Government  frank, 
by  registered  mail,  to  respondent's  counsel. 


^In  the  event  that  this  order  is  enforced  by  a 
decree  of  a  Circuit  Court  of  A])peals,  there  shall 
be  inserted  before  the  words  "A  Decision  and  Or- 
der," the  words:  "A  Decree  of  the  United  States 
Circuit  Court  of  Appeals  Enforcing." 
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(4)  Pursuant  to  Section  10  (e)  of  the  National 
Labor  Relations  Act,  the  Board  is  certifying  and 
filing  with  this  Court  a  transcript  of  the  entire  rec- 
ord in  the  proceeding  before  the  Board,  including 
the  pleadings,  testimony  and  evidence,  and  order  of 
the  Board. 

Wherefore,  the  Board  prays  this  Honorable  Court 
that  it  cause  notice  of  the  filing  of  this  petition  and 
transcript  to  be  served  upon  respondent  and  that 
this  Court  take  jurisdiction  of  the  proceeding  and 
of  the  questions  determined  therein  and  make  and 
enter  upon  the  pleadings,  testimony  and  evidence, 
and  the  proceeding  set  forth  in  the  transcript  and 
upon  the  order  made  thereupon  as  set  forth  in  para- 
graph (2)  hereof,  a  decree  enforcing  in  whole  said 
order  of  the  Board,  and  requiring  respondent,  and 
its  officers,  agents,  successors,  and  assigns  to  com- 
ply therewith. 

NATIONAL  LABOR 
RELATIONS  BOARD. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Dated  at  Washington,  D.  C,  this  18th  day  of 
July,  1947. 

APPENDIX  A 

Notice  to  All  Employees  Pursuant  to  a  Decision 
and  Order  of  the  National  Labor  Relations  Board, 
and  in  order  to  effectuate  the  policies  of  the  Na- 
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tional  Labor  Relations  Act,  we  hereby  notify  our 

employees  that: 

We  Will  Not  in  any  manner  encourage  or  co- 
erce our  employees  to  become  or  remain  mem- 
bers of  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers 
of  America,  AFL,  or  any  other  labor  organiza- 
tion, whether  or  not  because  of  pressure  from 
that  or  any  other  labor  organization,  or  be- 
cause of  other  economic  considerations. 

We  Will  Offer  to  Gus  Cedar  immediate  and 
full  reinstatement  to  his  former  or  a  substan- 
tially equivalent  position,  without  prejudice  to 
any  seniority  or  other  rights  and  privileges  en- 
joyed, and  make  him  whole  for  any  loss  of  pay 
suffered  as  a  result  of  the  discrimination. 

All  our  employees  are  free  to  become  or  remain 
members  of  any  labor  organization.  We  will  not  dis- 
criminate in  regard  to  hire  or  tenure  of  employ- 
ment or  any  term  or  condition  of  employment 
or  any  term  or  condition  of  employment  against 
any  employee  because  of  membership  in  or  activ- 
ity on  behalf  of  any  such  labor  organization. 
SCIENTIFIC  NUTRITION 
CORPORATION. 

By , 

(Representative)  (Title) 

Dated 

This  notice  must  remain  posted  for  (>()  days  from 
the  date  hereof,  and  must  not  be  altered,  defaced, 
or  covered  by  any  other  material. 


Scientific  Nutrition  Corporation  79 

District  of  Columbia — ss. 

A.  Norman  Somers,  being  first  duly  sworn, 
states  that  he  is  Assistant  General  Counsel  of  the 
National  Labor  Relations  Board,  petitioner  herein, 
and  that  he  is  authorized  to  and  does  make  this  veri- 
fication in  behalf  of  said  Board;  that  he  has  read 
the  foregoing  petition  and  has  knowledge  of  the 
contents  thereof;  and  that  the  statements  made 
therein  are  true  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

/s/  A.  NORMAN  SOMERS, 

Assistant  General  Counsel. 

Subscribed  and  sworn  to  before  me  this  18th  day 
of  July,  1947. 

[Seal]         /s/  KATHRYN  B.  HARRELL, 

Notary  Public,  District  of  Columbia. 

My  Commission  expires  February  29,  1952. 

[Endorsed]:     Filed  July  23,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  RELIED  UPON 
BY  THE  BOARD 

The  Board  submits  the  following  statement  of 
points  upon  which  it  intends  to  rely  in  the  above- 
entitled  proceedings : 

I. 

The  Board's  findings  of  fact  that  respondent  has 
engaged  and  is  engaging  in  unfair  labor  practices 
within  the  meaning  of  Section  8  (1)  and  (3)  of 
the  National  Labor  Relations  Act  are  supported  by 
substantial  evidence. 

II. 

The  Board's  order  is  valid  and  proper  under  the 
Act. 

/s/  A.  NORMAN  SOMERS, 
Assistant  General   Counsel,   National   Labor   Rela- 
tions Board. 

Dated  at  Washington,  D.  C,  this  18th  day  of 
July,  1947. 
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CCA  No.  11694 

NOTICE    OF    FILING   PETITION    OF    NLRB 
FOR  ENFORCEMENT  OF  ITS  ORDER 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America  to 
Food,  Tobacco,  Agricultural  &  Allied  Workers 
of  America,  CIO,  150  Golden  Gate  Avenue,  San 
Francisco,  Calif.,  Greeting: 

Pursuant  to  the  provisions  of  Subdivision  (e)  of 
Section  160,  U.S.C.A.  Title  29  (National  Labor 
Relations  Board  Act,  Section  10(e)),  you  and  each 
of  you  are  hereby  notified  that  on  the  23rd  day  of 
July,  1947,  a  petition  of  the  National  Labor  Rela- 
tions Board  for  enforcement  of  its  order  entered  on 
December  13,  1946,  in  a  proceeding  known  upon  the 
records  of  the  said  Board  as  "In  the  Matter  of 
Scientific  Nutrition  Corporation,  d/b/a  Capolino 
Packing  Corporation,  and  Food,  Tobacco,  Agricul- 
tural and  Allied  Workers  Union  of  America,  CIO, 
and  International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers  of  Amer- 
ica, AFL,  Case  No.  20-C-1422,"  and  for  entry  of  a 
decree  by  the  L^nited  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  was  filed  in  the  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  copy  of  which  said  petition  is  at- 
tached hereto. 

You  are  also  notified  to  appear  and  move  upon, 
answer  or  plead  to  said  ])etition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
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the  Ninth  Circuit  will  enter  such  decree  as  it  deems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  this  23rd  day  of  July, 
in  the  year  of  our  Lord  one  thousand  nine  hmidred 
and  forty-seven. 

[Seal]  /s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
Northern  District  of  California — ss: 

I  hereby  certify  and  return  that  I  served  the 
annexed  Petition  on  the  therein-named  Food,  To- 
bacco, Agricultural  &  Allied  Workers  of  America, 
CIO,  by  handing  to  and  leaving  a  true  and  correct 
copy  thereof  with  Mrs.  Roberta  Montgomery,  as 
International  Representative  of  the  Food,  To- 
bacco, Agricultural  &  Allied  Workers  of  America, 
CIO,  personally  at  Oakland,  California,  in  said 
District  on  the  30th  day  of  July,  A.  D.  1947. 
GEORGE  VICE, 
U.  S.  Marshal. 

By  /s/  HERBERT  R.  COLE, 

De])uty. 

Marshal's  Fees 

Travel    70 

Service 2.00 


$2.70 
[Endorsed]  :     Filed  July  31,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ANSWER  TO  PETITION  OF  NATIONAL  LA- 
BOR RELATIONS  BOARD  TO  ENFORCE- 
MENT OF  ITS  ORDER 

In  answer  to  the  petition  of  National  Labor  Rela- 
tions Board,  hereinafter  referred  to  as  the  Board, 
for  the  enforcement  of  its  order  dated  December 
13,  1946,  respondent  Scientific  Nutrition  Corpora- 
tion, dA>/a  Capolino  Packing  Corporation,  admits, 
denies  and  alleges  as  follows : 

I. 

Respondent  admits  that  it  is  a  New  York  corpo- 
ration, engaged  in  business  in  the  State  of  California 
within  this  judicial  circuit. 

II. 

Respondent  admits  that  the  Board  made  an  order 
on  December  13,  1946,  a  portion  of  which  is  set  forth 
in  its  petition. 

III. 

Said  order  of  the  Board,  together  with  the  Find- 
ings of  Fact  and  Conclusions  of  Law  upon  which 
it  is  based,  is  not  supported  by  a  preponderance  of 
the  evidence  nor  by  any  fact  or  facts  contained  in 
the  record,  and  is  contrary  to  law. 

IV. 

The  petition  of  the  Board  herein  should  be  denied 
by  this  Court  for  the  reason  that  to  grant  it  would 
be  to  deny  to  respondent  and  to  its  employees  the 
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rights  guaranteed  to  them  by  the  Labor-Manage- 
ment Relations  Act  of  1947  and  the  National  Labor 
Relations  Act  and  would  lead  to  and  create  labor 
disputes  obstructing  the  free  flow  of  commerce. 

Wherefore,   respondent  prays  that  said  petition 
be  dismissed. 

Dated  August  29,  1947. 

/s/  J.  PAUL  ST.  SURE, 
/s/  EDWARD  H.  MOORE, 
/s/  JAMES  R.  AGEE, 

Attorneys  for  Respondent. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11694 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 

SCIENTIFIC  NUTRITION  CORPORATION, 
d/b/a  CAPOLINO  PACKING  CORPORA- 
TION, 

Respondent. 

AFFIDAVIT    OF    SERVICE   BY    MAIL 

State  of  California, 
County  of  Alameda — ss. 

Edward  H.  Moore,  being  sworn,  says  that  he  is  a 
citizen  of  the  United  States,  over  18  years  of  age, 
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a  resident  of  Contra  Costa  County,  and  not  a  party 
to  the  within  action.  That  affiant's  business  address 
is  1415  Financial  Center  Building,  Oakland,  Cali- 
fornia. That  affiant  served  a  copy  of  the  attached 
Answer  to  Petition  of  National  Labor  Relations 
Board  for  Enforcement  of  its  Order  by  placing  said 
copy  in  an  envelope  addressed  to  A.  Norman  Som- 
ers,  Ass't  General  Counsel  National  Labor  Rela- 
tions Board,  at  his  office  address  Rochambeau  Build- 
ing, Washington,  D.  C,  which  envelojie  was  then 
sealed  and  postage  fully  prepaid  thereon,  and  there- 
after was  on  August  28,  1947,  deposited  in  the 
United  States  mail  at  Oakland,  California.  That 
there  is  delivery  service  by  United  States  mail  at  the 
place  so  addressed,  or  regular  communication  by 
United  States  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

/s/  EDWARD  H.  MOORE. 
Subscribed  and  sworn  to  before  me  this  28th  day 
of  August,  1947. 

[Seal]         /s/  OLIVE  A.  BLEDSOE, 
Notary  Public  in  and  for  the  County  of  Alameda, 
State  of  California. 

[Endorsed]:     Filed  Aug.  29,  1947. 
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NOTICE    OF    FILING    PETITION    OF    NLRB 
FOR  ENFORCEMENT  OF  ITS  ORDER 

Case  No.  11694 

United  States  of  America — ss. 

Tlie  President  of  the  United  States  of  America  to 
Scientific  Nutrition  Corporation,  d/b/a  Capo- 
lino  Packing  Corp.,  Atwater,   California,   and 
the   International   Brotherhood   of   Teamsters, 
Chauffeurs,  Warehousemen  &  Helpers  of  Amer- 
ica, AFL,  846  South  Union,  Los  Angeles,  Cali- 
fornia, Greeting: 
Pursuant   to  the  provisions   of   Subdivision    (e) 
of  Section  160,  U.S.C.A.  Title  29  (National  Labor 
Relations  Board  Act,  Section  10(e)),  you  and  each 
of  you  are  hereby  notified  that  on  the  23rd  day  of 
July,  1947,  a  petition  of  the  National  Labor  Rela- 
tions Board  for  enforcement  of  its  order  entered  on 
December  13,  1946,  in  a  ])roceeding  known  upon  the 
records  of  the  said  Board  as  "In  the  Matter  of  Sci- 
entific Nutrition  Corporation,  d.b.a.  Capolino  Pack- 
ing Corporation,  and  Food,  Tobacco,  Agricultural 
and  Allied  AVorkers  LTnion  of  America,  CIO,  and 
International    Brotherhood    of    Teamsters,    Chauf- 
feurs,   Warehousemen    and    Helpers    of    America, 
AFL,    Case   No.   20-C-1422,"   and   for   entry   of   a 
decree  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth   Circuit,  was  filed  in  the  said 
United    States   Circuit   Court  of  Appeals   for  the 
Ninth   Circuit,  copy  of  which  said   petition  is  at- 
tached hereto. 

You  are  also  notified  to  appear  and  move  upon. 
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answer  or  plead  to  said  petition  within  ten  days 
from  date  of  the  service  hereof,  or  in  default  of 
such  action  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  will  enter  such  decree  as  it  seems 
just  and  proper  in  the  premises. 

Witness,  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  this  23rd  day  of  July, 
in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-seven. 

[Seal]         /s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

RETURN  OF  SERVICE  OF  WRIT 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the 
annexed  Order  to  Show  Cause  on  the  therein-named 
Scientific  Nutrition  Corp.,  d/])/a  Atwater  Packing]: 
Corp.,  by  handing  to  and  leaving-  a  true  and  correct 
copy  thereof  with  Claudia  Burrell,  assistant  secre- 
tary of  Scientific  Nutrition  Corp.,  personally  at  At- 
water, California,  in  said  District  on  the  22nd  day 
of  August,  1947. 

ROBERT  E.  CLARK, 
U.  S.  Marshal. 
By  /s/  JOSEPH  B.  TRACY, 
Deputy. 

Marshal's  Fees   2.00 

Expenses 6.95 

Total    $8.95 
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RETURN  ON  SERVICE  OF  WRIT 

United  States  of  America, 
Southern  District  of  California — ss. 

I  hereby  certify  and  return  that  I  served  the  an- 
nexed Petition  on  the  therein-named  International 
Brotherhood  of  Teamsters,  Chauffeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  by  handing  to 
and  leaving  a  true  and  correct  copy  thereof  with 
W.  T.  Carlyle,  Attorney,  at  Los  Angeles,  in  said 
District  on  the  8th  day  of  August,  1947. 

ROBERT  E.  CLARK, 

U.  S.  Marshal. 

By  /s/  DAVID  E.  HAXLER, 
Deputy. 

Marshal's  Fee   $2.00 

Mileage    12 

Total $2.12 

[Endorsed]:     Filed  Aug.  30,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

PETITION  FOR  LEAVE  TO  INTERVENE 

To  the  Honorable  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 
The  petition  of  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
of  America,  AFL,  and  California  State  Council  of 
Cannery  Unions,  AFL,  respectfully  shows  that: 


A  petition  for  enforcement  of  an  order  of  the 
National  Labor  Relations  Board  (hereinafter  re- 
ferred to  as  the  Board)  against  respondent  herein 
has  heretofore  been  filed  with  the  above  Court  by 
said  Board,  and  the  Clerk  has  heretofore  issued  a 
rule  to  show  cause  why  said  petition  should  not  be 
granted. 

II. 

The  substance  of  said  petition  is  that  respondent 
encouraged  or  coerced  its  employees  to  become  or 
remain  members  of  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Warehousemen  and  Hel])- 
ers  of  America,  AFL,  and  in  the  course  of  so  doing 
discharged  a  certain  employee.  Said  petition  jirays 
enforcement  of  an  order  directing  respondent  to 
cease  and  desist  from  encouraging  or  coercing  its 
members  to  become  or  remain  members  of  petition- 
ers herein,  and  further  prays  enforceent  of  an  order 
directing  respondent  to  reinstate  to  his  former  posi- 
tion and  make  whole  a  certain  named  person. 
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III. 

These  petitioners,  as  collective  bargaining  agent 
of  the  respondent's  employees  and  as  possible  par- 
ties to  future  collective  bar2,'aining  agreements  with 
the  respondent,  have  a  direct  and  substantial  inter- 
est in  the  matters  alleged  in  said  petition  and  sought 
to  be  presented  to  the  above-entitled  Court.  Peti- 
tioners herein  have  a  direct  and  substantial  interest 
in  the  successful  defense  of  the  party  named  as 
respondent  in  the  above-entitled  proceeding. 

IV. 

A  copy  of  the  Complaint  in  Intervention  which 
these  petitioners  ask  leave  to  file  is  attached  hereto 
and  marked  Exhibit  "A." 

Wherefore,  your  petitioners  ask  leave  to  inter- 
vene in  this  proceeding  against  the  Board,  petitioner 
therein,  and  that  they  be  granted  leave  to  file  the 
proposed  Complaint  in  Intervention,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem 
proper. 

Dated  this  19th  day  of  September,  1947. 

TOBRINER  &  LAZARUS, 

By  /s/  ALBERT  BRUNDAGE, 

Attorneys  for  Petitioners. 

[Endorsed]:     Filed  Sept.  19,  1947. 
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[Title  of  Circuit  Court  of  Apj^eals  and  Cause.] 

COMPLAINT  IN  INTERVENTION 

Comes  Now  Plaintiffs  in  Intervention,  after  leave 
of  this  Court  first  had  and  obtained,  and  file  this, 
their  complaint  in  intervention,  and  for  cause  of 
action  allege: 

I. 

Plaintiff's  in  intervention,  hereinafter  referred 
to  as  AFL,  are  the  successor  union  to  Cannery 
Workers  Union,  Local  22382,  a  federal  local  union 
of  the  American  Federation  of  Labor,  hereinafter 
referred  to  as  Local  22382.  Local  22382  entered 
into  a  collective  bargaining  contract  with  respond- 
ent in  1941,  by  the  terms  of  which  contract  the 
parties  adopted  and  agreed  to  be  bound  by  the 
master  agreement  previously  executed  by  and  be- 
tween the  California  Processors  and  Growers,  Inc., 
and  AFL.  The  master  agreement  set  forth  wages, 
hours  and  conditions  of  employment  and  contained 
a  so-called  union  shop  provision.  On  May  3,  1945, 
the  Executive  Council  of  the  American  Federation 
of  Labor  transferred  the  federal  labor  unions  in 
the  canning  industry  to  the  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  of  America.  On  May  18,  1945,  petitioners 
in  intervention,  as  successors  to  Local  22382,  en- 
tered into  a  collective  bargaining  agreement  with 
respondent  in  which  the  respondent  agreed  to  recog- 
nize the  union  as  the  sole  collective  bargaining  agent 
for  all  the  employees  of  the  respondent  covered  by 
the  master  agreement  between  the  California  Proc- 
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essors  and  Growers,  Inc.  and  the  AFL.  This  con- 
tract likewise  contained  the  so-called  union  shop 
agreement. 

II. 

On  May  11,  1945,  the  Cannery  and  Food  Process 
Workers  Council  of  the  Pacific  Coast  advised  the 
respondent  that  the  employees  of  the  respondent 
who  were  members  of  Local  22382  had  terminated 
their  membership  in  Local  22382  and  organized 
under  the  name  of  Cannery  and  Food  Process  Work- 
ers LTnion  of  Modesto  Area  and  had  received  a  char- 
ter from  the  Cannery  and  Food  Process  Workers 
Council  of  the  Pacific  Coast.  At  said  time  and  on 
May  18,  1945,  when  the  contract  with  respondent 
was  executed,  AFL  was  the  lawful  representative  of 
the  employees  of  respondent  for  the  purposes  of  col- 
lective bargaining.  The  mere  presentation  of  said 
letter  of  May  11,  1945,  did  not  alter  or  modify  the 
collective  bargaining  status  of  petitioners. 

III. 

Gus  Cedar  was  discharged,  pursuant  to  said  union 
shop  provision  of  said  valid  agreement  of  May  18, 
1945,  between  respondent  and  petitioner.  Since  pe- 
titioner was  the  lawful  collective  bargaining  repre- 
sentative of  the  emi)loyees  on  May  18,  1945,  and 
since  the  agreement  of  May  18,  1945,  between  re- 
spondent and  petitioners  provided  for  a  imion  shop 
})ro vision,  it  was  not  only  the  right  l)ut  the  obliga- 
tion of  respondent  to  discharge  all  ])ersons  who 
failed  to  maintain  their  membership  in  petitioner 
union. 
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IV. 

The  contention  of  the  board  that  the  receipt  of  the 
letter  by  respondent  from  the  Cannery  and  Food 
Process  Workers  Council  of  the  Pacific  Coast  halts 
the  process  of  collective  bargaining  and  forecloses 
the  continuation  of  the  relationship  between  the 
employer  and  the  union,  necessarily  results  in  a 
hiatus  in  said  process.  Nothing  contained  in  the 
National  Labor  Relations  Act  provides  that  such  a 
letter  forecloses  collective  bargaining  and  affords  to 
a  recalcitrant  employer  the  ojDportunity  to  evade  or 
disregard  the  collective  bargaining  obligation.  Not- 
withstanding the  provisions  of  the  National  Labor 
Relations  Act  and  notwithstanding  the  practical 
debacle  effected  upon  the  bargaining  process  by  its 
misinterpretation  of  the  National  Labor  Relations 
Act,  the  Board  would  prevent  AFL  from  continuing 
the  existing  relation  and  would  divest  the  AFL  of 
its  contractual  rights. 

As  and  For  a  Second,  Further,  Separate,  and 
Independent  Cause  of  Action  in  Intervention,  plain- 
tiffs in  intervention  allege : 


Plaintiffs  in  intervention,  hereinafter  referred  to 
as  AFL,  hereby  refer  to  all  of  the  allegations  of 
paragraphs  I,  II  and  III  of  the  first  cause  of  action 
and  by  said  reference  hereby  incorporate  said  al- 
legations herein  as  thougli  set  forth  in  full. 
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11. 

The  National  Labor  Relations  Board  has  ruled 
that  a  union  must  file  a  petition  for  certification 
within  ten  days  after  notifying  the  employer  of 
its  desire  to  bargain  on  behalf  of  the  employees.  No 
such  petition  was  filed  with  said  Board.  Therefore, 
the  charges  filed  by  FTA-CIO  are  ineffective  and 
void. 

Wherefore  AFL  prays  that  the  petition  for  en- 
forcement of  an  order  of  the  National  Labor  Rela- 
tions Board  in  the  above  entitled  cause  be  dismissed. 

Dated:     This  19th  day  of  September,  1947. 

TOBRINER  &  LAZARUS, 

By  /s/  ALBERT  BRUNDIGE, 

Attorneys  for  Petitioners. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Albert  Brundage,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  one  of  the  attorneys  for  intervenors 
herein;  that  he  has  read  the  foregoing  Complaint  in 
Intervention  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge  except  as  to 
those  matters  therein  alleged  on  information  and 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true ;  that  he  makes  this  verification  on  behalf  of 
intervenors  for  tlic  reason  that  there  is  no  officer 
of  intervenors  in  tlie  City  and  County  of  San  Fran- 
cisco authorized  to  verify  said  Complaint. 

/s/  ALBERT  BRUNDAGE. 
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Subscribed  and  sworn  to  before  me  this  19tli  day 
of  September,  1947. 

[Seal]         /s/  LOUIS  WIENER, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  Sept.  22,  1947. 


At  a  Stated  Term,  to  wit :  The  Octber  Term,  1946, 
of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  held  in  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  in  the 
State  of  California,  on  Monday  the  twenty-second 
day  of  September,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  forty-seven. 

Present:  Honorable     William      Denman,      Circuit 
Judge,  Presiding, 

Honorable  Homer  T.  Bone,  Circuit  Judge 
Honorable  William  E.  Orr,  Circuit  Judge. 

[Title  of  Cause.] 

ORDER  ALLOWING  INTERVENTION 

Upon  reading  the  petition  for  leave  to  intervene 
submitted  by  International  Brotherhood  of  'i'eam- 
sters,  Chauffeurs,  Warehousemen  and  Helpers  of 
America,  AFL,  and  California  State  Council  of 
Cannery  Unions,  AFL,  and  good  cause  therefor  ap- 
pearing. 

It  Is  Hereby  Ordered  that  said  petitioners  be  and 
they  hereby  are  allowed  to  intervene  in  the  above- 
entitled  cause,  and  file  and  serve  their  Complaint 
in  Intervention. 
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Before  the  National  Laljor  Relations  Board 
Twentieth  Region 

Case  No.  20-C-1422 
In  the  Matter  of: 

SCIENTIFIC  NUTRITION  CORPORATION, 

d/b/a  Capolino  Packing  Corporation, 

and 

FOOD,  TOBACCO,  AGRICULTURAL  &  AL- 
LIED WORKERS  UNION  OF  AMERICA, 
CIO, 

and 

INTERNATIONAL  BROTHERHOOD  OF 
TEAMSTERS,  CHAUFFEURS,  WARE- 
HOUSEMEN AND  HELPERS  OF  AMER- 
ICA, AFL, 

Party  to  the  Contract. 

Council  Chamber,  City  Hall,  Merced,  California, 
Tuesday,  May  14,  1946. 

Pursuant  to  notice,  the  above-entitled  matter  came 
on  for  hearing  at  10:10  a.m. 

Before:  Sidney  Lindner,  Esq., 
Trial  Examiner. 
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Appearances : 

Robert  E.  Tillman,  Esq.,  San  Francisco,  Cali- 
fornia, appearing  on  behalf  of  the  National  Labor 
Relations  Board. 

Warren  G.  Horie,  Merced,  California,  appearing 
on  behalf  of  Food,  Tobacco,  Agricultural  &  Allied 
Workers  Union  of  America,  CIO,  the  Charging 
Union.     [1*] 

Tobriner  &  Lazainis,  by  Mathew  O.  Tobriner,  1035 
Russ  Bldg.,  San  Francisco,  California,  appearing 
on  behalf  of  International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen  and  Helpers  of 
America,  AFL,  Party  to  the  Contract. 

James  R.  Agee,  1508  Financial  Center  Building, 
Oakland  California,  appearing  on  behalf  of  Scien- 
tific Nutrition  Corporation,  d/b/a  Capolino  Pack- 
ing Corporation,  the  Respondent.     [2] 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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PROCEEDINGS 

*     *     * 

(Thereupon  the  documents  above  referred  to 
were  marked  Board's  Exliibit  No.  1  (a)  through 
1  (i)  inclusive  for  identification.) 

Trial  Examiner  Lindner:  Is  there  any  objec- 
tion to  the  receipt  of  these  formal  papers  in  evi- 
dence, Mr.  Agee? 

Mr.  Agee:     No  objection. 
Mr.  Tobriner:     No  objection. 
Trial   Examiner  Lindner:     There   being  no   ob- 
jection Board's  Exhibits  1  (a)  to  (i)  inclusive  are 
received  in  evidence. 

(The  documents  heretofore  marked  Board's 
Exhibits  Nos.  1  (a)  through  1  (i)  inclusive 
for  identification  were  received  in  evidence.) 

Trial  Examiner  Lindner:  Before  you  proceed 
further,  Mr.  Tillman,  unless  you  have  other  docu- 
ments that  you  want  to  introduce  at  this  time,  I 
would  like  to  call  a  short  recess  so  that  I  can  become 
acquainted  with  these  papers  and  rule  on  your 
motion  to  dismiss,  Mr.  Tobriner. 

Mr.  Tobriner:  I  will  submit  the  motion  without 
argument  if  the  Trial  Examiner  would  so  desire, 
and  we  may  hold  it  over  until  the  termination  of 
the  hearing  when  the  ruling  may  be  made. 

Trial  Examiner  Lindner:     Very  well. 

(Whereupon  a  short  recess  was  taken.) 

Trial  E,xaminer  Lindner:  The  hearing  is  in 
session. 
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Miss  Reporter,  please  note  that  Mi'.  Warren  G. 
Horie  has  entered  an  appearance  for  the  FTA-CIO. 

At  this  time,  Mr.  Tobriner,  I  will  deny  your 
motion  to  [8]  dismiss. 

You  may  proceed,  Mr.  Tillman. 

Mr.  Tillman:  I  will  read  into  the  record  a  pro- 
posed commerce  stipulation. 

^'The  Scientific  Nutrition  Corporation  is  a 
New  York  corporation  having  its  principal 
office  in  New  York  City.  It  operates  plants  at 
Atwater,  California,  and  at  Colon,  Cuba,  where 
it  is  engaged  in  the  business  of  canning  and 
processing  fruits  and  vegetables. 

''At  its  Atwater,  California,  plant,  the  Re- 
spondent is  engaged  in  business  as  the  Capolino 
Packing  Corporation.  The  annual  sales  of 
products  from  the  Respondent's  Atwater  plant 
total  approximately  $1,500,000,  of  which  ap- 
proximately 90  per  cent  represents  the  amount 
of  sales  of  products  which  are  shipped  from 
the  plant  in  interstate  commerce  to  points 
outside  the  State  of  California. 

"The  Respondent  admits  that  in  the  opera- 
tion of  its  Atwater  plant  it  is  engaged  in  com- 
merce within  the  meaning  of  the  National 
Labor  Relations  Act." 

Mr.  Agee:     That  is  so  stipulated. 

Mr.  Tobriner:     So  stipulated. 

Trial  Examiner  Lindner:     Proceed. 

Mr.  Tillman:     The  parties  have  also  indicated  a 
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willingness  to  stipulate  that  the  facts  with  respect 
to  labor  organization  set  out  in  Paragraph  2  of  the 
Complaint  are  correct.     [9] 

Mr.  Agee:     So  stipulated. 

Trial  Examiner  Lindner:  Do  you  so  stipulate, 
Mr.  Horie? 

Mr.  Horie:     Yes. 

Trial  Examiner  Lindner:     Proceed. 

Mr.  Tillman:  At  this  time,  Mr.  Examiner,  the 
Board  will  call  Mr.  Cedar  to  the  Stand. 

GUS  CEDAR 

a  witness  called  by  and  on  behalf  of  the  National 
Labor  Relations  Board,  being  first  duly  sworn,  was 
examined  and  testified  as  follows : 

Direct  Examination 
By  Mr.  Tillman: 

Q.  Mr.  Cedar,  will  you  state  your  complete  name 
for  the  record  please? 

A.     Gus  Cedar;  G-u-s  C-e-d-a-r. 

Q.     What  is  your  address,  Mr.  Cedar? 

A.     Route  1,  Box  10,  Delhi. 

Q.  Mr.  Cedar,  were  you  ever  in  the  employ  of 
the  company?  A.     Yes. 

Q.  When  were  you  first  employed  h\  the  com- 
pany? A.     About  June,  1944. 

Q.     What  was  your  position  at  that  time? 

A.  I  was  boiler  room  man,  boiler  room  operator 
you  might  call  it. 

Q.  Did  you  hold  any  other  position  with  the 
company  ?  A.     No. 
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(Testimon.y  of  Giis  Cedar.) 

Q.     How  long  did  you  work  for  the  company  I 

A.     Approximately  a  year. 

Q.     What  date  did  your  employment  teiminate? 

A.     June  22nd. 

Q.     What  year  was  that?  A.     1945. 

Q.  During  this  period  of  your  employment  did 
you  work  as  a  seasonal  laborer  or  were  you  regu- 
larly employed?  A.     I  was  regular. 

Q.     That  is,  for  the  whole  year? 

A.     Yes,  continuous. 

Q.  How  did  your  employment  happen  to  ter- 
minate? A.     I  was  discharged. 

Q.  When  did  you  learn  that  you  were  dis- 
charged? A.     June  22nd. 

Q.     The  same  day  you  were  discharged? 

A.     Same  day. 

Q.  Where  were  you  when  you  learned  that  you 
were  discharged?  A.     In  the  boiler  room. 

Q.     Was  anyone  present  besides  yourself? 

A.     Well,  my  helper,  Mr.  Jones  was  there. 

Q.    Who  else  ? 

A.  And  another  man  by  the  name  of  Bloom  that 
operates  the  boiler  plant  in  Fresno.    He  was  present. 

Trial  Examiner  Lindner:  Can  you  hear  the  wit- 
ness, Mr.  Agee?    [11] 

Mr.  Agee:  It  is  very  hard  for  me  to  hear  him. 
I  wonder  if  the  witness  would  speak  a  little  louder. 

Trial  Examiner  Lindner:  Yes,  will  you  please 
speak  a  little  louder. 

Q.  (By  Mr.  Tillman)  :  Besides  yourself,  Jones 
and  Bloom,  who  was  in  the  boiler  room? 
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(Testimony  of  Gus  Cedar.) 

A.  Mr.  Torreano  and  Mr.  Mclsaac  and  another 
representative  from  the  Teamsters  Union. 

Q.     Who  is  Mr.  Torreano? 

A.     He  is  representative  of  the  Teamsters  Union. 

Q.     You  say  Mr.  Mclsaac  was  there? 

A.     Yes. 

Q.     Who  is  Mr.  Mclsaac? 

A.  He  is  the  man  across  the  table,  Manager  for 
the  Company. 

Mr.  Agee:     Superintendent. 

Trial  Examiner  Lindner:  Mr.  Mclsaac  is  Su- 
perintendent of  the  Company? 

Mr.  Agee:     Yes,  Superintendent. 

Trial  Examiner  Lindner :     Thank  you,  Mr.  Agee. 

Q.  (By  Mr.  Tillman) :  What  took  place  on  this 
occasion  ? 

A.  Well,  I  was  told  that  just  about  that  it  was 
time  for  me  to  decide  what  to  do. 

Q.     Who  told  you? 

A.  Mr.  Torreano.  And  I  said  that  I  didn't 
know  just  what  I  could  do  at  present  on  account 
of  the  condition  at  work.  I  didn't  know  who  was 
going  to  at  that  time  be  the  miion  in  [12]  the  can- 
nery, in  other  words. 

Trial  Examiner  Lindner:  Just  a  minute.  You 
tell  us  what  anybody  said  to  you,  naming  the  person 
that  said  it  and  what  you  said  to  them.  Don't  tell 
us  what  you  thought  at  the  time.  Just  tell  us 
exactly  what  was  said. 

Proceed. 
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(Testimony  of  Gus  Cedar.) 

A.  Well,  Mr.  Torreano  asked  nie  what  1  was 
going  to  do  and  I  said  I  wasn't  doing  anything 
about  it. 

Q.  (By  Mr.  Tillman)  :  Doing  anything  about 
what?  A.     Joining  the  Teamsters  Union. 

Q.  Mr.  Torreano  w^anted  you  to  join  the  Team- 
sters Union?  A.     Yes,  and  I  said  "No." 

Q.     Then  what  did  he  say? 

A.  He  said  to  go  to  the  office  and  get  my  time, 
I  was  fired. 

Q.     Mr.  Torreano  said  that? 

A.     He  said  that. 

Q.  What  happened  then?  Did  any  other  con- 
versation take  place?  A.     No. 

Q.     Did  you  say  anything? 

A.  No.  Mr.  Mclsaac  said  *'I  will  have  to  get 
another  man." 

Q.    Did  Mr.  Mclsaac  tell  you  to  go  to  the  office? 

A.     No,  sir. 

Q.  What  did  you  do  after  these  men  had  talked 
to  you  in  the  boiler  room  ?     [13] 

A.     I  went  around  and  got  my  time. 

Q.     What  time  of  the  day  was  this? 

A.     12:00  o'clock. 

Q.  Were  you  given  any  reasons  orally  by  any- 
one as  to  why  you  w^ere  being  discharged  ? 

A.     No. 

Q.  Did  you  question  anybody  in  the  company 
about  your  time  being  made  up?  A.     No. 
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Q.     Were  you  given  a  discharge  slip? 

A.     I  was. 

Q.     When  did  you  get  the  discharge  slip? 

A.     About  12:00  o'clock. 

Q.     The  same  time  you  jDicked  up  your  time? 

A.    At  the  same  time,  yes. 

Q.  Do  you  have  any  idea  when  the  discharge 
slip  was  made  out?  A.     No,  sir. 

Mr.  Tillman:  I  will  ask  that  this  document  bear- 
ing the  title  "Employers  Termination  Notice"  be 
marked  for  identification  as  Board's  Exhil)it  2. 

(Thereupon  the  docmnent  above  referred  to 
was  marked  Board's  Exhibit  No.  2  for  identi- 
fication.) 

Q.  (By  Mr.  Tillman) :  Mr.  Cedar,  I  will  show 
you  Board's  E^xhibit  2  for  identification.  Can  you 
tell  us  what  that  is?     [14] 

A.     Yes. 

Q.     What  is  it? 

A.     That  is  my  discharge  from  the  company. 

Q.  Is  that  the  slip  that  you  received  on  June  22, 
1945?  A.     Yes. 

Q.  The  slip  bears  the  signature  "C.  Burrell,"  or 
"Burnell."  What  is  that?  A.     "Burrell." 

Q.     Who  was  C.  Burrell? 

A.  Clerk  in  the  office.  AVhat  capacity  I  don't 
know,  official  capacity. 

Mr.  Tillman :  I  will  offer  this  exhibit  in  evidence 
with  the  request  that  I  have  leave  to  substitute  cop- 
ies therefor. 
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Trial  Examiner  Lindner:  Is  there  any  objection 
to  receipt  of  Board's  Exhibit  2? 

Mr.  Tobriner:     No  objection. 

Mr.  Agee:     No  objection. 

Trial  Examiner  Lindner:     Mr.  Horie? 

Mr.  Horie:     No  objection. 

Trial  Examiner  Lindner:  There  being  no  objec- 
tion, Board's  Exhibit  2  is  received  in  evidence. 

(The  document  heretofore  marked  Board's 
Exhibit  No.  2  for  identification  was  received 
in  evidence.) 
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Q.  (By  Mr.  Tillman) :  Mr.  Cedar,  when  yon 
were  first  employed  by  the  company  was  there  a 
union  in  the  plant  which  represented  [15]  the  com- 
pany's employees'?  A.     There  was. 

Q.     What  was  the  name  of  that  imion? 

A.     That  was  Local  22382,  Modesto. 

Q.  Was  it  affiliated  with  any  national  organi- 
zation ? 

A.  Affiliated  with  the  American  Federation  of 
Labor. 

Q.     Were  you  a  member  of  Local  22382? 

A.     I  was. 

Q.     When  did  you  first  become  a  member? 

A.     November  8,  1940. 

Q.  During  the  time  in  which  you  were  a  member 
was  any  attempt  made  to  have  the  Teamsters  take 
jurisdiction  of  Local  22382  ? 

Mr.  Tobriner:  Objected  to  on  the  ground  that 
the  question  is  uncertain  to  say  'Svas  any  attempt." 
It  is  asking  for  an  opinion. 

Trial  Examiner  Lindner:  I  will  sustain  that 
objection. 

Mr.  Tillman,  I  would  suggest  that  you  focus  your 
questions  with  respect  to  the  particular  Respond- 
ent that  we  are  dealing  here  with. 

Q.  (By  Mr.  Tillman) :  The  membership  of  Lo- 
cal 22382,  did  that  comprise  just  employees  of  the 
company?  A.     At  this  plant,  it  was. 

Q.  Were  there  other  employees  of  other  com- 
panies who  were  members  of  Local  22382? 

A.     I  don't  understand  the  question. 
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Mr.  Tobriner:  I  am  going  to  object  to  it  any- 
way because  it  would  be  immaterial,  would  it  not  % 

Trial  Examiner  Lindner:  Well,  I  don't  think 
so.   I  will  overrule  the  objection. 

Was  Local  22382  a  Local  that  had  as  its  members 
employees  of  other  plants  besides  the  Capolino 
Packing  Corporation? 

The  Witness:     It  was. 
'  Trial  Examiner  Lindner :     All  these  different  em- 
ployees of  the  various  companies  were  members  of 
the  one  Local  22382,  is  that  correct? 

The  Witness:     Correct,  sir. 

Q.  (By  Mr.  Tillman)  :  I  will  ask  you  then,  Mr. 
Cedar,  if,  during  the  time  that  you  were  a  mem- 
ber of  Local  22382  there  was  any  discussion  of 
Local  22382  affiliating  with  the  Teamsters? 

A.     Not  to  my  knowledge. 

Q.  During  the  time  that  you  were  employed  at 
the  company  had  you  heard  any  discussion  that 
Local  22382  was  going  to  affiliate  with  the  Team- 
sters? A.     Yes,  I  have  heard  discussions. 

Q.  When  did  you  first  learn  that  the  Teamsters 
contemplated  taking  jurisdiction  of  the  Cannery 
Workers  Local? 

Mr.  Tobriner:     I  object. 

Mr.  Agee:  I  object  to  that  on  the  ground  it  is 
wholly  [17]  without  the  issues  and  immaterial  as 
to  the  Respondent  Company.  I  can't  see  what  pur- 
pose that  question  would  have.  Would  that  be  bind- 
ing on  us?  The  question  is  "When  did  you  first 
learn  that  there  was  going  to  be  an  attempt." 
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Mr.  Tillman:  That  the  Teamsters  contem- 
plated  

Trial  Examiner  Lindner:  I  will  overrule  the 
objection,  Mr.  Agee. 

Mr.  Tobriner:  We  also  object  on  the  ground 
that  what  contemplations  or  mental  attitudes  or  in- 
tentions the  Teamsters  had,  whomever  they  may 
be,  would  be  immaterial.  We  have  not  centered  the 
word  "Teamsters"  on  any  particular  organization, 
or  who  it  is  or  where  it  was  or  what  time  it  was. 

Trial  Examiner  Lindner:  Mr.  Tillman  is  un- 
doubtedly referring  to  the  Teamsters  Union  that 
now  has  a  contract  with  the  Respondent.  Is  that 
correct  ? 

Mr.  Tillman:  That  is  correct,  yes.  I  was  using 
a  shorthand  title  with  reference  to  the  party  to  the 
contract. 

Mr.  Tobriner:  I  object  on  the  ground  that  the 
intention  and  the  contemplation  would  be  immate- 
rial. The  only  thing  we  are  interested  in,  I  think, 
Mr.  Examiner,  is  what  happened  or  what  facts  oc- 
curred; and  the  witness'  ideas  or  opinions  about 
the  Teamsters'  contemplation  would  hardly  be  of 
any  interest  to  us  here. 

Trial  Examiner  Lindner:  I  think  you  might 
well  rephrase  the  question,  Mr.  Tillman.  What  we 
undoubtedly  want  to  know  [18]  is  when  the  wit- 
ness learned  the  Teamsters  Union  had  obtained  rec- 
ognition from  the  Company. 

Mr.  Tillman:  My  question  is  preliminary  to  the 
question  of  when  the  Teamsters  Union  was  recog- 
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nized  by  the  Company.  It  is  more  or  less  back- 
ground material  without  which  the  recognition  by 
the  company  won't  present  a  clear  picture. 

Trial  Examiner  Lindner:  Very  well,  proceed.  I 
will  overrule  your  objection,  Mr.  Tobriner. 

Q.  (By  Mr.  Tillman) :  Do  you  remember  the 
question?  When  did  you  first  learn  that  the  Team- 
sters contemplated  taking  over  Local  22382? 

A.  I  would  say  about  the  latter  part  of  April  or 
first  part  of  May. 

Q.     How  did  you  learn  of  this  matter? 

Trial  Examiner  Lindner :  That  is  in  1945,  is  that 
correct  ? 

Q.     (By  Mr.  Tillman) :     Is  that  correct? 

A.     Yes. 

Well,  we  were  called  at  a  meeting  called  by  the 
company  up  there  in  the  warehouse,  and  Mr.  Capo- 
lino  told  us. 

Q.  Is  this  the  first  time  that  3^ou  learned  that 
the  Teamsters  had  been  awarded  jurisdiction  or 
were  going  to  take  jurisdiction? 

A.  First  time  I  learned  from  the  company.  Be- 
fore that  it  w^as  rumored.  [19] 

Mr.  Tobriner:  In  other  words,  is  the  answer 
then — I  am  not  clear  on  that  answer. 

Trial  Examiner  Lindner:  Read  the  answer, 
please. 

(The  answer  referred  to  was  read  by  the  re- 
porter.) 
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Q.  (By  Mr.  Tillman)  :  Mr.  Cedar,  I  might  ask 
you  if  you  had  been  given  any  notice  by  anyone 
that  the  Teamsters  were  going  to  take  jurisdiction? 

A.     No,  sir. 

Q.  Then  you  were  telling  us  when  you  first 
learned.    What  was  the  occasion? 

A.  That  was  the  time  when  Mr.  Capolino  told 
us  in  the  warehouse. 

Q.     Who  is  Mr.  Capolino? 

A.     Mr.  Capolino. 

Q.     Who  is  he? 

A.     He  was  the  owner  of  the  company. 

Q.     Whom  did  he  call  together  in  the  warehouse  ? 

A.     Everybody  in  the  plant. 

Q.     What  took  place  at  that  meeting? 

A.  He  said  that  he  had  received  notice  that  the 
Teamsters  Union  were  going  to  take  over  the  plant, 
and  there  was  nothing  w^e  could  do  about  it,  and  he 
wanted  to  know  what  we  were  going  to  do  about  it. 

Mr.  Agee:     I  didn't  hear  that. 

Trial  Examiner  Lindner :  Read  the  answer.  [20] 
(The  answ^er  referred  to  was  read  by  the 
reporter.) 

Q.  (By  Mr.  Tillman) :  Did  he  state  anything 
else  to  the  employees? 

A.  Yes,  he  also  said,  "If  you  don't  go  with  the 
Teamsters  they  will  quit  delivery,  the  plant  will  be 
tied  up  and  we  will  all  be  out  of  work." 

Q.     Was  there  anything  else? 

A.     Well,  may  I  say  what  I  said? 
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Q.     Did  Mr.  Capolino  say  anything  else? 

A.     No.   That  was  about  all  he  said. 

Q.     Did  anyone  else  say  anything  at  this  meeting  *? 

A.     No,  sir.   May  I  say  what  I  said? 

Trial  Examiner  Lindner:  Did  you  say  anything 
at  the  meeting? 

The  Witness:  I  asked  Mr.  Capolino  to  give  us 
time  to  contact  our  Union  in  Modesto,  22382,  and 
find  out  what  it  was  all  about. 

Q.  (By  Mr.  Tillman) :  Was  any  reference 
made  to  any  letters  from  the  Teamsters? 

A.     Not  at  that  time. 

Q.  While  you  were  working  for  the  company  did 
you  see  anyone  in  the  plant  soliciting  membership 
for  the  Teamsters?  A.     I  did. 

Q.  When  was  the  first  time  that  you  saw  any- 
one soliciting  membership  for  the  Teamsters?  [21] 

A.  Well,  it  was  shortly  thereafter,  after  we  had 
the  first  meeting.  I  would  say  some  time  in  the  first 
part  of  May. 

Q.     Shortly  after  this  meeting  with  Capolino? 

A.     Yes,  sir. 

Q.     Did  you  say  there  was  another  meeting? 

A.     There  was. 

Q.     Who  called  this  meeting? 

A.     Company,  I  suppose. 

Q.     Who  told  you  to  attend  the  meeting? 

A.  I  was  told  by  one  of  the  workers,  ''Come  to 
the  warehouse,  we  are  going  to  have  the  meeting.'^ 

Q.     Is  that  where  the  meeting  was  held? 

A.    Yes,  sir. 
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Q.     Who  was  at  that  meeting? 

A.  Mr.  King",  Mr.  Brown,  Mr.  Torreano  and 
three  or  four  more  men  that  I  don't  know  the  names 
of,  but  they  were  representatives  of  the  Teamsters 
Union. 

Trial  Examiner  Lindner:  How  do  you  know 
that? 

The  Witness:     They  w^ere  introduced  as  such. 

Q.  (By  Mr.  Tillman)  :  King  and  Brown  were 
representatives  of  the  Teamsters?  A.     Yes. 

Q.  Besides  the  representatives  of  the  Teamsters, 
who  else  attended  the  meeting? 

A.     Well,  Mr.  Mclsaac  and  Mr.  Stewart.  [22] 

Q.     Who  is  Mr.  Stewart? 

A.  He  was  then  called  Superintendent  of  the 
Plant.  I  don't  know  what  he  really  was,  but  he  was 
called  "Superintendent."  He  was  next  to  Mr.  Mc- 
lsaac. 

Q.     He  reported  to  Mr.  Mclsaac,  did  he? 

A.     Well,  he  did. 

Q.  Was  he  over  any  i)articular  part  of  the 
cannery  ? 

A.  I  was  told  he  had  charge  of  the  actual  work 
in  the  cannery. 

Q.     Of  all  the  work? 

A.     Yes,  I  would  say  so. 

Q.  You  have  told  us  representatives  of  the 
Teamsters  were  there  and  Mr.  Mclsaac  and  Mr. 
Stewart.   Who  else  was  there? 

A.     Everybody  else  that  worked  in  the  Plant. 
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Q.  Was  this  meeting  during  regular  working- 
hours?  A.     It  ^Yas. 

Q.     What  took  place  at  the  meeting? 

A.  Well,  Mr.  King  wanted  us  to  sign  up  with 
the  Teamsters  and  he  wanted  to  know  how  many 
was  ready  to  sign  up,  and  that  was  all  that  was 
said.  It  was  just  a  meeting  trying  to  have  us  sign 
up  for  the  Teamsters. 

Mr.  Tobriner:  Objected  to  on  the  ground  that  is 
conclusion  and  opinion  of  the  witness  after  ''all 
that  was  said."  "It  was  such  and  such  and  such" 
is  conclusion  and  opinion. 

Trial  Examiner  Lindner :     I  sustain  the  objection. 

Q.  (By  Mr.  Tillman) :  Did  anyone  say  any- 
thing besides  Mr.  [23]  King  ? 

A.  Well,  there  were  just  comments  made  by  the 
other  members  of  the  Teamsters  Union  he  brought 
in,  but  I  couldn't  repeat  what  w^as  said.  But  like  I 
said,  it  w\is  all  in  the  line  of  trying  to  have  us  sign 
up  with  the  Teamsters  Union. 

Mr.  Tobriner:     Objected  to. 

Trial  Examiner  Lindner:  You  have  an  objec- 
tion? 

Mr.  Tobriner:  I  have  an  objection.  That  again 
is  opinion  and  conclusion.  He  doesn't  state  to  w^hom 
those  statements  were  attributed. 

Trial  Examiner  Lindner:  I  will  sustain  the  ob- 
jection. 

Mr.  Tillman,  if  you  will  please  get  from  the  wit- 
ness exactly  what  Mr.  King  said  with  respect  to  the 
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employees  with  respect  to  his  request,  if  such  a 
request  was  made  that  the  employees  sign  up  with 
the  Teamsters 

Q.  (By  Mr.  Tillman) :  Mr.  Cedar,  just  tell  us 
the  conversation  you  rememher,  and  not  your  con- 
clusions of  what  the  meeting  w^as  for.  Could  you 
tell  us  again  what  Mr.  King  said  to  the  employees? 

A.  That  is  just  what  he  said.  He  wanted  us  to 
say  whether  we  were  going  to  sign  up  or  not.  That 
w^as  the  conversation. 

Trial  Examiner  Lindner:  Did  he  have  wdth  him, 
did  Mr.  King  have  with  him  any  ai:>plication  cards 
for  the  Teamsters  Union? 

The  Witness:     I  don't  know.  [24] 

Trial  Examiner  Lindner:  Did  he  have  any  liter- 
ature for  the  Teamsters  Union  that  he  gave  to  the 
employees  that  were  assembled  there? 

The  Witness:  I  don't  think  he  had.  I  didn't  see 
any. 

Trial  Examiner  Lindner:  In  other  words,  all  he 
said,  according  to  your  testimony,  is  that  he  wanted 
to  know  when  the  employees  were  going  to  sign  u]) 
for  the  Teamsters  Union,  is  that  correct? 

The  Witness:     That  is  correct,  sir. 

Q.  (By  Mr.  Tillman) :  You  testified  a  short 
while  ago  that  the  representatives  of  the  Teamsters 
were  introduced  as  representatives  of  the  Team- 
sters.   Who  introduced  them  as  such? 

A.     Mr.  King. 

Q.     Mr.  King  did?  A.     Yes. 

Q.     Did  anyone  introduce  Mr.  King  to  you? 

A.    No. 
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Q.     Did  you  know  Mr.  King  beforehand? 

A.     Yes,  sir. 

Q.     How  did  you  know  liim? 

A.     Well,  he  was  connected  with  our  Local  22382. 

Q.     Had  he  been  an  official  or  something? 

A.  He  had  taken  the  place  of  Mr.  Tomson  which 
was  then  Secretary-Treasurer  of  Local  22382.  [25] 

Q.  After  the  meeting  at  which  Mr.  King  spoke 
to  the  employees,  did  the  representatives  of  the 
Teamsters  solicit  employees  individually  1 

A.     Yes. 

Q.  What  did  you  observe?  AVhat  did  you  see 
take  place? 

A.  Well,  each  one  was  asked  pointblank  if  they 
were  going  to  sign  up  or  not.  That  is  about  all  that 
took  place. 

Q.     Did  anyone  ask  you?  A.     Yes. 

Q.     Do  you  remember  who  asked  you? 

A.     Mr.  Torreano  and  Mr.  King. 

Trial  Examiner  Lindner:  Was  Mr.  King  an 
employee  of  the  company? 

The  Witness :     No,  he  represented  the  Teamsters. 

Trial  Examiner  Lindner:  He  was  not  an  em- 
ployee of  the  company? 

The  Witness :     No,  he  was  not. 

Trial  Examiner  Lindner:  Mr.  Torreano  was  an 
employee  of  the  company,  is  that  correct? 

The  Witness :  No,  Mr.  Torreano  was  a  represent- 
ative of  the  Teamsters  Union. 

Trial  Examiner  Lindner:  He  was  not  an  em- 
ployee of  the  company  either? 

The  Witness:     No,  sir. 
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Trial  Examiner  Lindner :  You  testified  that  they 
asked  [26]  you  to  join  the  Teamsters'? 

The  Witness:     Correct. 

Trial  Examiner  Lindner :  Did  that  happen  while 
you  were  at  work  in  the  plant '? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Lindner:  When  did  that  hap- 
pen, do  you  remember? 

The  Witness:     Exact  date? 

Trial  Examiner  Lindner:  To  the  best  of  your 
knowledge. 

The  Witness :  Well,  I  would  say  about  the  middle 
of  June — no,  middle  of  May. 

Trial  Examiner  Lindner :  Did  that  happen  after 
this  meeting  that  you  just  testified  to? 

The  Witness:     Correct. 

Trial  Examiner  Lindner:  Both  of  these  men, 
Mr.  King  and  Mr.  Torreano,  asked  you  to  join  the 
Teamsters  Union,  after  this  meeting,  is  that  cor- 
rect? 

The  Witness:     That  is  correct. 

Trial  Examiner  Lindner:     Proceed. 

Q.  (By  Mr.  Tillman)  :  I  want  the  record  to  be 
clear  there  now.  Did  these  men  come  around  there 
to  you  right  after  the  meeting  on  the  same  day  of 
the  meeting?  A.     Yes. 

Q.  Were  there  any  more  meetings  at  which  the 
Teamster  representatives  spoke  to  the  employees 
like  this  one  you  have  just  [27]  described? 

A.     Yes,  there  was  a  second  meeting. 
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Q.  When  did  that  occur  with  respect  to  this  first 
one!    How  much  later? 

A.     About  a  week  later,  I  would  say. 

Q.     How  was  that  meeting  called  % 

A.  Same  manner.  I  was  called  to  go  to  the  ware- 
house and  have  a  meeting. 

Q.     By  some  employee? 

A.     Someone  of  the  employees  called  me. 

Q.     Was  the  meeting  held  in  the  warehouse? 

A.     It  was. 

Q.     Who  was  present  this  time  ? 

A.  The  same  people  that  were  at  the  first  meet- 
ing the  Teamsters  Union  had. 

Q.     Were  all  the  employees  present? 

A.  To  my  knowledge  they  were.  I  guess  every- 
body working  was  there. 

Q.  Can  you  identify  any  of  the  representatives 
of  the  Teamsters  that  attended  this  second  meeting  ? 

Mr.  Tobriner:  Mr.  Tillman,  isn't  that  a  third 
meeting  now? 

Mr.  Tillman :  The  second  Teamsters  meeting,  but 
a  third  meeting. 

Trial  Examiner  Lindner:  For  the  j^urposes  of 
this  record,  [28]  in  order  to  have  the  record  clear, 
this  witness  is  testifying  to  a  third  meeting  that 
took  place  in  the  plant  premises? 

Mr.  Tillman:     Yes. 

Q.  (By  Mr.  Tillman) :  Can  you  identify  any 
of  the  Teamsters  that  were  present  at  this  meeting? 

A.  There  were  Mr.  King,  Mr.  Brown  and  I  am 
not  certain  about  Mr.  '^I'orreano,  but  of  course  I 
won't  say  *'I  think." 
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Q.  You  stated  the  same  people  as  were — well,  it 
is  going  to  be  confusing — at  the  second  meeting  or 
the  first  meeting  at  which  you  said  Teamsters  came 
into  the  plant.  You  testified  Mr.  Mclsaac  and  Mr. 
Stewart  were  there.  Were  they  at  this  third  meeting 
also?  A.     They  were. 

Trial  Examiner  Lindner:  Mr.  Tillman,  will  you 
have  the  witness  identify  the  positions  that  Mr. 
King,  Mr.  Brown  and  Mr.  Torreano  held  with  the 
Teamsters,  if  he  knows. 

Q.  (By  Mr.  Tillman)  :  Do  you  know  whether 
or  not  any  of  those  three  gentlemen,  King,  Brown 
or  Torreano  held  any  office  in  the  Teamsters  Union'? 

A.  Mr.  King  introduced  himself  as  working  for 
the  Teamsters  Union. 

Q.     Did  he  say  in  what  capacity? 

A.     No,  sir,  he  did  not. 

Q.     What  about  Brown  and  Torreano? 

A.  We  were  never  told  what  capacity  they  held 
in  the  Teamsters  [29]  Union. 

Trial  Examiner  Lindner:  Were  they  introduced 
to  you  at  these  meetings  that  you  have  testified  to 
as  representatives  of  the  Teamsters  Union? 

The   Witness:     They  w^ere,   sir. 

Trial  Examiner  Lindner:  Did  Mr.  King  so  in- 
troduce them? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Lindner :  By  the  w^ay,  did  either 
Mr.  Mclsaac  or  Mr.  Stewart,  at  the  second  meeting 
that  you  testified  to,  do  any  talking  to  the  em- 
ployees ? 

The  Witness:     No,  sir. 
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Trial  Examiner  Lindner:  A¥here  did  they  sit, 
or  where  were  they  present  at  the  time  of  the  meet- 
ing? 

The  Witness:  We  were  lined  up  like  employees 
was  on  our  left  and  the  Teamsters  were  facing  the 
employees  and  the  officials  as  Mr.  Mclsaac,  Mr. 
Stewart  and  two  or  three  others  was  on  our  right, 
so  we  just  about  made  a  ring,  I  would  say. 

Trial  Examiner  Lindner :  In  other  words,  all  the 
employees  were  standing  around  in  the  warehouse, 
is  that  correct? 

The  Witness:     That  is  right. 

Trial  Examiner  Lindner:  From  your  descrip- 
tion, the  representatives  of  the  Teamsters  Union 
were  opposite  the  employees,  and  Mr.  Mclsaac  and 
Mr.  Stewart  were  on  one  side,  [30]  is  that  correct? 

The  Witness:     Correct,  sir. 

Trial  Examiner  Lindner:     Proceed. 

Q.  (By  Mr.  Tillman)  :  At  this  last  meeting  that 
you  are  talking  about  what  took  place? 

A.     Repetition  of  the  tirst  meeting. 

Q.  Who  was  spokesman  at  this  meeting,  the  third 
meeting?  A.     Mr.  King. 

Q.  What  is  your  best  recollection  of  what  was 
said  at  this  meeting? 

A.     Trying  to  get  us  to  sign  U]^. 

Q.  Just  tell  us,  try  to  tell  us  the  words  that  Mr. 
King  said  to  you  or  to  the  employees. 

A.  Well,  it's  pretty  hard  to  repeat  his  words,  but 
what  he  said  was  this:  That  he  just  told  us  there 
was  nothing  we  could  do,  just  wanted  to  know  when 
we  were  ready  to  sign  up.    He  had  already  gotten 
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some  members  but  there  were  quite  a  few  holding 

off. 

Q.     AVhat  else  did  he  say*? 

Trial  Examiner  Lindner:  How  long  did  these 
meetings  last,  Mr.  Witness? 

The  Witness:  I  would  say  they  lasted  about  10 
to  15  minutes. 

Trial  Examiner  Lindner:  What  time  of  the 
day  was  this  meeting  held?  [31] 

The  Witness:  It  was  in  the  middle  of  the  day, 
but  I  am  not  sure  whether  it  was  shortly  before 
noon  or  shortly  after  noon. 

I  will  also  state  that  Mr.  King  said  that  "If  you 
boys  don't  sign  up,  you  will  be  all  sitting  out  in 
the  park  because  this  plant  is  going  to  be  closed." 

Trial  Examiner  Lindner :  When  did  he  say  that  ? 
Was  that  at  this  last  meeting? 

The  Witness :     I  believe  that  was  the  last  meeting. 

Q.  (By  Mr.  Tillman) :  After  this  last  meeting 
did  the  Teamster  representatives  go  around  in  the 
plant  as  they  had  done  in  the  second  meeting  talk- 
ing to  individual  employees?  A.     Yes. 

Q.     Did  any  of  them  talk  to  you  again? 

A.  Yes,  Mr.  Torreano  talked  to  me  again,  wanted 
to  know  what  I  was  going  to  do  about  it.  I  said 
"Not  anything  about  it  right  now." 

Q.     Is  that  all  that  was  said  then? 

A.  He  answered  me  and  said,  "Well,  either  sign 
up   or  else,"   he   said,   "You  know,   out   you   go." 

Q.     Were  there  any  other  meetings  ? 

Mr.  Agee :     Pardon  me,  who  did  he  say  said  that  ? 

Mr.  Tillman:     Torreano. 


122  National  Labor  Relations  Board  vs. 

(Testimony  of  Gus  Cedar.) 

Q.  (By  Mr.  Tillman)  :  Can  you  recall  any  other 
meetings  at  which  all  the  employees  were  gathered 
together?  [32] 

A.  There  was  a  fourth  meeting  held  by  the  com- 
pany which  was  held  by  Mr.  Mclsaac,  I  think,  where 
he  was  the  speaker,  and  he  said  that 

Mr.  Tobriner:     Give  us  the  date,  please. 

Q.  (By  Mr.  Tillman)  :  Let  us  have  the  time  as 
best  you  can  approximate  it  with  relation  to  the 
third  meeting. 

A.  I  would  say  that  was  the  latter  part  of  May 
or  perhay)s  the  first  part  of  June. 

Q.     Where  was  this  meeting? 

A.     It  was  held  in  the  Cooking  Department. 

Q.     Cooking?  A.     Cooking  Department. 

Q.     Who  attended  that  meeting? 

A.     All  employees. 

Q.  Were  there  any  representatives  from  outside 
of  the  plant  at  this  meeting?  A.     No,  sir. 

Q.     Who  said  what  at  this  meeting? 

A.  Mr.  Mclsaac  made  a  statement  that  the  com- 
pany had  signed  up  with  the  Teamsters  and  it  was 
too  late  now  to  do  anything  about  it. 

Q.     Had  signed  up  with  the  Teamsters? 

A.     Yes. 

Q.  Did  he  state  anything  more  in  that  particu- 
lar place?  A.     No.  [83] 

Q.     You  don't  recall  any  more?  A.     No. 

Q.  Did  he  mention  that  they  had  signed  a  con- 
tract ? 

A.  1  don't  know  if  be  made  that  statement,  but 
that  is  how  I  understood  it. 
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Q.  Do  you  recall  anything  else  that  was  said  by 
Mr.  Mclsaac?  A.     No,  sir. 

Q.  Was  there  any  reference  to  the  Seafarers 
Union'?  A.     No,  sir. 

Q.  Did  anyone  make  any  comments  after  Mr. 
Mclsaac  spoke?  A.     Not  to  my  knowledge. 

Q.  Is  he  the  only  one  that  said  anything  at  the 
meeting  ? 

A.  I  believe  I  said  that  I  didn't  call  the  Team- 
sters in  here.  I  believe  that  w^as  the  only  statement 
that  was  made,  and  I  think  I  made  that  in  reference 
to  what  he  said,  that  it's  too  late  to  do  anything 
about  it.  I  said,  ''I  didn't  call  the  Teamsters  in 
here." 

Q.     To  whom  did  you  say  that? 

A.     I  told  it  to  Mr.  Mclsaac. 

Trial  Examiner  Lindner:  What  did  you  mean 
by  that? 

Mr.  Agee:  Pardon  me,  I  don't  like  to  object  to 
the  Trial  Examiner's  question.  What  he  meant  by 
it,  I  would  certainly  think  would  be  his  opinion 
and  conclusion  and  not  in  any  way  binding  on  the 
company  I  represent. 

Trial  Examiner  Lindner:  Yes,  I  understand 
that.  I  just  [34]  wanted  to  find  out  from  the  wit- 
ness what  he  meant  when  he  said  he  didn't  call  the 
Teamsters  in  there. 

Mr.  Agee:  That  would  be  allowing  him  to  en- 
gage in  giving  an  opinion  and  conclusion.  He  might 
have  his  own  ideas  and  conjectures  about  this  thing. 
For  all  I  know,  he  might  suspect,  without  any  more 
than  mere  conjecture,  that  the  company  called  the 
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Teamsters  in,  and  if  you  ask  him  that  question  he 
might  say  "My  idea  was  that  the  Company  called 
the  Teamsters  in,"  but  he  had  no  evidence  on  which 
to  base  it.   That  is  the  danger  of  the  question. 

Trial  Examiner  Lindner:  Suppose  we  let  the 
witness  answer  and  see  if  you  have  objections? 

The  Witness :     Shall  I  answer  ? 

Trial  Examiner  Lindner:     Yes. 

The  Witness:  That  is  just  what  I  meant  by  it, 
that  the  company  called  the  Teamsters  in  and  it  was 
not  to  blame  us  for  it. 

Mr.  Tobriner:     We  move  it  be  stricken. 

Trial  Examiner  Lindner :  I  will  grant  the  motion 
to  strike  the  witness'  answer. 

Proceed,  Mr.  Tillman. 

Q.  (By  Mr.  Tillman)  :  Did  you  ever  have  any 
conversation  involving  the  Teamsters  with  Mr.  Mc- 
Isaac?  A.     Yes,  I  had  one  conversation. 

Q.     When  did  that  take  place?  [35] 

A.     I  said  it  was  about  the  middle  of  May. 

Q.  Was  it  before  this  meeting  at  which  Mr.  Mc- 
Isaac  spoke,  or  after?  A.     Yes,  it  was. 

Q.     Before?  A.     Yes. 

Q.     Where  did  you  talk  to  Mr.  Mclsaac? 

A.     In  Mr.  Mclsaac 's  office. 

Q.  Who  was  there  besides  Mr.  Mclsaa^.^  and 
yourself?  A.     No  one. 

Q.  Tell  us  what  Mr.  Mclsaac  said  and  then  what 
you  said. 

A.  Uh-huh.  Mr.  Mclsaac  wanted  to  know  what 
I  am  going  to  do  about  it,  whether  I  am  going  to 
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join  the   Union.    I   answered   back   that   I   hadn't 

made  up  my  mind  as  yet. 

Q.     Is  that  all  the  conversation? 

A.     That  is  all,  yes. 

Trial  Examiner  Lindner:  Did  he  ask  you 
whether  you  were  going  to  join  the  Teamsters'? 

The  Witness:     Yes. 

Q.  (By  Mr.  Tillman)  :  Did  you  tell  him  why 
you  hadn't  made  up  your  mind? 

A.  I  think  I  made  some  comment  that  I  didn't 
know  who  was  going  to  be  the  Union  in  the  Can- 
nery, so  naturally  I  wanted  to  safeguard  my  own 
interest  and  wanted  to  wait  and  see. 

Q.  Did  you  ever  have  any  conversation  by  your- 
self with  Mr.  [36]  Capolino?  A.     Yes. 

Mr.  Tobriner :  I  will  object  to  this  on  the  ground 
that  Mr.  Capolino  is  deceased.  Conversation  which 
he  held  with  him,  at  least  under  common  law  rules 
would  not  be  admissible  because  we  would  have  no 
way  of  checking  on  what  the  witness  states  and 
what  he  claims  was  stated  by  Mr.  Capolino. 

I  realize  this  is  a  looser  procedure 

Trial  Examiner  Lindner:  I  wouldn't  say  the 
procedure  was  looser,  but  in  procedure  here  we  are 
not  bound  by  strict  rules  of  evidence,  as  you  know, 
Mr.  Tobriner,  but  I  think  as  a  matter  of  fact,  I 
am  sure  that  we  should  like  to  have  all  of  the  facts, 
and  even  though  Mr.  Capolino  is  not  here  to  con- 
tradict any  facts  that  this  witness  may  testify  to, 
it  is  the  job  of  the  Trial  Examiner  to  determine 
whether  the  witness  is  telling  the  truth. 

Mr.  Agee:     Of  course  it  might  be  of  some  aid 
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and  assistance  to  the  Trial  Examiner  if  the  person 
supposed  to  be  on  the  other  side  of  the  conversation 
was  available  and  say,  was  not  called,  something 
of  that  sort. 

We  have  the  so-called  "dead  man  rule"  embodied 
in  our  code  in  California,  and  we  have  the  rule  that 
a  claim  cannot  be  made  based  upon  oral  conversa- 
tion with  the  decedent  on  the  very  fair  ground  the 
decendent  is  not  there  to  deny  or  dispute  it.  [37] 

Trial  Examiner  Lindner:  Suppose  we  let  the 
witness  testify  and  I  will  consider  the  rule  that  you 
have  just  stated. 

You  may  answer  the  question.  Do  you  remember 
the  question? 

A.  Yes.  The  question  was:  You  want  to  know 
if  we  were  going  to  sign  up  with  the  Teamsters 
Union. 

Q.  (By  Mr.  Tillman)  :  Have  we  put  the  time 
and  the  place  of  this  in?   I  don't  think  we  have. 

Let  me  ask  you  first  if  you  remember  when  this 
conversation  took  place  with  Mr.  Cai^olino? 

A.  Yes,  it  was  just  about  the  first  or  second 
week  in  June.  It  was  not  very  long  before  I  got 
fired. 

Q.     Where  was  the  conversation? 


A 

Q 

A 

Q 

A 

Q 


In  the  boiler  room. 

Who  was  in  the  Ix^iler  room? 

Myself   and  Mr.   Jones. 

Your  helper? 

Heli)er,  worked  with  me. 

How  did  it  happen  Mr.  Capolino  came  into 


the  boiler  room  at  this  particular  time? 
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A.  He  come  down  about  this  here  slip,  sent 
around,  signing  applications  for  the  Seafarers 
Union.  Somebody  had  gotten  them  into  the  Can- 
nery and  he  had  gotten  hold  of  them  and  he  came 
down  to  the  boiler  room  and  wanted  to  know  what 
it  was  all  [38]  about  and  I  said,  "Don't  blame  me 
for  it.    I  didn't  bring  them  in  here." 

Trial  Examiner  Lindner:  Did  he  ask  you  what 
it  was  all  about? 

The  Witness:  Yes,  about  what  this  here  signing 
up  was. 

Trial  Examiner  Lindner:  Did  he  show  you  this 
piece  of  paper  that  you  are  talking  about? 

The  Witness:     Yes,  sir. 

Trial  Examiner  Lindner:  When  he  asked  you 
what  it  was  all  about? 

The  Witness:  Yes,  he  said,  "You  can't  do  those 
things  around  here.  If  you  want  to  work  here  you 
have  to  join  the  Teamsters  Union." 

Q.  (By  Mr.  Tillman)  :  Did  you  say  anything 
else  than  what  you  have  testified  here? 

A.     No,  I  didn't  say  anything  else. 

Mr.  Tobriner:  We  move  it  be  stricken  on  the 
ground  of  the  Connnon  Law  Rule,  Civil  Code  Rule 
in  California  that  the  witness,  stating  what  he  said 
^Ir.  Capolino  stated,  could  not  be  controverted  be- 
cause of  Mr.  Capolino 's  death,  and  the  rule  is  if 
death  closes  the  mouth  of  the  party  the  witness 
cannot  put  words  in  it. 

Trial  Examiner  Lindner:     The  motion  is  denied. 


1 28  National  Labor  Relations  Board  vs. 

(Testimony  of  Gus  Cedar.) 

For  the  record,  Mr.  Agee,  and  Mr.  Tobriner, 
when  did  Mr.  Capolino  pass  away.  [39] 

Mr.  Agee:     Thanksgiving  morning  1945. 

Q.  (By  Mr.  Tilhnan)  :  Mr.  Cedar,  when  you 
were  first  employed  by  the  company  in  June  of  1944 
was  there  a  check  off  of  dues  for  Local  22382'? 

A.     There   was. 

Q.     How  long  did  that  <^heck  off  continue? 

A.     It  continued  until  1945. 

Q.     What  month! 

A.  First  of  the  year,  discontinued  after  New 
Year. 

Q.  Did  Local  22382  continue  to  collect  dues  from 
January  of  1945  on!  A.     Yes. 

Q.     How  did  they  collect  dues  then! 

A.     Through  the  shoj:)  steward. 

Q.  After  the  Teamsters  came,  or  after  one  of 
these  meetings  in  which  the  Company  said  they  had 
signed  with  the  Teamsters,  did  the  Teamsters  have 
a  check  oif  in  the  plant! 

A.     It  was,  I  understand  it  was  begun 

Trial  Examiner  Lindner:  Don't  tell  us  what 
you  understand.  Did  they  have  a  check  off!  Did 
the  plant  check  off  union  dues  for  the  employees' 
wages  after  the  Teamsters  came  into  the  plant! 

The  Witness:     They  did. 

Trial  Examinei'  Lindner:  Were  the  LTnion  dues 
checked  oft'  from  your  wages!  [40] 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Tillman)  :  During  the  time  that 
vou  were  a  member  of  Local  22382  was  there  ever 
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an  occasion,  or  did  you  ever  attend  any  meeting 
where  membership  voted  on  whether  or  not  to  affil- 
iate or  to  join  up  with  the  Teamsters? 

Mr.  Tobriner:  Just  a  minute,  Mr.  Tillman,  will 
you   limit  the   time,   please. 

Q.  (By  Mr.  Tillman)  :  I  can  limit  the  time  to 
May  or  June  of  1945. 

During  that  time  did  you  attend  any  meeting  of 
Local  22382  at  which  they  voted  on  the  question  of 
Avhether  or  not  they  would  join  up  with  the  Teams- 
sters  1 

Trial  Examiner  Lindner:  Mr.  Tillman,  pardon 
me  for  interrupting  you,  but  the  witness  testified 
previously  if  I  remember  correctly,  that  Local  22382 
had  as  members  employees  of  various  plants  in  and 
around  this  area.  I  think  we  should  know  whether 
the  employees  of  the  particular  plant  involved  met 
as  a  separate  unit  in  Lo-cal  22382  before  that  line 
of  questioning  continues. 

Mr.  Tillman:  I  will  withdraw  the  question  and 
go  back  further  yet. 

Q.  (By  Mr.  Tillman)  :  Did  you  ever  attend  any 
meetings  of  Local  22382?  A.     I  did. 

Q.     Where  were  those  meetings  held?  [41] 

A.     Modesto. 

Q.  Were  any  meetings  held  of  just  the  employees 
at  the  plant?  A.     Yes,  in  Merced. 

Q.     They  Vvere  held  in  Merced?  A.     Yes. 

Q.  How  often  were  these  meetings  in  Merced 
held? 

A.     I  believe  there  were  only  two  meetings  held. 
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Q.     In  Merced?  A.     Yes. 

Q.  How  often  did  the  entire  local  meet  in 
Modesto?  A.     Once  a  month,  but  not  regular. 

Q.  Did  you  attend  the  meetings  which  were  held 
in  Modesto — all  you  can  remember. 

A.  I  attended  three  meetings  as  far  as  I  can 
remember.    I  attended  three  meetings  in  1945. 

Mr.  Tobriner:  Those  meetings  you  are  referring 
to  are  in  Modesto? 

Mr.  Tillman :     Yes. 

Q.  (By  Mr.  Tillman)  :  At  any  of  those  meet- 
ings were  the  members  given  an  opportunity  or 
asked  to  vote  on  the  question  of  whether  or  not  the 
Local  should  join  up  with  the  Teamsters? 

A.     No. 

Trial  Examinei'  Lindner:  Was  it  ever  dis- 
cussed ? 

The  Witness:     Not  to  my  knowledge.    [42] 

Q.  (By  Mr.  Tillman)  :  Do  you  know  w^hether 
the  Local  voted  to  join  with  the  Teamsters  at  any 
meeting  that  you  were  not  present  at? 

Mr.  Agee:  I  object  to  that  as  calling  for  hear- 
say. 

Trial   Examiner  Lindner:     Objection   sustained. 

Q.  (By  Mr.  Tillman)  :  Do  you  know  of  any 
imion  by  the  name  of  Cannery  and  Food  Process 
Workers  Union  of  Modesto  area  ?  A.     Yes,  sir. 

Q.     How  da     you  know  that  Union? 

A.     I  have  got  a  book  on  it.    I  was  a  member. 

Q.     You  were  a  member?  A.     I  was. 
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Q.  When  did  you  become  a  member  of  that 
Union  ?  A.     June. 

Q.     1945'?  A.     1945. 

Trial  Examiner  Lindner:  Is  that  another  union 
now  ? 

Mr.  Tillman:     Yes. 

Trial  Examiner  Lindner :  That  is  different  from 
the  Unions  that  we  have  already  talked  about  on 
the  record? 

Mr.  Tillman:     Yes. 

Q.  (By  Mr.  Tillman)  :  Do  you  know  how  this 
new  union  that  we  are  just  talking  about  now  came 
into  being? 

Mr.  Tobriner:     Objected  to. 

A.     No.  [43] 

Mr.   Tobriner:     Oh,  well 

Trial  Examiner  Lindner:  Did  you  have  an  ob- 
jection ? 

Mr.  Tobriner:     Well,  he  doesn't  know. 

Q.  (By  Mr.  Tillman) :  Who  were  the  officers 
of  the  Cannerj'  and  Food  Process  Workers  Union? 

Mr.  Tobriner:     At  what  time,  Mr.  Tillman? 

Mr.  Tillman:     June,  1945. 

A.  At  that  time  that  was  organized,  Mr.  Tomson 
was  then  the  Secretary  and  Mr.  Burrow  was  Presi- 
dent. 

Q,  (By  Mr.  Tillman) :  Had  any  of  those  gen- 
tlemen held  office  in  Local  22382?  A.     Yes. 

Q.     Which  gentlemen  have  held  office?  . 

A.  Mr.  Tomson  was  Secretary-Treasurer  and 
Mr.  Burrow  was  President. 
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Trial  Examiner  Lindner:     Of  Local  22382? 

The  Witness:     Correct. 

Q.  (By  Mr.  Tillman)  :  Who  collected  dues  for 
this  Cannery  and  Food  Process  Workers  Union,  or 
how  were  they  collected? 

Mr.  Tobriner:  Just  a  minute,  what  date,  Mr. 
Tillman? 

Mr.  Tillman:     June,  1945. 

Trial  Examiner  Lindner:  You  may  answer  the 
question.  Who  collected  dues,  how  were  they  col- 
lected ? 

The  Witness:     We  paid  into  the  office. 

Trial  Examiner  Lindner:  Where  was  the  office 
located?  [44] 

The  Witness:  Modesto.  The  office  was  moved 
sometimes. 

Trial  Examiner  Lindner:  In  June  of  1945  the 
offices  were  located  in  Modesto,  is  that  correct? 

The  Witness:     That   is   correct. 

Trial  Examiner  Lindner:  When  did  you  become 
a  member  of  this  Cannery  and  Fruit  Workers 
Union  ? 

Mr.  Tobriner:  Food  Process  Workers  Union  of 
Modesto  Area. 

Trial  Examiner  Lindner :  When  did  you  become 
a  member  of  that? 

The  Witness:     June. 

Trial  Examiner  Lidner:     What  date? 

The  Witness:  The  date  is  in  the  book  here.  Do 
YOU  want  it  in  evidence? 


Scientific  Nutrition  Corporation  133 

(Testimony  of  Giis  Cedar.) 

Trial  Examiner  Lindner:  Just  read  the  date. 
You  may  refresh  your  recollection  from  that. 

The  Witness  (reading  from  docmnent) :  June 
22,  1945. 

Mr.  Tobriner:  Mr.  Trial  Examiner,  I  don't 
know  if  it  is  permissible,  but  I  would  like  to  see 
the  document  the  witness  is  reading  from. 

Trial  Examiner  Lidner:     Yes. 

(The  document  was  handed  to  counsel.) 

Trial  Examiner  Lindner:  Did  you  become  a 
member  of  that  Cannery  and  Food  Process  Work- 
ers Union  while  you  were  still  employed  by  the 
Company?  [45] 

The  Witness:     Yes. 

Trial  Examiner  Lindner:  You  were  discharged 
on  June  22,  1945,  is  that  correct  •? 

The  W^itness:     That  is  correct. 

Trial  Examiner  Lindner :  You  became  a  member 
of  this  Union  on  June  22,  1945,  is  that  correct  *? 

The  Witness:     No,  previous  to  that. 

Trial  Examiner  Lindner:     Previous  to  that? 

The  Witness:     Yes. 

Trial  Examiner  Lindner:  Do  you  remember 
when  ? 

The  Witness:  It's  in  the  book  there,  June.  It's 
a  transfer  there  from  the  old  22382  into  this  Union, 
see. 

Trial  Examiner  Lindner:  According  to  this 
dues  payment  book  that  you  have  here,  Mr.  Cedar, 
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it   indicates   that   you   became   a   member   June   2, 

1945. 

The  Witness:     Is  that  what  it  has? 

Trial  Examiner  Lindner:  Dues  were  paid  for 
months  prior  to  that. 

Mr.   Tobriner:     Initiation  is   January   21,   1941. 

Trial  Examiner  Lindner:  By  the  way,  Mr.  Till- 
man, we  have  been  looking  at  this.  Do  you  have 
any  objection  to  our  looking  at  it? 

Mr.  Tillman:     I  have  no  objection. 

Just  for  the  clarity,  I  suppose  I  had  better  ask 
a  couple  [46]  of  questions  here. 

Q.  (By  Mr.  Tillman)  :  This  initiation  date  that 
appears  on  the  booklet  of  1/21/41,  to  what  does 
that  have  reference? 

A.  I  don't  know.  The  book  was  given  to  me  in 
the  office  and  there  it  is. 

Q.  Was  this  book  given  to  you  before  you  were 
discharged  or  afterwards? 

A.     I  don't  recollect  that. 

Q.  This  Cannery  and  Food  Process  Workers 
Union,  did  you  join  that  before  jou  were  dis- 
charged ?  A.     Yes. 

Q.  Did  you  know  of  such  a  union — let  me  ask 
you  when  was  the  first  time  that  you  knew  of  such 
a  union? 

A.  That  union  was  organized,  to  my  knowledge, 
after  the  injunction  took  place  against  our  old 
Local  22382. 
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Q.     After  what  took  place? 

A,     That  injunction  by  the  Teamsters. 

Mr.  Tobriner :  I  will  have  to  ask  that  be  stricken. 
As  a  matter  of  fact,  when  the  witness  talks  about 
any  injunction  by  the  Teamsters  he  is  giving  his 
own  conclusion  which  happens  to  be  completely 
erroneous.  I  don't  know  what  injunction  he  is  re- 
ferring to,  but  if  Mr.  Tillman  refers  to  this  we  had 
better  get  the  records. 

Trial  Examiner  Lindner:  I  will  sustain  the  ob- 
jection and  strike  the  witness'  last  answer.  [47] 

Q.  (By  Mr.  Tillman)  :  I  had  a  prior  question. 
I  was  asking  you  when  you  first  heard  of  this  Can- 
nery and  Food  Process  Workers  Union.  Can  you 
identify  the  time  by  some  other  means  besides  an 
injunction  ?  A.     No. 

Q.  What  month  in  what  year  did  you  first  learn 
of  this  Union? 

Mr.  Tobriner:  I  object  on  the  ground  that  we 
are  wasting  time. 

A.     I  say  that  I  first  learned  that 

Mr.  Tobriner:  Pardon  me.  The  document 
speaks  for  itself,  and  unless  Mr.  Tillman  is  trying 
to  go  back  prior  to  January  21,  19-11,  I  submit  the 
question  is  immaterial  in  so  far  as  anything  that 
happened  prior  to  that  date,  I  take  it,  is  of  no  par- 
ticular moment  to   us  here. 

Trial  Examiner  Lindner:  I  don't  think  it  is.  I 
think  we  should  clear  up  for  the  record,  however, 
when  this  witness  first  be-came  a  member  of  the 
Cannery  and  Food  Process  Workers  Union. 
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Mr.  Tobriner:  I  understood,  Mr.  Trial  Exam- 
iner, he  answered  that  b}^  saying  it  showed  in  the 
book  January  21,  1941. 

Mr.  Tilhnan:     He  did  not  answer. 

Mr.  Tobriner:  I  take  it  back.  He  said  some- 
thing about  that.  [48] 

Mr.  Tillman:  He  answered  June  1945,  before 
as  when  he  first  paid  dues.  Now  I  am  trying  to 
find  out  when  he  first  learned  of  this  union. 

Q.  (By  Mr.  Tillman)  :  Can  you  tell  us  what 
month,  what  year  that  you  learned  that  there  was 
this  other  union  besides  Local  22382? 

A.     It  was  the  month  of  June. 

Q.     What  year? 

A.     1945,  the  time  that  book  was  transferred. 

Trial  Examiner  Lindner :  Were  you  transferred 
directly  from  Local  22382  to  this  Cannery  and  Food 
Process  A¥orkers  Union  of  America? 

The  Witness:  That  is  correct,  sir.  Those  stamjDs 
rt'present  the  dues  I  paid  in  1945,  including  May 
1945  that  was  paid  in  dues  into  Local  22382.  Then 
I  was  transferred  into  this  here  Cannery  Workers 
Union  in  June  and  started  paying  dues  then,  June 
1945. 

Trial  Examiner  Lindner:  How  did  you  learn 
of  that  Union  in  June  1945? 

Tim  Witness:  How?  Well,  there  was  a  meet- 
ing we  had,  and  their  affiliation  was  meant  to  be 
with  the  Seafarers  LTnion. 

Trial  Examiner  Lindner:  You  mean  you  had  a 
meeting  of  Local  22382? 
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The  Witness:  Yes,  and  then  it  was  understood 
it  was  [49]  affiliation  with  the  Seafarers  Union,  and 
for  some  reason  which  I  can't  explain,  it  didn't 
materialize  and  it  finally  swung  into  this  here  Can- 
nery Workers  Union.  It  all  happened  about  the 
same  time. 

Trial  Examiner  Lindner:  Without  any  affiliation 
with  the  Seafarers  Union,  is  that  right '? 

The  Witness:  Yes.  You  see,  I  was  only  a  mem- 
ber of  the  Union,  I  had  no  official  capacity  at  any 
time,  I  am  not  really  in  the  know  of  what  took 
place. 

Mr.  Tillman:     I  think  that  is  all  I  have. 

Trial  Examiner  Lindner:  We  will  stake  a  short 
recess  at  this  time. 

(Whereupon  a  short  recess  was  taken.) 

Trial  Examiner  Lindner:  The  hearing  is  in 
session.  Do  you  have  any  further  questions  of  this 
witness  ? 

Mr.  Tillman:     No  questions. 

Trial  Examiner  Lindner:     Cross-examination. 

Cross-Examination 
By  Mr.  Agee : 

Q.  Mr.  Cedar,  you  became  a  member  of  22382 
in  the  year  1940,  is  that  correct? 

A.     That's  correct. 

Q.     That  was  a  union  affiliated  with  AFL? 

A.     So  I  understand  it  was. 
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Q.  You  continued  to  be  a  member  of  that  union 
and  were  a  membev  of  that  union  in  1944  when  you 
first  went  to  work  for  [50]  the  Capolino  Company? 

A.     That's  right. 

Q.  As  far  as  you  know  at  that  time  were  all  of 
tlie  other  employees  of  the  company  members  of 
22382?  A.     As  far  as  I  know,  yes. 

Q.  You  remember,  don't  you,  that  in  the  spring 
of  1945  about  the  month  of  March,  1945,  you  first 
learned  that  there  was  a  claim  being  made  that  the 
Teamsters  were  asserting  jurisdiction  over  workers 
such  as  yourself,  did  you  not? 

A.     That  was  the  rumors. 

Q.  From  then  on  the  conflict  in  the  Capolino 
Company  amoug  the  l)attling  unions,  so  to  speak, 
was  between  Local  22382  and  the  Teamsters,  was 
it  not?  A.     That's  right. 

Q.  In  othei*  words,  there  was  no  CIO  Union 
that  was  in  there  active  and  claiming  representa- 
tion? A.     No,  sir. 

Q.  Commencing  in  March  of  1945  and  right 
down  until  you  were  informed  by  the  Company  that 
they  had  signed  a  contract  with  the  Teamsters,  there 
was  a  great  deal  of  discussion  among  yourself  and 
the  other  employees  in  the  plant  about  this  conflict 
between  the  two  unions,  was  there  not? 

A.  Between  the  Teamsters  and  Local  22382,  yes, 
there  was.  I  wouldn't  say  conflict,  because  every- 
body was  against  the  [51]  Teamsters. 

Q.  rt  eventually  resulted,  before  you  left  the 
employ  of  the  com]3any,  that  some  of  the  members 
had  signed  up  with  the  Teamsters? 
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A.  You  will  bear  in  mind  that  I  didn't  leave, 
I  ^Yas  fired. 

Q.  Well,  you  were  fired,  or  your  employment 
terminated.  You  knew  that  a  number  of  the  em- 
ployees there  at  the  company  had  signed  up  with 
the  Teamsters?  A.     Yes. 

Q.  You  kept  saying  all  the  time  when  you  were 
questioned  about  what  you  were  going  to  do,  you 
kept  saying  you  were  undecided,  is  that  right? 

A.     Yes,  I  was  undecided. 

Q.  As  a  matter  of  fact,  when  you  joined  this 
Cannery  &  Food  Process  Workers  Union  of  Mo- 
desto Area,  you  had  made  up  your  mind  at  that 
time,  had  you  not,  that  you  were  not  going  to  join 
the   Teamsters?  A.     That's   right. 

Q.  So  that  you  continued  on  in  the  employment 
of  the  company  and  continued  to  state  that  you 
v>-ere  still  undecided,   is  that  true? 

A.     And  still  undecided  as  to  the  Teamsters. 

Q.  As  a  matter  of  fact,  during  the  month  of 
June  and  up  until  the  time  your  employment  was 
terminated  you  were  not  undecided,  you  had  al- 
ready decided,  had  you  not,  to  not  [52]  join  the 
Teamsters  Union? 

A.     Yes,  under  the  present  setup. 

Q.  Don't  you  recall  an  occasion  either  in  the 
latter  part  of  April  or  the  first  part  of  May  1945 
when  Mr.  Capolino  called  you  and  all  of  the  other 
employees  together  in  the  plant? 

A.     Yes,  that's  right. 
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Q.  At  that  time  tliere  were  no  outsiders  present, 
were  tliere?  A.     There  were  no  what? 

Q.  Outsiders  present,  nobody  there  except  just 
Mr.  Capolino  and  you  and  other  emi)loyees  of  the 
company?  A.     That's  right. 

Q.  By  "outsiders,"  I  mean  organizers  from  any 
union  or  anything  of  that  sort?  A.     No. 

Q.  Is  it  not  a  fact  at  that  time  Mr.  Capolino 
said  to  you  and  these  other  workers  in  substance, 
"Men,  I  don't  care  who  you  join  up  with,  I  don't 
care  if  you  join  up  with  the  devil  himself,  but  I 
am  trying  to  keep  this  plant  open  and  in  operation 
and  you  have  to  join  up  with  somebody?" 

A.  That  wouldn't  be  the  correct  substance  of 
what  he  said,  if  I  got  it  right.  He  said,  "There  is 
nothing  else  we  can  do,"  he  said,  "but  to  go  with 
tlie  Teamsters.  If  we  don't  they  will  stop  delivery 
and  we  will  all  be  out  of  work."  [53] 

Q.  And  he  said  something  to  the  effect  he  wanted 
to  keep  the  plant  in  operation  and  keep  it  going, 
isn't  that  true?  A.     That's  right. 

Q.  Do  you  recall  his  making  a  statement  along 
this  line:  "I  don't  care  if  you  men  join  up  with  the 
devil  himself?"  A.     No,  I  don't  recall. 

Q.     You  don't  recall  his  using  that  expression? 

A.     No. 

Q.  A])out  when  was  it  that  you  were  first  told 
by  the  company  that  the  company  had  signed  up  a 
contract  with  the  Teamsters  Union  on  May  18,  1945  ? 

A.     They  never  did  tell  me  that  directly. 
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Q.     Did  you  get  it  indirectly? 

A.  Not  in  another  manner  except  I  heard 
through  the  other  employees  that  the  company  had 
signed  up  with  the  Teamsters,  had  a  contract  signed 
up.  But  the  company  never  told  me  directly  nor  did 
I  ever  see  a  contract. 

Q.  You  yourself  never  had  any  dues  deducted 
for  payment  by  the  company  to  the  Teamsters,  did 
you?  A.     No,   sir. 

Q.  When  you  had  had  dues  deducted  from  your 
pay  to  be  paid  by  the  company  to  22382,  that  was 
done  with  your  voluntary  authorization  and  consent, 
was  it  not? 

A.     That  was  decided  on  by  the  union. 

Q.     I  mean,  that  was  done  with  your  consent? 

A.     It  was. 

Q.  You  were  one  of  the  employees  that  wanted  to 
remain  with  Local  22382,  is  that  correct? 

A.     That's  right. 

Q.  You  were  one  of  the  employees  that  v>'anted 
that  union  to  be  the  bargaining  agent  to  represent 
the  workers  with  the  company? 

A.     That's  right. 

Q.  Up  until  the  company  signed  this  contract 
with  the  Teamsters  on  May  18,  1945,  and  I  am 
repeating  a  little  now,  you  say  that  all  of  the  em- 
ployees there  in  the  company  were  members  of 
22382?  A.     They  were. 

Q.  And  it  was  a  requirement  that  all  of  the  em- 
ployees not  only  be  members  of  22382  but  that  they 
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remain  in  good  standing  with  that  union  in  order 

to  remain  employed  there,  isn't  that  correct? 

A.     I  don't  know  that. 

Q.  Do  you  know  of  any  emplo^yees  there  at  the 
plant  prior  to — that  is,  I  mean  before  the  company 
signed  up  with  the  Teamsters  on  May  18,  1945,  who 
were  not  members  of  22382? 

A.     No,  I  don't  know. 

Q.  Do  you  know  of  any  employees  of  the  com- 
pany in  that  period  who  did  not  remain  in  good 
standing  in  22382?  A.     No,  I  don't  know.  [55] 

Q.  So  far  then  as  you  knoW',  all  of  the  employees 
up  to  May  18,  1945,  were  required  to  be  members  of 
22382  and  remain  in  good  standing  with  that  union  ? 

A.  Well,  I  couldn't  i)Ossibly  answer  that  in  the 
affirmative  because  I  was  only  a  member,  I  have  very 
little  knowledge  of  the  union  itself,  being  no  official 
of  it,  not  even  on  the  Council.  So  you  see,  there  is 
a  lot  of  things  in  the  union  I  don't  know. 

Q.  We  are  just  asking  for  your  knowledge. 
There  were  about  26  regular  employees,  were  there 
not,  at  the  plant? 

A.     I  never  counted  them. 

Q.     Is  that  approximately  right? 

A.     I  guess  that's  right. 

Q.  That  is,  you  classed  yourself  as  a  regular 
employee?  A.     Yes. 

Q.  Then,  as  I  get  the  situation,  Mr.  Cedar,  you 
were  willing  to  go  along  with  22382  as  long  as  the 
company  recognized  that  union  as  the  bargaining 
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agent,  and  you  were  willing  to  remain  and  keep  your 

good  standing  in  that  union?  A.     Yes. 

Q.     Then  when  the  company  signed  up  a  contract 
with  the  Teamsters  you  were  unwilling  to  go  along 
with  the  Teamsters  and  become  a  member  in  good 
standing  with  the  Teamsters? 
A.     That's  right. 

Q.     Was    that     your    position     irrespective     of 
whether  a  majority  [56]  of  the  employees  there  at 
the  plant  signed  up  in  writing  with  the  Teamsters? 
Mr.  Tillman:     I  will  object  to  that  question. 

A.     I  never  give  that 

Trial  Examiner  Lindner:     Just  a  minute. 
Mr.  Tillman:     It  is  immaterial,  irrelevant. 
Trial  Examiner  Lindner:     I  will  sustain  the  ob- 
jection. 

Q.  (By  Mr.  Agee) :  Did  any  of  the  fellow  em- 
ployees there  at  the  company  come  to  you  and  ask 
you  or  suggest  to  you  that  you  ought  to  join  up  with 
the  Teamsters?  A.     Yes. 

Q.  Can  you  name  any  of  those  employees  who 
did  that? 

A.     Well,  the  suggestion  was  made  by  Mr.  Mc- 
Isaac,  if  you  want  to  call  him  an  employee. 
Q.     Any  other  employees? 

A.  Well,  I  think  that  Mr.  Stewart  made  the  same 
suggestion  to  me. 

Q.  I  am  not  talking  about  anybody  except  em- 
ployees that  were  in  the  same  sort  of  a  situation 
that  you  were,  in  other  words,  just  working  there 
without  anybody  under  them.  Let  us  just  talk  about 
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those  employees.  You  knew  some  of  those  employees 

had  signed  np  with  the  Teamsters,  didn't  you? 

A.     I  did. 

Q.  Didn't  some  of  those  employees  come  to  you 
and  ask  you  [57]  to  join  up  and  join  them  in  the 
Teamsters'?  A.     Not  to  my  recollection. 

Q.     Do  you  know  Mr.  Dutton?  A.     Yes. 

Q.  What  w^as  his  job  or  position  there  with  the 
company  ?  A.     Mechanic. 

Q.     Did  he  have  anybody  under  him? 

A.     Not  to  my  knowledge. 

Q.  In  other  words,  he  was  just  an  employee  with 
no  more  authority  than  you  have,  is  that  right  ? 

A.     I  guess  that  is  just  about  right. 

Q.  Did  Mr.  Dutton  come  to  j'ou  and  discuss  this 
thing  with  you? 

A.  Discussed  it,  yes,  but  I  don't  recollect  ever 
asking  me  to  join  the  Teamsters. 

Q.  While  you  were  there  in  the  plant  and  after 
you  had  joined  up  with  this  other  union  on — you 
say  you  joined  this  other  union  June  2,  1945? 

A.  You  understand  that  that  was  a  mass  trans- 
fer from  Local  22382  into  this  union.  I  haven't  got 
the  date  of  it  except  you  can  see  that  the  date 
stamped  in  the  book  here  as  evidence. 

Q.  Before  your  employment  w^as  terminated  on 
June  22,  1945,  did  you  ask  or  urge  any  of  the  work- 
ers there  in  the  plant  not  to  join  up  with  the  Team- 
sters?  [58] 

Mr.  Tillman:     I  object  to  that  as  immaterial. 

Mr.  Agee:     It  would  show  bias. 
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Mr,  Tillman:     His  bias  is  immaterial. 

Mr.  Agee :     It  goes  to  the  weight  of  his  testimony. 

Trial  Examiner  Lindner:  I  will  overrule  the 
objection.    You  may  answer. 

The  Witness:     Repeat  the  question,  please. 

Trial  Examiner  Lindner:  Read  the  question, 
please. 

(The  question  was  read  by  the  reporter.) 

A.  I  made  it  plain  to  them  that  I  took  an  inde- 
pendent stand  and  I  didn't  care  what  others  done. 

Trial  Examiner  Lindner:  You  made  it  plain  to 
the  employees  that  you  talked  with 

The  Witness:     To  the  employees,  yes. 

Q.  (By  Mr.  Agee)  :  Li  other  words,  no  matter 
what  they  did  you  were  not  going  to  go  along  with 
the  majority,  is  that  right? 

A.     Not  going  to  go  along  with  the  Teamsters. 

Mr.  Agee:     All  right,  that  is  all. 

Q.  (By  Mr.  Tobriner)  :  Mr.  Cedar,  you  say  you 
attended  meetings  of  Local  22382,  some  of  them  held 
at  Merced.  During  the  course  of  those  meetings 
is  it  not  a  fact  that  it  was  stated  that  the  jurisdic- 
tion formerly  exercised  by  22382  had  been  assigned 
by  the  American  Federation  of  Labor  to  the  Team- 
sters ?  A.     No,  sir.  [59] 

Q.     You  never  heard  anybody  say  that? 

A.     No,  sir. 

Q.  You  never  were  told  that  by  Mr.  King  in  his 
statements  to  the  press  that  you  mentioned? 

A.  Mr.  King  was  not  present  at  any  meetings 
in  Merced. 
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Q.  I  am  asking-  now  at  the  time  Mr.  King  came 
to  the  plant  and  Mr.  Torreano  and  Mr.  Brown  at 
those  various  meetings  that  you  have  mentioned,  and 
you  say  that  they  discussed  this  problem,  during  the 
course  of  the  discussion  and  the  argument  don't  you 
remember  their  ever  saying  at  that  time  the  Ameri- 
can Federation  of  Labor  had  assigned  jurisdiction 
or  given  jurisdiction  or  put  the  Teamsters  in  at  this 
plant  ?   Do  you  ever  remember  that  ? 

A.  There  was  no  discussion,  but  somebody  ques- 
tioned Mr.  King  who  he  was  working  for  because  he 
was  our  Secretary-Treasurer,  22382  just  shortly 
before,  so  he  had  identified  himself  to  the  extent  of 
saying  "I  am  now  working  for  the  Teamsters." 

Q.     Didn't  he  ever  tell  you — strike  that. 

You  knew  22382  was  a  Local  in  the  American 
Federation  of  Labor?  A.     Yes. 

Q.  You  knew  it  was  the  so-called  Federal  Union, 
did  you  not? 

A.     I  haven't  got  that  altogether  clear.  [60] 

Q.     It  was  in  the  AFL?  A.     It  was. 

Q.  You  saw  the  newspapers  and  you  heard  the 
statements  made  by  King  and  Brown  and  by  Tor- 
reano and  you  knew  what  was  going  on  generally, 
didn't  you,  in  this  whole  x)icture'? 

A.  Well,  in  reading  the  newspapers,  as  I  say, 
I  will  say  this:  I  don't  always  believe  what  I  read 
in  the  newsj)apors. 

Q.  Hadn't  you  ever  heard  or  hadn't  it  been  told 
you  that  the  AFL  had  decided  the  jurisdiction  over 
the  cannery  workers  at  Capolino  should  go  to  the 
Teamsters  ? 
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A.  Well,  just  like  I  said  before,  reading  the 
newspapers  and  listening  to  everybody  talking,  no- 
body else  but  a  fool  would  believe  everything  you 
hear. 

Q.  That's  right,  but  didn't  you  hear  King, 
Brown,  or  Torreano  at  some  time  during  this  period 
say  that  the  AFL  had  said  the  Teamsters  should 
take  over  for  22382? 

A.     I  don't  recollect  that. 

Q.     You  wouldn't  say  that  it  had  not  been  said? 

A.     I  talked  very  little  to  King  or  Torreano. 

Q.  But  you  have  mentioned  you  went  to  four 
meetings  at  which  this  whole  matter  was  discussed. 
I  am  asking  you  whether  during  all  those  four  dis- 
cussions whether  anybody  at  any  time  ever  said  that 
the  AFL  had  assigned  jurisdiction  or  given  juris- 
diction to,  or  read  that  the  Teamsters  [61]  should 
have  jurisdiction  over  these  workers'? 

A.  There  was  a  meeting  held  in  Modesto  and  I 
think  Mr.  Tomson  brought  the  question  up  when  he 
came  back  from  New  Orleans. 

Q.     Didn't  he  go  to  New  Orleans 

A.     Beg  your  pardon? 

Q.  As  a  matter  of  fact,  didn't  Mr.  Tomson  go 
to  New  Orleans  about  this  very  matter? 

A.     I  don't  think  so,  not  that  I  know. 

Q.  Didn't  Mr.  Tomson,  wiien  he  came  back,  say 
that  the  Executive  Council  of  the  AFL  had  decided 
that  the  Teamsters  should  have  jurisdiction? 

A.     No,  sir. 
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Q.     He  didn't  tell  you  that? 

A.  He  said  that  a  Mr.  Beck  had  demanded  that 
we  go  in  with  the  Teamsters  Union. 

Trial  Examiner  Lindner:     When  was  this? 

The  Witness:  I  couldn't  fix  the  date,  but  that 
was  some  time — if  you  could  tell  me  when  Mr.  Tom- 
son  came  back  from  New  Orleans — after  that  meet- 
ing they  held  at  1945,  then  I  could  tell  you  when 
it  took  place,  but  it  must  have  been  some  time 
around  March. 

Mr.  Tobriner:     That's  right. 

Trial  Examiner  Lindner:  That  is  the  best  of 
your  recollection?  [62] 

The  Witness :     That  is  the  best  of  my  recollection. 

Trial  Examiner  Lindner:  When  Mr.  Tomson 
addressed  a  meeting  of  Local  22382  in  Modesto, 
is  that  correct? 

The  Witness:  Yes,  that's  correct.  And  the  bal- 
ance of  the  meeting  ended  up  in  a  row  between  Mr. 
King  and  Mr.  Tomson. 

Q.  (By  Mr.  Tobriner) :  At  some  time  during 
this  period  you  joined  another  organization,  is  that 
right?  A.     Would  you  specify  which  one? 

Q.  Cannery  and  Food  Process  Workers  Union 
of  Modesto  Area. 

A.  Yes,  we  were  taken  over,  there  was  mass 
transfer,  so  we  were  all  taken  in  to  that  new  or- 
ganization. 

Q.  You  mention  a  mass  transfer.  That  was  not 
a  mass  transfer  decided  by  the  AFL,  was  it? 

A.     I  don't  know. 
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Q.  Yon  don't  know  what  mass  transfer  that 
was,  do  yon?  A.     I  don't  know. 

Q.  When  did  yon  yonrself  join  this  Cannery  and 
Food  Process  Workers  of  Modesto  Area? 

A.  When  all  the  rest  w^ere  transferred  into  it  and 
I  received  the  book  here. 

Q.     May  I  see  the  book? 

A.     Yes.    (Handing  document  to  counsel.) 

Mr.  Tobriner:  May  w-e  mark  this  for  identifica- 
tion for  the  Teamsters,  party  to  the  contract?  [63] 

Trial  Examiner  Lindner:  Will  you  have  copies 
made  of  it  ? 

Mr.  Tobriner:  If  I  may  have  this  temporarily, 
I  will  have  copies  made. 

Trial  Examiner  Lindner:  With  your  permis- 
sion, Mr.  Witness,  may  Mr.  Tobriner  have  that  dues 
book  temporarily  ? 

Mr.  Tillman:  I  was  going  to  say,  of  course  I 
will  object  to  its  offer  eventually  w^ien  you  do  offer 
it.   Do  3^ou  just  want  to  mark  it  for  identification? 

Mr.  Tobriner:     At  the  present  time. 

I  will  mark  for  identification  the  book  entitled 
'^  Cannery  and  Food  Process  Workers  Union  of 
Modesto  Area"  with  a  stamp  on  it  "SIIJ,"  and  then 
with  the  circle  marked  "Cannery  and  Food  Proc- 
ess Workers  Council  of  Pacific  Coast,"  and  ask 
that  that  be  marked  for  identification  Exhibit  No.  1 
on  behalf  of  International  Brotherhood  of  Team- 
sters. 
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Trial  Examiner  Lindner:  That  will  be  Team- 
sters' Exhibit  No.  1. 

(Thereupon  the  document  above  referred  to 
was  marked  Teamsters'  Exhibit  No.  1  for  iden- 
tification.) 

Q.  (By  Mr.  Tobriner)  :  This  book  as  I  show 
you,  Mr.  Cedar,  shows  that  dues  were  paid  in  Janu- 
ary, 1945,  is  that  right,  to  this  organization? 

A.     To  which  organization?  [64] 

Q.     To  the  one  that  the  book  states. 

A.  No,  these  dues  were  paid  into  the  old  Local 
22382  Modesto,  and  they  were  paid  up  inchisive  of 
May,  1945.  This  is  the  transfer  from  the  old  22382 
book,  you  see,  into  this  one  showing  that  I  was  paid 
up  in  the  old  Local.   That  is  the  meaning  of  it. 

Q.  When  were  you  initiated  into  this  union,  Can- 
nery and  Food  Process  Workers  Union  of  Modesto 
Area? 

A.  I  don't  think  there  was  initiation.  It  was 
just  like  I  said,  transferred  over. 

Q.  Did  you  ever  go  to  any  meeting  when  a  trans- 
fer was  made  of  the  membership  of  22382  to  Can- 
nery and  Food  Process  Workers  L^nion? 

A.     I  don't  recollect  it. 

Q.  There  wasn't  any  meeting  where  a  vote  was 
taken  by  the  members  of  22382  to  go  into  this  union? 

A.     I  don't  believe  I  was  present. 

Q.     Did  Tomson  give  you  this  book? 

A.  No,  that  book  was  given  to  me  by  the  kSecre- 
tary,  Jennie  Quistini. 
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Q.     She  gave  you  this  book? 

A.     She  gave  me  this  book. 

Q.     You  paid  dues  to  her,  is  that  right? 

A.     I  paid  dues  to  her,  right. 

Q.  You  knew  that  Jennie  Quistini  was  Secretary 
of  Cannery  [65]  and  Food  Process  Workers  Union 
of  Modesto  Area,  or  an  official  of  it? 

A.     She  was  not  Secretary  at  that  time. 

Q.     What  was  she? 

A.  She  was  clerk,  I  would  call  it.  Mr.  Tomson 
was  still  Secretary  at  that  time. 

Q.  You  knew  at  that  time  that  22382  of  the  AFL 
had  another  official  as  Secretary,  did  you  not? 
Didn't  you  know  that  22382  had  other  officials,  that 
22382  was  in  the  hands  of  a  man  Dan  Flanagan  from 
the  AFL?  A.     Not  to  my  knowledge. 

Q.  You  didn't  know  22382  was  in  receivership 
or  trusteeship  for  the  AFL  and  that  Dan  Flanagan 
was  the  trustee?   You  didn't  know  that? 

A.     They  never  informed  me  about  it. 

Q.  You  thought  that  this  Cannery  and  Food 
Process  Workers  Union  was  22382?  A.     No. 

Mr.  Tillman:     I  object. 

Trial  Examiner  Lindner:  You  object,  Mr.  Till- 
man? 

Mr.  Tillman :  On  the  ground  that  the  testimony 
is  clear  already  as  to  what  the  witness  meant  by 
that  book. 

Trial  Examiner  Lindner:  I  will  sustain  the  ob- 
jection. 
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Q.  (By  Mr.  Tobriner) :  When  you  paid  dues 
to  this  Cannery  and  Food  Process  Workers  Union 
of  Modesto  Area  you  knew,  [^6&]  did  you  not,  that 
this  was  not  Local  22382  ? 

A.  That  much  I  knew  when  I  paid  dues  the 
month  of  June.  I  knew  then  that  we  had  been 
transferred  in  this  Cannery  Workers  Union. 

Q.     22382?  A.     No,  transferred  from. 

Q.     From  22382  to  this?  A.     That's  right. 

Q.  At  that  time  didn't  you  know  that  Scientific 
Nutrition  Company  had  a  contract  with  22382  ? 

A.     How  would  I  know? 

Trial  Examiner  Lindner:  What  time  are  you  re- 
ferring to  ? 

Mr.  Tobriner:  The  time  he  mentioned,  June, 
1945. 

Q.  (By  Mr.  Tobriner)  :  At  any  time  did  you 
know  Scientific  Nutrition  Company  had  a  contract 
with  22382? 

A.  Yes,  in  1944  we  knew  we  had  it.  In  1945  we 
know  it  discontinued  the  checkoff  system.  From 
there  on  I  don't  know  what  they  had  because,  like 
I  said,  I  was  only  a  member  of  the  union.  I  was  in 
no  j)osition  to  know  what  they  had. 

Q.  But  you  did  ])ay  these  dues  into  this  union. 
Cannery  and  Food  Process  Workers  Union? 

A.     From  June,  yes. 

Q.  Did  you  know  that  this  Cannery  and  Food 
Process  Workers  Union  withdrew  from  SIU  after 
that  time  some  time  in  July  ?  A.     SIU  ?  [67] 

Q.     Seafarers'  International  L^nion? 
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A.  Yes,  I  know  what  you  mean,  but  I  understand 
it  didn't  materialize.  They  were  trying  to  affiliate 
but  didn't  make  the  grade. 

Q.     Never  did  affiliate  with  SIU? 

A.     That  is  what  I  heard,  not  that  I  know. 

Q.  Did  you  ever  tell  any  officials  of  Cannery  and 
Food  Process  Workers  Union  or  Seafarers'  Inter- 
national Union,  or  make  a  claim  that  you  had  suf- 
fered any  discrimination  by  this  employer,  did  you 
yourself  ever  make  any  charge  to  this  National 
Labor  Relations  Board  or  its  officers  as  to  any  dis- 
crimination suffered  by  you  from  the  employer? 

A.  I  don't  understand  the  wording  of  your  state- 
ment. 

Q.  Did  you  ever  complain  to  any  official  of  the 
National  Labor  Relations  Board  that  the  employer 
had  treated  you  unfairly,  that  Scientific  Nutrition 
Company  had  treated  you  unfairly? 

A.  This  discharge  was  given  me  by  the  company. 
I  handed  it  in  to  the  union. 

Q.     To  which  union?  A.     This  union. 

Q.     Seafarers'  International  Union? 

A.     Not  Seafarers.   Whatever  that  is. 

Q.     Cannery  and  Food  Process  Workers? 

A.     Yes,  it  was  handed  in  their  office.  [68] 

Q.  You  never  handed  any  such  charge  or  com- 
plaint to  any  other  union,  did  you? 

A.     No,  sir. 

Mr.  Tillman:  I  will  be  willing  to  sti])ulate  that 
we  have  a  charge  filed  by  the  Cannery  and  Food 
Process  Workers  Union  of  Modesto  Area. 
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Mr.  Tobriner :  I  am  not  interested  in  your  stipu- 
lation, Mr.  Tillman. 

Q.  (By  Mr.  Tobriner)  :  After  this  occurred, 
this  trouble  in  June  of  1945,  an  election  took  place, 
did  it  not?  A.     Which  election? 

Q.     An  election  among  the  unions  took  place? 

A.     That  was  later,  wasn't  it? 

Q.     After  June,  1945?  A.     Yes. 

Q.  Do  you  know  whether  or  not  the  Cannery 
and  Food  Process  Workers  Union  was  on  the  bal- 
lot for  that  election  ?  A.I  believe  it  was. 

Q.  Did  you  make  any  request  that  that  union 
object  to  the  election  because  of  any  of  these  prac- 
tices that  you  have  mentioned  here  this  morning? 

A.     No. 

Q.     You  did  not?  A.     No. 

Q.     The  election  was  held,  was  it  not?  [69] 

A.     The  election  was  held. 

Q.  Did  you  ever  go  back  to  the  employer  and 
ask  for  this  job  after  the  June  22nd  date? 

A.     No,  sir. 

Q.     You  never  returned? 

A.     Never  returned. 

Q.     You  are  no  longer  a  member  of  this  Cannery 
and  Food  Process  Workers  Union,  are  you? 
■  A.     That  discontinued. 

Q.     That  discontinued? 

A.     As  far  as  T  am  concerned. 

Q.     September  or  October  some  time? 

A.     Whatever  date  is  there. 

Q.  There  is  no  such  union  in  existence  now,  is 
there?  A.     I  couldn't  prove  it. 
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Trial  Examiner  Lindner:  So  far  as  you  know 
there  isn't  any  such  union? 

The  Witness:     No. 

Q.  (By  Mr.  Tobriner) :  You  haven't  been  noti- 
fied of  any  meeting? 

A.  That  is  locally.  They  may  operate  some  other 
place. 

Q.  Have  you  been  notified  of  any  meeting  of 
Cannery  and  Food  Process  Workers,  Modesto  Area  % 

A.     No,  sir. 

Q.     You  haven't  paid  dues  into  it?  [70] 

A.     Since 

Q.     Since  August,   1945?  A.     That's  right. 

Q.  You  don't  know  any  officials  who  purport  to 
act  for  it  ?  A.     No,  sir. 

Q.  I  see  this  card  is  signed  by  R.  M.  Tomson 
on  behalf  of  Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area.  Do  you  know  where  Mr. 
Tomson  is  now  or  what  he  is  doing? 

Mr.  Tillman:  I  object  to  that  as  immaterial  and 
irrelevant. 

Trial  Examiner  Lindner:     Sustained. 

Mr.  Tobriner:  I  want  to  show  this  organization 
is  out  of  existence,  unless  counsel  will  stipulate  to  it. 
Here  is  the  Secretary-Treasurer,  I  want  to  know 
what  happened  to  him. 

Trial  Examiner  Lindner:  The  w^itness  already 
testified  so  far  as  he  knows  the  Cannery  and  Food 
Process  Workers  L^nion  of  Modesto  Area  is  not  in 
existence  at  this  time. 

Q.     (By  Mr.  Tobriner) :     So  far  as  you  know  it 
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was  not  in  existence  after  August,  1945,  on  the  last 

date  you  have  shown  to  pay  any  dues? 

A.  I  won't  fix  the  date,  but  that  is  the  date 
whatever  is  stamped,  that  is  the  last  time  I  paid 
dues  into  that  particular  union. 

Q.  You  have  had  nothing  to  do  with  it  since 
then?  pi]  A.     No. 

Q.  These  markings  here  showing  pajTuents  for 
January,  February,  March,  April  and  May  of  '45 
are  dues  that  were  paid  by  you  into  22382? 

A.     Correct,  sir. 

Q.  After  that  time  is  it  correct  now  that  you 
thought  in  paying  these  subsequent  dues  you  were 
carrying  on  with  the  organization  that  had  suc- 
ceeded to  22382? 

A.     Can  anyone  answer  that  question?    I  can't. 
■  Trial  Examiner  Lindner :     Do  you  understand  the 
question  ? 

The  Witness:  I  understand  the  question,  but  I 
don't  imderstand  what  answer  you  could  give  to  it. 

Q.  (By  Mr.  Tobriuer)  :  You  knew,  did  you  not, 
that  this  was  a  different  organization  than  22382, 
this  Cannery  and  Food  Process  Workers  Union. 
Maybe  that  will  get  to  it. 

A.  My  comprehension  of  that  thing,  it  would  be 
like  that  was  trying  to  carrv  on  the  old  22382  and 
still  trying  to  make  something  out  of  it.  That  is  the 
best  answer  I  can  give  you. 

Q.  You  know  22382  had  never  been  affiliated 
witli  the  Seafarers'  International  Union.  You  knew 
that?  A.     They  never  did  make  it. 

Q.     Never  were? 
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A.     It  tried  but  it  never  made  it.  [72] 

Q.  You  didn't  know,  did  you,  that  Cannery  and 
Food  Process  Workers  Union  of  Modesto  Area  got 
out  of  the  AFL?  A.     I  didn't  know  that. 

Mr.  Tobriner:     I  have  no  further  questions. 

By  the  way,  I  am  going  to  ask  that  this  be  our 
Exhibit  1. 

Trial  Examiner  Lindner :     You  oif er  that  now  ? 

Mr.  Tobriner:     Yes. 

Trial  Examiner  Lindner:  Will  you  have  copies 
made? 

Mr.  Tobriner:  I  will  have  photostatic  copies 
made,  if  I  may  have  it,  and  return  it  to  Mr.  Tillman. 

Mr.  Tillman:  Let  the  record  show  that  I  object 
to  the  offer  as  immaterial  and  irrelevant  and  already 
covered  by  the  testimony. 

Trial  Examiner  Lindner:  Are  there  any  other 
objections?    Do  you  have  an  objection,  Mr.  Agee? 

Mr.  Agee:     No  objection. 

Trial  Examiner  Lindner:     Mr.  Horie'? 

Mr.  Horie:     No  objection. 

Trial  Examiiier  Lindner:  I  will  overrule  the  ob- 
jection and  receive  Teamsters  Exhibit  No.  1  in  evi- 
dence, with  tlie  proviso  that  Mr.  Tobriner  can  with- 
draw it  to  substitute  photostatic  copies  in  lieu  of 
the  origmal.  Will  you,  Mr.  Tobriner,  return  that 
card  to  Mr.  Tillman  so  that  he  can  return  it  to  the 
witness,  please?  [73] 

Mr.  Tobriner:     Yes. 

(The  document  heretofore  marked  Teamsters' 
Exhibit  No.  1  for  identification  was  received  in 
evidence.) 
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Mr.  Tillman:     I  have  just  one  or  two  questions. 

Redirect  Examination 
By  Mr.  Tillman : 

Q.  Mr.  Cedar,  you  mentioned  that  at  a  meeting 
in  March  when  Mr.  Tomson  came  back  from  New 
Orleans,  he  made  an  announcement  and  the  balance 
of  the  meeting  ended  up  in  a  row  betw^een  King  and 
Tomson    A^Hiat  was  the  row  about? 

A.  I  don't  know  excepting  it  must  have  been 
about  the  job  itself. 

Trial  Examiner  Lindner:  Just  a  moment,  the 
witness  answered,  Mr.  Tillman,  that  he  didn't  know. 
We  don't  want  any  of  his  thoughts. 

Q.  (By  Mr.  Tillman) :  Were  you  present  at  the 
meeting?  A.     I  was. 

Q.     You  don't  know  what  the  row  was  about? 

A.     I  was  told  it  was  about  the 

Mr.  Agee :     Just  a  minute. 

Trial  Examiner  Lindner:  Did  you  hear  any  part 
of  the  row  that  took  place  between  these  two  men 
mentioned? 

The  Witness :     No,  sir. 

Trial  Examiner  Lindner:     You  did  not? 

The  Witness:     No.  [74] 

Trial  Examiner  Lindner:  Do  you  know  of  your 
own  knowledge  what  the  row  was  about  ? 

The  Witness:     No. 

Trial  Examiner  Lindner:     Proceed. 

Q.  (By  Mr.  Tillman)  :  Referring  to  this  little 
booklet  which  has  gone  into  evidence  as  Teamsters' 
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Exhibit  No.  1  and  shows  stamped  on  there  ''Paid" 
for  January,  February,  March,  April,  May  1945,  as 
I  understand  your  testimony  you  were  given  credit 
by  the  Cannery  and  Food  Process  Workers  Union 
of  Modesto  for  those  months  which  you  had  paid 
dues  into  Local  22382?  A.     Correct. 

Q.  Did  Jennie  Quistini,  did  she  ever  succeed 
Mr.  Tomson  as  Secretary  of  the  Cannery  and  Food 
Process  Workers  Union'?  A.     She  did. 

Q.  Was  she  the  last  Secretary  they  had  as  far 
as  you  know?  A.     She  was. 

Mr.  Tillman:     No  other  questions. 

Trial  Examiner  Lindner:     Mr.  Agee? 

Mr.  Agee:     I  have  nothing  further. 

Trial  Examiner  Lindner:     Mr.  Tobriner? 

Mr.  Tobriner :     No  further  questions. 

Trial  Examiner  Lindner :  Do  you  have  any  ques- 
tions, Mr.  Horie? 

Mr.  Horie:     No  questions.  [75] 

Q.  (By  Trial  Examiner  Lindner)  :  Mr.  Cedar, 
Avere  all  four  meetings  that  you  testified  about  which 
were  held  on  the  property  of  the  plant,  were  they 
during  the  regular  working  hours  of  the  day? 

A.     Yes,  sir. 

Q.     AVere  they  d\iring  your  lunch  period? 

A.     No. 

0.     Were  you  paid  for  attending  those  meetings? 
Yes,  sir. 

You  didn't  lose  any  salary   for  having  at- 
tended those  meetings?  A.     No,  sir. 

Q.     I  would  like  to  clear  up  the  record  on  what 
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you  testified  to  about  a  mass  transfer  from  Local 
22382  to  the  Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area.  Was  there  a  meeting  held 
of  the  employees  of  the  Capolino  Packing  Corpora- 
tion at  which  time  they  signified  that  they  were 
going  to  transfer  from  22382  to  the  Cannery  and 
Food  Process  Workers  Union  of  Modesto? 

A.     Not  to  my  knowledge. 

Q.  In  other  words,  so  far  as  you  know  you  were 
a  member  of  Local  22382  at  the  time  you  became 
employed  by  the  company?  A.     Yes. 

Q.  Until  June,  1945,  when  you  received  the  card 
in  evidence  [76]  as  Teamsters'  Exhibit  1,  at  which 
time  you  ])ecame  aware  that  there  was  a  mass  trans- 
fer from  22382  to  the  Cannery  and  Food  Process 
Workers  of  Modesto,  is  that  correct? 

A.  I  don't  know  if  I  was  ever  notified  directly, 
but  I  came  up  to  the  office  and  they  took  ray  booli 
and  they  said  "We  will  have  to  give  you  a  new 
book." 

Q.  The  office  that  you  went  up  to,  was  that  an 
office  of  Local  22382? 

A.  No,  that  was  an  office  of  the  Cannery  Work- 
ers Union  which  that  book  represents. 

Q.  I  know  that,  but  when  you  went  up  to  the 
office  in  or  about  June,  19-1:5,  did  you  go  up  to  the 
office  of  Local  22382?  A.     No. 

Q.  Did  you  go  up  to  the  office  of  the  Cannery 
and  Food  Process  Workers  Union  of  Modesto  ? 

A.    Yes. 
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Q.  How  did  you  know  to  go  up  there?  Were 
you  a  member  of  that  union? 

A.  During  that  time  I  had  handed  in  my  com- 
plaint about  being  discharged  and  I  contacted  our 
steward  in  Turlock  and  he  said  our  new  ofRce  was 
now  the  same  address  as  that  address  that  was  on 
there. 

Q.  Mr.  Witness,  I  think  that  you  are  probably 
a  little  confused  about  the  dates.  You  were  dis- 
charged on  June  22,  1945?  A.     Yes. 

Q.  According  to  the  dues  book  and  according  to 
your  testimony  you  started  paying  dues  to  the  Can- 
nery and  Food  Process  Workers  Union  of  Modesto 
about  June  2,  1945?  A.     Yes. 

Q.  So  that  you  could  not  very  well  have  given 
them  a  complaint  about  your  discharge  at  the  time 
you  paid  the  dues? 

Mr.  Tillman:  Mr.  Examiner,  if  I  might  inter- 
rupt, I  think  it  is  7/2/45  which  would  be  July. 

Trial  Examiner  Lindner:  If  I  am  mistaken  I 
would  like  to  correct  it. 

That  is  correct,  Teamsters'  Exhibit  No,  1,  Miss 
Reporter,  indicates  that  in  writing,  dues  were  paid 
7/2/45. 

Q.  (By  Trial  Examiner  Lindner) :  Was  it  at 
that  time,  Mr.  Cedar,  that  you  gave  this  Cannery 
and  Food  Process  AVorkers  Union  of  Modesto  Ai'ea 
your  complaint  about  having  been  discharged? 

A.  No,  my  complaint  was  hauded  about  a  few 
days  after,  and  at  that  time  to  my  knowledge  it  was 
still  22382  with  your  office.  I  handed  it  in  to  our 
President. 
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Q.  How  many  men  were  employed  in  the  boiler 
room  with  you,  Mr.  Cedar? 

A.  At  that  time  there  was  one  regular  man  and 
then  we  had  two  other  men  helping  out,  so  we  were 
four,  altogether.  But  at  that  time  I  was  discharged, 
there  were  only  two  of  us  [78]  in  there. 

Q.     Only  two  at  the  time  you  were  discharged? 

A.     Yes. 

Q.  Did  you  see  or  did  you  hear  either  Mr.  King, 
Mr.  Brown  or  Mr.  Torreano  solicit  the  other  em- 
ployee of  the  boiler  room  to  join  the  Teamsters? 

A.  No,  I  didn't  see  it  personally  because  when 
the  meeting  was  over  I  rushed  out  of  the  warehouse. 

Q.  Did  they  come  dowm  to  the  boiler  room  and 
ask  you  to  join  the  Teamsters? 

A.  No,  Mr.  Torreano  contacted  me  in  what  we 
call  the  "Black  Shop." 

Q.     Blacksmith  shop? 

A.  Yes,  what  we  called  the  "Black  Shop"  or 
machine  shop,  and  Mr.  King  contacted  me  in  the 
warehouse. 

Q.  Did  you  see  them  at  any  time  contact  any 
of  the  other  employees  ? 

A.  Yes,  at  the  first  meeting  that  the  Teamsters 
had  they  interviewed,  I  guess  everybody.  But  like 
I  said  before,  I  didn't  linger  very  long  in  the  ware- 
house.  I  walked  out. 

Q.     Did  you  hear  what  they  said? 

A.     No,  sir. 

Trial  Examiner  Lindner:  I  have  no  further 
questions. 
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Recross-Examination 
By  Mr.  Tobriner: 

Q.  Mr.  Cedar,  where  did  you  pay  these  [79]  dues 
for,  let  us  say,  March  of  1945?  How  did  you  pay 
them  I  A.     Shop  steward. 

Q.     Aud  April?  A.     Shop  steward. 

Q.     May?  A.     Shop  steward. 

Q.     June  ? 

A.  Paid  that  in  the  office  of  that  particular 
union  there. 

Q.     In  June  was  that  during  the  month  of  June? 

A.     That  the  dues  were  paid? 

Q.     Yes. 

A.  I  am  not  sure  of  the  date  or  the  month,  but 
it  must  have  been  the  latter  part  of  June. 

Q.  You  went  there  in  the  latter  part  of  June 
before  you  were  discharged?  A.     After. 

Q.     After  you  were  discharged?  A.     Yes. 

Q.  You  went  to  which  union?  There  were  two 
miions,  were  there  not,  22382  and  this  Cannery  and 
Food  Process  Workers  Union.  You  knew  that, 
didn't  you?  A.     Yes. 

Q.     Which  one  did  you  go  to? 

A.  Cannery  and  Food  Process  Workers  Union 
and  paid  those  first  dues  which  you  see  marked  in 
that  book.  [80] 

Q.     You  paid  there? 

A.  Yes,  and  he  took  my  old  l)ook,  and  like  I 
said,  stamped  the  dues  I  ])aid  for  the  previous 
months,  stamped  it  in  and  tlien  wrote  in. 
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Q.  Previous  to  that  time  hadn't  there  been  meet- 
ings of  this  Cannery  and  Food  Process  Workers 
Union?  A.     Yes,  but  I  hadn't  attended. 

Q.     You  had  not? 

A.  No,  because  we  were  supposed  to  have  our 
meetings  in  Merced  and  I  think  they  had  two  meet- 
ings as  far  as  I  recollect  and  I  attended  one  of  them. 

Q.     You  did  attend  one  meeting?  A.     Yes. 

Q.  Of  the  Cannery  and  Food  Process  Workers 
Union  ?  A.     Yes,  but  that  was  before  June. 

Q.     Before  June? 

A.  Oh,  yes,  I  think  it  was  probably  the  month 
of  April  or  so. 

Q.  Did  you  have  any  card  or  anything  to  show 
that  you  were  a  member  of  the  union  besides  this? 

A.     No,  sir. 

Q.  Did  you  have  any  other  document  or  other 
kind  of  evidence  as  to  which  union  you  belonged  to? 

A.     No,  sir. 

Q.  Did  you  tell  Mr.  Tomson  or  Miss  Quistini 
that  you  considered  yourself  a  member  of  Cannery 
and  Food  Process  Workers  [81]  Union  or  of  their 
union  prior  to  June?  A.     No. 

Q.     You  did  not? 

A.  There  is  no  answer  to  that.  They  never  asked 
me  about  it. 

Q.  These  discussions  that  you  had  at  the  plant 
to  say  whether  you  were  a  member  of  Cannery  and 
Food  Process  Workers  Union  or  22382 

A.  The  discussion  went  no  farther  than  that  I 
refused  or  they  refused  to  sign  with  the  Teamsters. 
That  is  as  far  as  the  discussion  w^ent. 
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Q.  You  didn't  attend  the  meetings  of  22382  then, 
did  you?  A.     When? 

Q.  During  this  time,  May,  June,  July,  or  even 
before  that,  March,  April,  May,  June  ? 

A.     I  was  at  one  or  two  meetings. 

Q.     Not  all  of  the  meetings?  A.     No,  sir. 

Q.  So  you  don't  know  what  w^ent  on  at  the  meet- 
ings, of  course,  that  you  were  not  at?  A.     No. 

Mr.  Tohriner:     Thank  you. 

Mr.  Tillman:  The  record  is  still  not  clear  as  to 
whether  or  not  this  Cannery  and  Food  Process 
Workers  Union  was  in  existence  prior  to  the  wit- 
ness' discharge.  I  would  like  a  [82]  statement  from 
the  parties  that  we  have  a  charge  in  the  record,  and 
if  the  parties  won't  stipulate  this  charge  was  filed 
by  this  particular  union  May  19,  1945,  I  will  oifer 
the  charge  in  evidence. 

Mr.  Tobriner:  Our  position  is  that  3'ou  served 
us  with  certain  papers,  and  so  that  the  record  will 
be  perfectly  clear,  the  only  charge  I  have  ever  seen 
is  the  third  amended  charge.  If  there  are  prior 
charges  signed  by  other  parties  with  different  mate- 
rial in  them,  I  would  now  object  to  any  such  change 
in  this  case. 

Mr.  Tillman:  Perhaps  you  misunderstand  my 
position.  The  complaint  in  this  proceeding  is  based 
upon  the  third  amended  charge  filed  by  the  FTA- 
CIO  that  you  have  a  copy  of.  I  don't  oifer  this  in 
any  way  changing  the  pleadings,  luit  merely  to  show 
that  the  Cannery  and  Food  Process  Workers  Union 
of  Modesto  Area  was  in  existence  in  Mav  of  1945 
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to  the  extent  that  they  were  able  to  file  charges  with 

the  Board. 

Mr.  Tobriner :  I  have  absolutely  no  way  of  know- 
ing if  that  is  the  fact;  and  secondly,  if  it  is  the  fact, 
I  don't  see  its  materiality.  We  are  here  in  answer  to 
a  third  amended  charge  filed  by  the  FTA-CIO  by 
its  attorney  which  narrates  certain  information.  It 
is  obvious,  our  position  is,  from  what  has  been  dis- 
closed by  this  witness  on  the  ground  alone  of  what 
has  been  adduced,  that  this  charge  [83]  would  not 
stand  up.  This  witness  is  not  a  member  of  FTA- 
CIO.  The  only  organization  of  which  he  is  a  mem- 
ber he  has  already  testified. 

Trial  Examiner  Lindner:  Just  a  minute,  there 
has  been  no  testimony  whatsoever,  so  far  as  I  can 
recall,  that  this  witness  either  testified  that  he  was 
or  was  not  a  member  of  the  FTA-CIO. 

Mr.  Tobriner:  Well,  I  will  ask  him  just  to  make 
sure.  I  understood  he  said  FTA-CIO  isn't  active 
at  this  time. 

Q.  (By  Mr.  Tobriner) :  You  have  never  been 
a  member  of  the  FTA-CIO '^ 

A.     I  have,  from  the  time 

Mr.  Tobriner:     I  will  rephrase  the  question. 

Mr.  Tillman:  I  submit  he  was  answering  the 
question. 

Q.  (By  Mr.  Tobriner)  :  Were  you  a  member  of 
the  Food,  Tobacco  and  Agricultural  and  Allied 
Workers  Union  of  America,  CIO  in  the  month  of 
January,  1945? 

A.     January,  1945? 
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Q.  January,  1945.  A.     I  was  not. 

Q.  February,  1945?  A.     I  was  not. 

Q.  March,  1945?  A.     I  was  not. 

Q.  April,  1945  ?  A.     I  was  not. 

Q.  May,  1945?  A.     I  was  not. 

Q.  June,  1945? 

A.  June,  I  became  a  member  of  that 


Q.     Cannery  and  Food  Process  Workers? 

A.     That's  right. 

Q.  July,  1945,  of  the  Food,  Tobacco  and  Agri- 
cultural Workers?  A.     No. 

Q.     August,  1945?  A.     Which  is  the  last? 

Q.     That  is  the  last. 

A.     In  September  I  became  a  member  of  FTA. 

Q.  In  September,  FTA.  It  was  not  at  any  time 
when  these  alleged  actions  of  management  in  dis- 
charging you  in  June,  July  or  August  occurred — 
I  mean  June — strike  that. 

You  were  not  a  member  of  FTA-CIO  in  the 
month  of  June,  1945  when  you,  claim  you  were 
discharged?  A.     No,  sir. 

Mr.  Tillman:  I  am  still  under  the  impression 
that  you  misunderstood  my  statement  of  this  other 
charge.  If  there  is  some  question  in  your  mind,  as 
there  seems  to  be  from  the  questions  you  have  been 
directing  to  the  witness,  I  merely  want  to  establish 
that  the  Cannery  and  Food  Process  Workers  Union 
was  in  existence  before  the  date  which  Mr.  [85] 
Cedar  first  paid  dues  in  that  little  booklet.  Exhibit 
No.  1.  If  you  are  going  to  argue  from  that  booklet 
that   the   organization   didn't   come   into   existence 
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until  after  his  discharge,  then  I  will  ask  for  your 

statement  as  to  this  charge  I  am  going  to  offer. 

Trial  Examiner  Lindner:  Is  that  your  position, 
Mr.  Tobriner? 

Mr.  Tobriner:     I  didn't  follow  Mr.  Tillman. 

Trial  Examiner  Lindner:  Is  it  your  position 
the  Cannery  and  Food  Process  Workers  LTnion  of 
Modesto  Area  was  not  in  l^eing  until  after  the  dis- 
charge of  this  witness,  or  was  it  an  organization  so 
far  as  you  know,  a  labor  organization  prior  to  that 
time  ? 

Mr.  Tobriner:  Frankly,  I  am  not  sure  what 
Cannery  and  Food  Process  Workers  Union  was  in 
June,  1945.  I  don't  know  their  status.  I  know  there 
was  a  group  of  people  who  talked  about  the  Cannery 
and  Food  Process  Workers  Union.  AYhether  it  was 
this  organization  affiliated  with  SIU,  I  don't  know. 

Trial  Examiner  Lindner:  Are  you  taking  the 
negative  position  that  it  was  not  an  organization  at 
that  time,  a  labor  organization? 

Mr.  Tobriner:  I  am  taking  this  position  surely: 
First  that  it  is  not  an  organization  now. 

Trial  Examiner  Lindner:  You  mean  as  of  the 
date  of  this  hearing  ?  [86] 

Mr.  Tobriner:  Yes.  As  to  the  charge  Mr.  Till- 
man is  talking  about,  I  have  never  even  seen  it.  I 
have  no  idea  when  it  was  filed. 

Mr.  Tillman:  I  offered  to  show  it  to  you,  and 
if  you  will  stipulate  on  the  date  it  was  signed  by 
Mr.  Tomson  who  prepared  it,  it  has  his  signa- 
ture  
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Trial  Examiner  Lindner:  We  will  take  a  short 
recess  at  this  time. 

(Whereupon  a  short  recess  was  taken.) 

Trial  Examiner  Lindner:  The  hearing  is  in  ses- 
sion. 

Mr.  Agee:  I  am  willing  to  stipulate  that  on  or 
about  May  19,  1945,  there  was  filed  with  the  Board 
a  charge  by  an  organization,  or  entity  styling  them- 
selves as  "Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area"  and  purporting  to  be 
signed  by  R.  M.  Tomson,  Secretary-Treasurer,  and 
with  the  further  stipulation  that  this  charge  just 
referred  to  has  nothing  to  do  with  the  charge  now 
being  heard  before  the  Board. 

Mr.  Tobriner:  I  will  stipulate  to  that  with  the 
further  stipulation  that  this  charge  was  dropped. 
That  is  correct,  is  it  not? 

Mr.  Tillman:  Yes,  it  is  not  the  basis  of  this  pro- 
ceeding. 

Trial  Examiner  Lindner:  It  is  not  the  basis  of 
this  proceeding,  Mr.  Tobriner? 

Mr.  Tobriner:  No  complaint  was  issued  on  this 
charge  ? 

Mr.  Tillman:     No  complaint. 

Trial  Examiner  Lindner:  In  other  words,  the 
stipulation  we  now  have  on  the  record  goes  to  the 
issue  of  whether  or  not  the  Cannery  and  Food  Proc- 
ess Workers  Uiuon  of  Modesto  Area  was  an  organ- 
ization in  May,  1945,  is  that  correct,  gentlemen? 

Mr.  Agee:     That  is  my  understanding. 
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Trial  Examiner  Lindner:     Is  that  so  stipulated? 

Mr.  Tillman:     Yes. 

Trial  Examiner  Lindner:     Are  there  any  further 
questions  of  this  witness? 

Mr.  Agee:     No. 

Trial  Examiner  Lindner:     You  are  excused,  Mr. 
Witness.    Thank  you. 

(Witness  excused.) 

Trial   Examiner   Lindner:     We    will    recess    for 
lunch  at  this  time  until  2  o'clock. 

(Thereupon,  at  12:35  o'clock  p.m.,  a  recess 
was  taken  until  2  o'clock  p.m.) 

After  Recess 

(Whereupon  the  hearing  was  resumed,  pur- 
suant to  the  recess,  at  2  o'clock  p.m.) 

Trial  Examiner  Lindner:     The  hearing  is  in  ses- 
sion. Proceed,  Mr.  Tillman. 

Mr.  Tillman:     I  will  read  into  the  record  a  pro- 
posed stipulation: 

"In  the  matter  of  Bercut-Richards  Packing 
Company  et  al.  Cases  Nos.  20-R-1414  et  al,  the 
Board  directed  elections  among  certain  can- 
neries including  the  Atwater,  California  plant 
of  the  Respondent. 

"On  October  16,  1945  the  election  directed 
at  the  Atwater  plant  was  conducted.  Three 
unions  appeared  as  choices  on  the  l)allot  in  that 
election;  namely,   Caimery  and   Food   Process 
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Workers  Union  of  Modesto  Area,  affiliated  with 
Cannery  and  Food  Process  Workers  Conncil 
of  the  Pacific  Coast;  California  State  Council 
of  Cannery  Unions,  American  Federation  of 
Labor ;  and  Food,  Tobacco,  Agricultural  and  Al- 
lied Workers  Union  of  America,  CIO." 

Is  that  agreeable? 

Mr.  Agee:     I  will  so  stipulate. 

Mr.  Tobriner:     So  stipulated. 

Mr.  Agee:  May  I  add  at  this  time  so  we  don't 
have  to  go  ])ack  and  proffer  it,  we  would  like  to  read 
into  the  record  that  in  the  election  held  which  has 
just  been  referred  to,  that  the  California  State 
Council  of  Cannery  Unions,  AFL,  received  35  votes ; 
the  FTA-CIO,  22  votes,  and  the  Cannery  and  Food 
Process  Workers  of  Modesto  Area,  none;  and  that 
there  were  no  challenged  ballots,  no  void  ballots, 
and  fvirther,  in  reference,  you  will  refer  to  the  Sup- 
plemental Decision  of  the  Board? 

Mr.  Tillman:  I  refer  only  to  the  original  deci- 
sion. 

Mr.  Agee:  I  had  better  liold  back  this  other. 
Unless  you  object,  I  would  like  to  read  a  ])art  of 
the  Supplemental  Decision  of  the  Board  in  that 
same  case  dated  February  15,  1946. 

Trial  Examiner  Lindner:  I  will  take  judicinl 
notice  of  the  Board's  decision  in  that  case. 

Mr.  Agee:     Very  well.   I  didn't  know  tliat. 

Mr.  TOlman:  I  was  wondering  during  th(»  lunch 
hour  whether  we  should  indicate  the  case  immber 
of  this  charijre  which  was  tiled  to  which  we  have  a 
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stipulation  wliieli  is  not  the  basis  for  this  proceed- 
ing. It  has  a  different  case  number. 

Mr.  Agee:     I  don't  see  any  purpose  in  that. 

Mr.  Tillman:     All  right. 

I  have  nothing  further  at  this  time.  The  Board 
will  rest. 

Mr.  Agee:  AVill  you  take  the  stand,  Mr.  Mc- 
Isaac  ? 


EDWARD  EUGENE  McISAAC 

a  witness  called  by  and  on  behalf  of  the  Respondent, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

Direct  Examination 

By  Mr.  Agee: 

Q.     Will  you  state  your  full  name  please? 

A.     Edward  Eugen  Mclsaac.  [90] 

Q.     By  whom  are  you  employed'? 

A.  I  am  employed  by  the  Scientific  Nutrition 
Corporation  at  Atwater,  California. 

Q.  Under  what  name  is  that  company  doing 
business  at  Atwater? 

A.     Capolino  Packing  Corporation. 

Q.     What  is  your  position  with  the  company? 

A.     I  am  Plant  Superintendent. 

Q.  Mr.  Mclsaac,  prior  to  May  18,  1945,  with 
what  union  did  the  company  deal  in  regard  to  the 
labor  relations  between  itself  and  its  employees? 

A.  Cannery  Workers  Union  22382  affiliated  with 
the  American  Federation  of  Labor. 
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Q.  Prior  to  May  18,  1945,  was  it  a  condition  of 
employment  that  every  employee  be  a  member  of 
that  union  and  maintain  good  standing  in  that 
union '? 

Mr.  Tillman:  I  object  to  that  question  on  the 
ground  that  the  contract  would  be  the  best  evi- 
dence. 

Mr.  Agee:     He  knows  what  it  was. 

Trial  Examiner  Lindner:  Do  you  have  a  con- 
tract "? 

Mr.  Agee:  There  was  no  contract  in  writing, 
was  there? 

The  Witness:  We  only  had  the  Master  Con- 
tract. 

Q.  (By  Mr.  Agee) :  You  mean  the  so-called 
"Green  Book  Contract"  which  is  the  collective  bar- 
gaining agreement  of  the  California  Processors  and 
Growers,  Inc.,  is  that  right?  [91] 

A.     That's   right. 

Q.  Is  the  company  by  whom  you  are  employed 
a  member  of  that  organization? 

A.     We  are  not. 

Q.     Will  you  answer  the  question? 

Trial  Examiner  Lindner:  I  will  overrule  the 
objection.  You  may  answer. 

A.  The  employees  coming  under  that  contract 
were  required  to  maintain  good  standing  in  the 
Cannery  Workers   Union. 

Q.  (By  Mr.  Agee):  Prior  to  May  18,  1945, 
were  all  of  the  employees  of  the  company  members 
in  good  standing  so  far  as  you  know  with  22382? 


Scientific  Nutrition  Corporation  175 

(Testimony  of  Edward  Eugene  Mclsaac.) 

A.  Those  members  that  come  under  the  con- 
tract, they  were.  I  might  explain  there  are  certain 
members,  supervisors  and  so  foiih  that  were  not 
required  to  belong  to  the  union.  All  others  were 
required  to  belong  to  the  union. 

Q.     Let  me  amend  my  question. 

Prior  to  May  18,  1945,  were  all  of  the  employees 
of  the  company  who  were  eligible  to  membership 
in  the  union  members  in  good  standing  of  22382? 

A.     To  the  best  of  my  knowledge  they  were. 

Mr.  Agee :  Counsel,  we  are  having  brought  here 
and  it  will  be  here  in  a  few  minutes,  and  if  we 
don't  produce  it  you  can  move  to  strike  it  out,  what 
pertains  to  a  letter  from  the  Teamsters  directed  to 
the  company  advising  them  in  [92]  substance  that 
they  had  been  designated  as  the  body  to  have  juris- 
diction. Mr.  White  is  waiting  for  it  to  be  brought  in. 

Mr.  Tillman:     I  have  a  copy  of  that  letter. 

Mr.  Agee:     Could  we  see  a  co})y  of  that? 
(The  document  w^as  handed  to  counsel.) 

Q.  (By  Mr.  Agee)  :  Would  you  take  a  look  at 
this  letter  and  read  it  over  carefully  and  tell  me 
then  whether  in  your  opinion  that  is  a  copy  of  the 
letter  which  the  company  received  on  or  about 
May  8,  1945? 

Trial  Examiner  Lindner:  Are  you  going  to  get 
the  original  of  the  letter? 

Mr.  Agee:  Yes,  that  is  coming  now.  He  didn't 
bring  it  in  this  morning. 
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Trial  Examiner  Lindner:     Is  it  your  intention 
to  introduce  it  in  evidence'? 
Mr.  Agee:     Yes. 

Trial  Examiner  Lindner:  Will  you  mark  this 
as  an  exhibit  for  identification? 

Mr.  Agee:  I  ask  that  it  be  marked  for  identifi- 
cation as  Respondent's  1. 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  1  for 
identification.) 

Q.  (By  Mr.  Agee)  :  Does  that  appear  to  you 
to  be  a  correct  copy  of  the  original  letter  received 
by  your  company? 

A.     (Examining  document)  :     It  does.  [93] 

Mr.  Agee:  Counsel,  may  we  agree  in  substance 
that  that  letter  purports  to  advise  the  company  of 
the  action  of  the  Executive  Council  of  the  American 
Federation  of  Labor?  [91] 

Trial  Examiner  Lindner:  The  letter  will  speak 
for  itself. 

Mr.  Agee:  I  think  that  is  more  or  less  pre- 
liminary. 

Q.  (By  Mr.  Agee)  :  Was  that  letter  the  first 
written  notice  of  any  kind  that  the  company  had 
received  so  far  as  you  know,  concerning  the  claim 
of  the  Teamsters  that  they  now  had  jurisdiction 
over  the  workers  employed  in  your  plant  ? 

A.     To  my  knowledge,  it  was. 

Q.  Up  until  that  time,  that  is,  up  until  the 
receipt  of  that  letter  had  there  ever  been  any  claim 
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communicated  to  the  company  by  any  union  ottier 
than  22382  that  it  represented  the  workers  as  the 
bargaining  agent"?  A.     No,  there  hadn't. 

Q.  You  were  here  this  morning  when  Mr.  Cedar 
testified,  were  you  nof?  A.     I  was. 

Q.     You  heard  his  testimony? 

A.     I  did. 

Q.  Referring  to  a  meeting  of  the  employees  at 
which  Mr.  Capolino  spoke  to  them  which  Mr.  Cedar 
identified  as  taking  place  the  latter  part  of  April 
or  the  first  of  May,  1945,  can  you  specify  the  date 
of  that  meeting  more  exactly  than  that? 

A.  That  took  place  on  a  Monday  morning.  I 
believe  it  was  the  second  Monday  in  May.  [95] 

Q.  Was  that  before  or  after  the  receipt  of  a 
letter  which  was  marked  for  identification  as  Re- 
spondent's 1? 

A.  It  was  after  receipt  of  this  letter.  I  believe 
it  was  the  following  Monday  after  receipt  of  this 
letter. 

Q.     Were  you  present  at  that  session? 

A.     I  was. 

Q.  Was  there  anybody  there  representing  mana- 
gement other  than  yourself  and  Mr.  Capolino? 

A.  There  was  I3resent  there  my  assistant,  Mr. 
Stewart,  Warehouseman  Mr.  Spafford,  and  Mr. 
White. 

Q.  Where  in  the  plant  did  that  meeting  take 
place  ? 

A.  It  took  place  in  our  warehouse,  near  the 
warehouse  office. 
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Q.  At  the  time  that  that  meeting  took  place 
was  the  plant  engaged  in  processing  any  food'? 

A.     We  were  not. 

Q.  Then  at  that  time  were  there  any  employees 
on  the  premises  of  the  plant  other  than  regular 
employees  ? 

A.     Only  regular  employees. 

Q.  Did  all  of  the  regular  employees  attend  this 
meeting?  A.     They  did. 

Q.  How  many  employees  were  employed  hy  the 
plant  at  that  time*? 

A.     I  believe  there  were  twenty-six, 

Q.  Among  those  twenty-six  employees  was  Mr. 
Cedar'?  A.     He  was  one  of  them.   [96] 

Q.  Do  you  recall  whether  he  was  there  on  that 
occasion  or  nof? 

A.     He  was  present  at  that  meeting. 

Q.  Will  you  state  the  substance  of  what  was 
said,  reciting  by  whom  it  was  said  and  any  replies 
made  by  anyone  else? 

A.  The  talking  was  done  entirely  by  Mr.  Capo- 
lino  who  was  Manager  of  the  plant.  He  gave  the 
substance  of  this  letter  that  is  referred  to  as  Re- 
spondent's Exhibit  1  and  asked  the  employees  to 
get  together  and  decide  what  union  they  would  like 
to  affiliate  with,  that  he  was  afraid  this  was  going 
to  lead  to  a  lot  of  trouble  and  ])ossibly  shut  the 
plant  down;  tliat  all  he  was  primarily  interested 
in  was  to  keep  the  plant  running,  that  he  did  not 
care  who  they  affiliated  with  or  joined ;  if  they 
joined  up  with  the  devil  it  would  be  all  right  with 
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him.     All  be  wanted  was  peace  amongst  his  em- 
ployees and  to  operate  the  ])lant. 

Q.  Did  he  at  the  time  he  made  the  statements 
have  the  original  letter  of  May  8,  1945  in  his  hand 
or  any  other  piece  of  paper? 

A.  He  had  this  letter  in  his  hand.  He  didn't 
read  it  word  for  word,  he  merely  referred  to  it. 

Q.  Did  any  of  the  employees  make  any  reply  or 
any  statements  in  reply? 

A.  There  was  discussion  by  several  employees. 
I  jnst  don't  recall,  bnt  the  general  attitude  was 
they  wanted  a  little  time  [97]  to  think  it  over.  That 
was,  it  wasn't  the  purpose  of  that  meeting  to  tell 
them  what  they  were  going  to  join.  The  purpose 
was  to  tell  them  about  the  trouble  for  them  to  look 
into  it  and  decide  what  they  wanted  to  join. 

Q.  Had  the  relations  between  the  company  and 
the  union  22382  up  to  that  time  been  entirely 
harmonious  ? 

A.  As  near  as  possible  for  management  and 
unions  to  get  together,  yes.  We  had  our  little 
differences  which  I  think  you  will  always  tind 
between  management  and  unions. 

Q.  Were  there  any  subsequent  gatherings  or 
meetings  of  the  employees  there  at  the  plant  when 
you  were  either  present  or  in  a  position  where  you 
could  hear  what  was  going  on? 

A.     You   said   "subsequent"? 

Q.     Yes. 

A.  On  this  same  Monday  we  had  just  called  our 
employees  together  and  talked  to  them  when  re- 
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presentatives   of   the   Teamsters   Union,   Mr.   Tor- 
reano,  Mr.  King,  Mr.  Bro\Yn  and  two  others  whose 
names  I  don't  recall,  I  never  saw  them  after  that, 
called  at  the  plant  in  regards  to  this  letter. 

Q.  Do  you  know  whether  they  were  requested 
to  come  there  by  anyone? 

A.     They  were  not  requested. 

Mr.  Agee:  Has  anyone  got  a  1945  calendar  so 
we  can  fix  the  date  of  this  Monday? 

Trial  Examiner  Lindner:  Do  you  have  a  calen- 
dar?    [98] 

The  Witness:  I  have  '46.  The  second  Monday 
would  fall  on  the  13th,  so  in  '45  it  would  have  to 
fall  on  the  12th,  wouldn't  it? 

Q.  (By  Mr.  Agee)  :  What  am  I  getting  at  is 
this:  How  long  after  the  company  received  that 
letter  of  May  8th,  1945,  did  Mr.  Capolino  communi- 
cate its  contents  to  the  workers? 

A.  This  letter  v:as  received  in  the  mail  on 
Saturday  prior  to  this  Monday.  The  plant  was  riot 
operating,  tlie  men  were  not  in  the  plant  at  that 
time,  so  we  had  no  opportunity  to  commmiicate 
the  contents  of  this  letter  until  Monday. 

Q.  So  far  as  3^ou  know  did  anyone  in  the  com- 
pany have  any  prior  wariiing  or  notice  that  these 
four  men  from  the  Teamsters  were  going  to  sliow 
up  there  at  the  plant  that  Monday? 

A.     None  whatsoever. 

Q.  You  say  however,  that  they  did  actually 
show  up  about  two  hours  after  Mr.  Ca})olino  had 
this  discussion? 
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A.     I  would  say  approximately  two  hours  after. 
Trial  Examiner  Lindner :     What  time  would  that 
be? 

The  Witness:  We  had  the  men  together  about 
8 :30  in  the  morning.  They  went  to  work  at  8  and 
we  got  them  together.  I  would  say  around  10  or 
10:30  in  the  morning. 

Q.  (By  Mr.  Agee)  :  Just  tell  us  from  your 
own  knowledge  what  happened  when  these  Team- 
sters arrived. 

A.  Well,  they  presented  themselves  to  the  main 
office  and  were  escorted  into  Mr.  Capolino's  office. 
He  sent  word  out  [99]  in  the  plant  for  me  to  come 
up  there.  At  that  time  they  wanted  to  know  what 
we  intended  to  do  about  this.  We  informed  them 
that  until  our  workers  in  the  plant  so  designated 
that  they  wanted  the  Teamsters  to  represent  them, 
that  we  weren't  going  to  do  anything,  that  it  was 
entirely  up  to  our  workers  whom  they  wanted  to 
choose. 

They  then  asked  if  it  would  be  all  right  if  they 
could  talk  to  our  employees,  and  we  told  them  it 
would  be  all  right  with  us. 

Q.  Did  they  then  leave  the  office'? 
A.  No,  I  went  out  to  the  plant  and  passed  ^.he 
word  amongst  the  workers  for  them  to  meet  l)ack 
in  the  warehouse,  at  which  time  I  informed  them 
that  there  were  representatives  of  the  Teamsters 
Union  who  would  like  to  talk  to  them,  but  it  vras 
entirely  up  to  them  whether  they  wanted  to  listen 
to  it.     Whatever  they  wanted  to  do  was  entirely 
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up  to  them.    They  could  feel  free  to  stay  and  listen 
to  it  or  go  on  back  to  their  work.     It  wasn't  neces- 
sary  for  them   to   take   any   action,   do   anything, 
merely  listen. 

Q.  Did  you  see  or  observe  the  employees  gather 
in  a  group  ?  A.     I  did. 

Q.     Where  in  the  plant  did  they  gather  ? 

A.  In  the  warehouse  at  the  same  place  we  had 
the  other  meeting. 

Q.     Were  the  Teamsters  present?     [100] 

A.  The  five  members  of  the  Teamsters  Union 
were  present. 

Q.     Were  you  there? 

A.     I  stood  in  the  background. 

Q.  Did  you  participate  in  any  way  in  the  dis- 
cussion ? 

A.  Only  at  one  occasion  when  I  was  asked.  T 
was  asked  by  the  workers,  the  question  came  up 
whether  we  had  a  contract  with  Local  22382,  and  I 
told  them  that  I  wasn't  in  any  position  to  answer 
that,  that  I  had  never  seen  a  signed  contract. 

Q.  Were  you  in  a  ])ositio])  wliere  you  could  hear 
everything   that   went   on   during   this    discussion? 

A.  Well,  after  a  few  remarks  by  Mr.  King  and 
Mr.  Torreano  had  given  the  general  principles  of 
this,  the  meeting  more  or  less  broke  up  into  little 
groups,  various  workers  talking  to  various  members 
of  the  Teamsters  Union,  and  with  that  I  left.  I 
didn't  stay  to  overhear  any  of  that. 

Q.     l^efore  you   left   and   while  you   were  there 
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in  a  position  where  you  could  hear,  can  you  state 
the  substance  of  what  was  said  by  King  and  Tor- 
reano  and  these  other  representatives  of  Teamsters, 
and  what  was  said  by  the  workers'? 

A.  Mr.  King  introduced  himself.  The  reason 
for  that  is  he  was  known  because  he  had  been  a 
business  agent  for  the  Cannery  Workers  Union 
22382,  and  he  told  the  workers  that  he  w^as  now 
working  for  the  Teamsters  Union  and  gave  his 
reasons  for  going  over  to  that,  and  stated  why  he 
thought  the  workers  should  affiliate  with  the  Team- 
sters Union,  the  benefits  they  [101]  would  gain 
by  it. 

Mr.  Torreano  practically  spoke  along  the  same 
lines.  I  don't  know  the  exact  wording,  I  didn't 
pay  too  much  attention  to  it. 

Q.  Coming  to  the  next  meeting  that  Mr.  Cedar 
referred  to,  do  you  recall  Mr.  Mclsaac,  being  in  the 
Cooking  Department  of  the  company? 

A.  After  we  had  signed  the  contract  with  the 
Teamsters  I  called  the  employees  together  to 
notify  them  that  a  majority  of  our  workers  had 
signed  applications  for  membership  in  the 
Teamsters  Union  and  that  we  had  signed  a  contract 
with  them  and  that  from  now  on  that  we  would 
operate  under  the  Teamsters  contract. 

Trial  Examiner  Lindner:  Can  you  fix  the  date 
of  that? 

Q.  (By  Mr.  Agee)  :  Can  you  tell  us  about  when 
that  took  place? 

A.     I  believe  that  was  around  Mav  18.     I  don't 
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recall  the  exact  date  that  contract  was  signed.     It 

was  the  same  date  it  was  signed. 

Q.  Was  it  before  or  after  the  contract  was 
signed  % 

A.     Tt  was  after  the  contract  was  signed. 

Q.  What  evidence  if  any  was  presented  to  you 
by  the  Teamsters  to  substantiate  their  statement 
that  they  represented  a  majority  of  the  workers 
in  the  plant "? 

A.     They  presented  the  signed  applications.  [102] 

Q.  Did  they  do  that  on  one  occasion  or  more 
than  one  occasion? 

A.  On  the  day  of  the  tirst  meeting  which  was 
the  second  Monday  in  May,  they  presented  signed 
applications  for  13  of  the  members  which  was 
exactly  one  half  of  the  membership.  At  that  time 
they  wanted  a  contract  signed  and  we  refused, 
saying  that  they  would  have  to  show  us  a  clear 
majority  before  we  would  talk  to  tliem.  So  they 
went  away  and  came  back  in  about  either  two  or 
three  days  later  and  presented,  I  believe  it  was 
either  three  or  four  more  signed  applications  of 
employees  of  our  plant  which  gave  them  a  clear 
majority. 

Q.  When  they  came  back  the  second  time  with 
these  additional  three  or  four  signed  applications 
did  you  accept  tliat  as  final  from  them  or  did  you 
demand  anything  else  in  writing  from  them? 

A.  We  demanded  a  letter  in  writing  stating  that 
fact. 
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Q.     I  show  you  a  letter  dated  May  17,  19-15,  and 

ask  you  if  pursuant  to  your  demand  that  is  the 

letter  you  got  from  the  Teamsters  Union? 

A.     (Examining  document)  :     This  is  the  letter 

that  was  addressed  to  Mr.  Capolino. 

Mr.  Agee:     We  offer  this  as  Respondent's  No.  2 

in  evidence. 

(Thereupon  the  document  above  referred  to 
was  m.arked  Respondent's  Exhibit  No.  2  for 
identification.)  [103] 

Trial  Examiner  Lindner:  You  didn't  offer  1  in 
evidence.  It  is  still  marked  for  identification. 

Mr.  Agee:  We  are  still  hoping  to  get  the 
original.  If  no  objection  is  made  on  the  ground 
that  it  is  not  the  original,  I  will  offer  it  in  evi- 
dence. 

Mr.  Tobriner:     No  objection. 

Mr.  Tillman:  I  have  no  objection  subject  yet 
to  looking  at  the  original. 

Mr.  Agee:  I  am  sure  Mr.  W^hite  will  bring  it 
before  the  hearing  is  over. 

Trial  Examiner  Lindner:  LTnder  those  condi- 
tions we  will  receive  Respondent's  Exhibit  1  in 
evidence. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  1  for  identification  was 
received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  1 
[Letterhead]:   Teamsters,   Chauffeurs,  Warehouse- 
men and  Helpers  Union  No.  386 

May  8,  194,5 

Scientific  Nutrition  Corporation 
Atwater,  California 

Attention  Mr.  Joseph  Capolini 

Gentlemen : 

The  following  is  the  action  of  the  Executive 
Council  of  the  American  Federation  of  Labor  in 
a  meeting  held  in  Washington,  D.  C,  on  May  3rd, 
1945. 

'"The  following  is  the  award  of  the  Executive 
Council — it  is  the  sense  of  this  Council  meeting 
that  the  interests  of  the  American  Federation  of 
Labor  would  be  protected  and  preserved  in  the 
canning  industry  in  California,  Washington,  and 
Oregon  by  the  transfer  of  the  federal  labor  unions 
in  that  field  to  the  Teamsters  International  Union 
and  that  the  officers  of  the  Federation  be  directed 
to  cooperate  with  the  Teamsters  International 
Union  in  l)ringing  about  this  result,  and  that  the 
A.  F.  of  L.  cooperate  in  helping  to  organize  the 
unorganized   in  tliis  field." 

By  the  above  action  the  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Warehousemen  and 
Helpers  I^nion  of  America  inherit  the  agreement 
now    in    effect    between    your    company    and    the 
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American  Federation  of  Labor  and  the  Local  Can- 
nery Workers  Union. 

The  International  Brotherhood  of  Teamsters 
wish  to  advise  you  that  we  expect  your  company 
to  immediately  recognize  only  the  Teamsters  Inter- 
national Union  as  the  representatives  of  your 
employees  and  in  return  the  Teamsters  Interna- 
tional Union  will  live  up  to  the  agreement  now  in 
effect  to  the  letter. 

Would  appreciate  an  answer  by  return  mail,  yt)ur 
position  in  this  matter. 

Yours  truly, 

/s/  H.  L.  WOXBERGl, 

Interation  representative. 
HLWg 
Sp.Del. 
Reg. 


Trial  Examiner  Lindner:     You  are  now  offering 
Respondent's  Exhibit  2  in  evidence? 
Is  there  any  objection! 
Mr.  Tobriner:     No  objection. 
Mr.  Tillman:     No  objection. 

Trial  Examiner  Lindner:  There  being  no  objec- 
tion, Respondent's  Exhibit  2  will  be  received  in 
evidence. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  2  for  identitication  was 
received  in  evidence.) 
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RESPONDENT'S  EXHIBIT  No.  2 
[Letterhead]:   Teamsters,   Chauffeurs,  Warehouse- 
men and  Helpers  Union  No.  386 

May  17,  1945 
Scientific  Nutrition  Corporation 
Atwater,  California 

Attention:  Mr.  Joseph  Capolino 

Dear  Sir: 

This  is  to  advise  you  that  as  of  this  date  the 
Teamsters  Cannery  Workers  Union  of  Modesto, 
affiliated  with  the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Warehousemen  and  Helpers 
Union  of  America,  holds  within  its  membership  the 
majority  of  the  emjDloyees  of  your  company. 

By  virtue  of  this  membersliip,  we  are  hereby  re- 
questing that  you  immediately  sign  the  enclosed 
recognition  agreement.  We  also  request  that  you 
immediately  advise  all  new  employees  who  are  now 
employed  or  may  hereafter  be  employed,  that  they 
must  become  and  remain  members  of  the  Team- 
sters Cannery  Workers  Union. 

For  the  jjurpose  of  avoiding  any  confusion,  we 
request  that  you  honor  and  recognize  the  check-off 
system  in  your  company  covering  Initiation  Fees, 
Dues  and  Assessments  upon  receipt  of  signed  au- 
thorization by  the  employees. 
Yours  truly, 
/s/  H.  L.  WOXBERG, 

International  Representative. 
HLM:g 
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Q.     (By  Mr.  Agee) :     Following  the  receipt  of 
the  letter  of   [104]   May  17,   1945  in  evidence   as 
Respondent's   No.   2,   did  the  company  enter  into 
a  signed  contract  with  the  Teamsters'? 
A.     They  did. 

,Q.  I  hand  you  this  document  and  ask  you  if  that 
is  the  Agreement  you  have  just  referred  to? 
A.  (Examining  document)  :  It  is. 
Mr.  Agee:  Counsel,  that  is  the  original,  an  exact 
copy  of  which  is  attached  to  my  answer,  and  I 
picked  these  things  up  late  last  night  and  had  no 
extra  copies.     I  had  six  of  them  made. 

May  we  stipidate  that  it  either  be  read  into  the 
record  or  that  the  attached  copy  which  is  attached 
to  our  Answer  will  be  used  for  all  purposes  as 
though  the  original  were  here? 

Mr.  Tillman:     Yes,  that  is  agreeable. 
Mr.  Agee:     We  will  leave  the  original  there  for 
your  inspection. 

Trial  Examiner  Lindner:     The  copy  of  the  con- 
tract which  is  attached  to  your  Answer  was  tlie 
contract  signed  by  the  Respondent  with  the  Team- 
sters Union  on  May  18,  1945,  is  that  correct? 
Mr.  Agee:     That  is  correct. 

Q.  (B)^  Mr.  Agee)  :  In  that  Agreement  where 
the  contract  refers  to  the  Master  Agreement  be- 
tween the  California  Processors  and  Growers,  Inc., 
and  the  American  Federation  of  Labor  and  [105] 
the  California  State  Coimcil  of  Cannery  L^nions, 
did  3^ou  have  reference  to  the  so-called  "^  Green 
Book  Contract"  that  has  previously  been  mentioned 
here  ?  A.     Yes. 
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Q.  You  are  familiar  generally  with  Section  3 
of  that  Master  Agreement  in  regard  to  the  condi- 
tions under  which  employees  are  to  be  employed 
and  retained  in  the  employment  of  the  company? 

A.     I  am. 

Q.  I  hand  .you  a  letter  dated  June  22,  1945,  and 
ask  you  if  the  company  received  that  letter  on  or 
about  the  date  it  bears'? 

A.     (Examining  document) :     I  did. 

Q.  Between  the  signing  of  this  contract,  May  18, 
1945,  and  the  receipt  of  that  letter  dated  June  22, 
1945,  did  the  company  operate  in  accordance  with 
the  terms  and  provisions  of  the  Agreement  of  May 
18,  1945?  A.     We  did. 

Q.  Did  the  company  during  that  time  and  up 
until  the  receipt  of  this  letter  of  June  22,  1945, 
receive  any  request  or  demand  from  the  Teamsters 
Union  in  regard  to  tlie  failure  of  any  of  the  em- 
l)]oyees  to  join  up  as  a  member  of  the  Teamsters 
Union  ? 

A.  We  received  no  request,  only  verbal  warnings 
they  would  have  to  join  or  leave  our  employ.  [106] 

Q.  What  was  the  name  of  the  man  connected 
witli  i]w  Teamsters  Union  that  communicated  to 
that   effect  with  the  company? 

A.     Well,  it  as  both  Mr.  King  and  Mr.  Torreano. 

Q.  On  tliat  date  at  least,  or  at  this  time  so  far 
as  you  know,  they  were  then  affiliated  and  acting 
for  the  Teamsters  Union,  were  tliey? 

A.     They  were. 
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Mr.  Agee:  I  would  like  to  offer  that  letter  in 
evidence  as  Respondent's  Exhibit  3. 

(Thereupon  the  document  above  referred  to 
was  marked  Respondent's  Exhibit  No.  3  for 
identification.) 

Trial  Examiner  Lindner:     Any  objection? 
Mr.  Tillman:     No  objection. 

Trial  Examiner  Lindner:  There  being  no  ob- 
jection Respondent's  Exhibit  3  is  received  in  evi- 
dence. 

(The  document  heretofore  marked  Respond- 
ent's Exhibit  No.  3  for  identification  was  re- 
ceived in  evidence.) 

RESPONDENT'S  EXHIBIT  No.  3 
[Letterhead  Cannery  Warehousemen,  Food  Process- 
ors, Drivers  &  Helpers  Local  748] 

June  22,  1945 

Scientific  Nutrition  Corporation 
Atwater,  California 

Attention:  Mr.  Mclsaac 

Dear  Sir: 

In  accordance  with  the  terms  of  the  agreement 
between  your  company  and  Local  748  this  letter 
will  serve  as  a  notice  to  your  conn)any  to  terminate 
the  employment  of  Gus  Sedar, 

This  man  has  refused  to  become  a  member  of  this 
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union  and  under  the  terms  of  our  contract  he  is 
subject  to  dismissal.  We  have  given  Gus  Sedar 
(30)  days  in  which  to  make  up  his  mind  about 
joining  this  Local,  which  is  (20)  days  more  than 
the  time  stipulated  in  the  contract.  Therefore,  we 
ask  his  immediate  dismissal  upon  receipt  of  this 
letter. 

Very  truly  yours, 

[Seal]        /s/  H.  C.  TORREANO, 
Representative. 
HCT:BG 


Q.  (By  Mr.  Agee) :  Following  tlie  receipt  of 
this  demand  contained  in  the  letter  of  June  22, 
1945,  and  pursuant  to  the  terms  and  provisions  of 
the  Agreement  of  May  18,  1945,  did  your  company 
through  you  discharge  Mr.  Cedar? 

A.    We  did. 

Q.  What  individual  in  your  company  conununi- 
cated  that  to  him  ?  [107] 

A.     I   conununicated   it   to   him. 

Q.  Did  you  have  any  reason  for  discharging 
Mr.  Cedar  other  than  the  fa<^t  that  you  had  received 
this  demand  contained  in  the  letter  of  June  22, 
1945?  A.     No  other  reason. 

Q.  Before — withdraw  that.  Do  you  recall  an 
occasion  when  you  and  Mr.  Cedar  liad  a  discussion 
in  your  office?  A.     I  do. 

Q.  Did  that  discussion — withdraw  that.  Was 
that  a  discussion  that  was  referred  to  by  Mr.  Cedar 
in  his  testimony  this  morning?  A.     It  was. 
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Q.  Having  that  in  mind,  did  that  discussion 
take  place  before  or  after  May  18,  1945? 

A.  It  took  place  after  the  signing  of  the  con- 
tract, yes,  about  two  weeks  after. 

Q.  So  that  would  place  it  about  the  latter  part 
of  May  or  the  first  or  second  day  of  June,  is  that 
correct?  A.     That  is   right. 

Q.  Was  anyone  present  in  your  office  other  than 
you  and  Mr.  Cedar?  A.     There  was  no  one. 

Q.  Can  you  recall  the  circumstances  under 
which  you  and  he  happened  to  be  there  together? 

A.  I  don't  recall  just  what  brought  him  there, 
but  while  he  came  in  I  believe  it  was  something 
pertaining  to  the  boiler  room — while  he  was  there 
I  asked  him  whether  he  had  made  up  his  mind 
whether  he  was  going  to  join  the  Teamsters  or  not, 
and  he  said  he  hadn't. 

I  said,  "They  are  getting  pretty  tough  with  me. 
They  are  making  demands  that  I  let  you  go."  I 
said,  "I  don't  want  to  lose  a  good  boilerman.  I 
hoped  you  would  make  up  your  mind  one  way  or 
the  other.  You  are  causing  me  to  have  to  let  you 
go." 

Q.  At  that  time  that  you  had  that  conversation 
witli  him  had  you  already  received  verbal  demands 
regarding  various  employees  from  either  Mr.  Tor- 
reano  or  Mr.  King?  A.     I  had. 

Q.  Following  the  contract  of  May  18,  1945,  did 
the  company  deduct  the  dues  from  the  pay  of  the 
employees  and  deliver  those  deductions  to  the  Team- 
sters Union? 
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A.  I  went  to  work  on  January  1st,  1945,  and 
during  that  time  I  believe  that  all  the  dues  were 
collected  by  the  shop  steward. 

Q.     Up  until  what  time? 

A.     They  were  not  deducted. 

Q.     Up  until  what  time? 

A.     Up  until  the  signing  of  this  contract. 

Q.  That  was  paid  then  to  what  union  up  until 
the  signing  [109]  of  the  contract? 

A.  It  was  collected  for  the  Cannery  Workers 
Union  22382. 

Q.  My  question  was:  After  this  Agreement  of 
May  18,  1945,  did  the  company  deduct  dues  from 
the  workers'  pay  and  turn  it  over  to  the  Teamsters 
Union?  A.     We  did. 

Q.     That  continued  ui3  until  what  date? 

A.     That  continued  up  until  March  1st,  1946. 

Q.  That  is  when  this  contra<^t  expired,  is  that 
correct?  A.     That    is    right. 

Q.  Since  March  1st,  1946,  has  the  company 
entered  into  any  kind  of  a  contract  with  the  Team- 
sters Union  or  any  other  union? 

A.     We  have  not. 

Q.  Did  the  company  ever  exclude  any  repre- 
sentative from  the  premises  of  tlie  plant  regardless 
of  what  union  he  was  representing? 

A.     Is  there  any  specific  time? 

Q.     To  your  knowledge  at  any  time. 

A.  I*rioi'  to  the  signing  of  this  contract  both 
representatives  of  Cannery  Workers  Union  and 
Teamsters  Union  were  permitted  to  come  into  the 
plant. 
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Q,  Did  those  representatives  a^ctually  come  on 
to  the  premises  of  the  plant? 

A.  The  Cannery  Workers  Union  was  in  there 
almost  every  day.  [110] 

Mr.  Tillman:  Just  so  the  record  will  be  clear, 
when  he  says  "Cannery  Workers  Union,"  that  is 
Local  22382. 

The  Witness:     That  is  what  I  referred  to. 

Q.  (By  Mr.  Agee)  :  You  say  they  were  there 
almost  every  day? 

A.  That  is  right.  The  Teamsters  had  never  been 
in  there  that  I  recall  prior  to  that  original  meeting. 

Q.  That  was  during  all  of  this  period  in  which 
the  struggle  was  going  on  between  22382  and  the 
Teamsters  for  control  of  the  workers? 

A.     That's  right. 

Mr.  Agee :  What  is  the  practice  ?  Do  you  always 
introduce  the  original  document? 

Trial  Examiner  Lindner:     Yes. 

Mr.  Agee:  We  ask  that  this  replace  the  exhibit 
previously  marked  as  Respondent's  Exhibit  1. 

Trial  Examiner  Lindner:  Yes,  unless  you  want 
to  keep  that  correspondence. 

Mr.  Agee:     I  would  like  to  keep  it  if  I  can. 

Trial  Examiner  Lindner:  If  Mr.  Tillman  doesn't 
have  any  objection,  I  will  allow  the  substitution 
of  copies  for  the  original. 

Q.  (By  Mr.  Agee) :  What  were  the  initials  of 
Mr.  Capolino? 

A.     He  signed  his  name  "J.  Capolino." 
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Q.  You  were  familiar  with  the  record  and  tlie 
correspondence  in  general  of  the  company,  were 
you,  during  this  period  of  [111]  May  1945? 

A.  In  regards  to  his  relations  with  the  union, 
yes. 

Q.  Did  you  see  the  original  of  the  letter  that 
Mr.  Capolino  sent  in  reply  to  this  letter  of  May  8, 
1945? 

A.  He  showed  me  a  copy  of  it.  I  didn't  see  the 
original,  I  saw  the  copy. 

Q.  Could  you  take  a  look  at  a  copy  dated  May 
9,  1945,  and  see  whether  you  recognize  that  as  a 
copy  of  the  original? 

A.     (Examining  document)  :     That  is  the  letter. 

Mr.  Agee:     I  have  no  further  questions. 

Trial  Examiner  Lindner:  Are  you  offering  that 
letter  into  evidence  ? 

Mr.  Agee :  No,  I  simply  have  it  here  for  inspec- 
tion. I  have  no  additional  copies.  It  really  just 
acknowledges,  but  for  what  it  is  worth  I  have  it 
here. 

Trial  Examiner  Lindner:     Very  well. 

Mr.  Agee,  my  reading  of  this  Agreement  signed 
between  the  Scientific  Nutrition  Corporation  and 
the  International  Brotherhood  of  Teamsters  on  May 
18,  1945,  refers  to  the  Master  Agreement  between 
the  California  Processors  and  Workers,  Inc.,  and 
the  American  Federation  of  Labor. 

Mr.  Agee:     That  is  correct. 

Trial  Examiner  Lindner:  And  the  California 
State  Coimcil  of  Canneiy  Unions. 
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Are  you  going  to  introduce  that  document?  [111^] 

Mr.  Agee:  The  Board  has  a  number  of  these 
and  I  only  have  two.  That  is  the  troulile,  they  are 
getting  very  scarce.  They  have  been  in  every  hear- 
ing that  has  ever  been  held  that  this  thing  has  come 
in.  Isn't  that  correct,  Mr.  Tillman,  that  you  have 
copies  in  your  office? 

Mr.  Tillman :  I  didn  't  take  part  in  the  represen- 
tation proceedings. 

Mr.  Tobriner:  It  has  been  introduced,  to  my 
own  personal  knowledge,  now  in  six  hearings  so 
there  are  now  twenty-four  of  them. 

Mr.  Agee:  The  last  hearing  we  had  in  the  case 
in  Modesto,  that  has  no  bearing  on  this  of  course, 
but  the  arrangement  there  was  that  all  parties 
agreed  that  they  had  enough  copies  of  this  around 
so  they  didn't  have  to  introduce  it. 

Trial  Examiner  Lindner:  All  right.  You  may 
cross-examine,  Mr.  Tillman. 

Mr.  Tillman:  Mr.  Tobriner,  do  you  have  any 
questions  first? 

Mr.  Tobriner:     No  questions. 

Cross-Examination 
By  Mr.  Tillman: 

Q.  Mr.  McIsaac,  you  testified  that  prior  to  this 
May  18,  1945,  contract  with  the  Teamsters  that  the 
employees  of  the  Capolino  Company  were  required 
to  maintain  good  standing  in  Local  22382? 

A.     Yes.  [113] 
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Q.     Did  you  ever  fire  anyone  or  was  anyone  ever 

fired  during  the  time  that  you  were  employed  there 

because  he  failed  to  maintain  good  standing  in  Local 

22382?  A.     Prior  to  that  time? 

Q.     Yes. 

A.     No,  there  was  no  one  ever  fired. 
Q.     Did  you  say  you  first  went  to  work  for  the 
company  January   '45?  A.     January  1,  1945. 

Q.  Your  conclusion  that  the  employees  were  re- 
quired to  maintain  good  standing  in  Local  22382, 
could  you  tell  us  what  that  is  based  upon? 

A.  Based  upon  the  original  contract,  I  believe, 
that  was  signed  by  Mr.  Capolino  in  1941  when  it 
first  was  organized. 

Q.  Was  that  a  contract  which  was  a  separate 
document  from  the  contract  in  which  the  CP&Gr 
entered  into  contract  with  the  AFL? 

A.  It  was  a  separate  document  but  purporting 
to  recognize  everything  that  was  in  the  contract,  the 
master  contract. 

Q.  So  the  basis  for  the  requirement  of  main- 
taining membership  would  have  to  be  found  in  this 
CP&G  contract,  is  that  right? 

A.     That  is  r-ight. 

Q.  The  letter  of  May  8,  1945,  Respondent's  Ex- 
hibit No.  1  which  was  directed  to  the  company  ad- 
vising the  company  of  the  [114]  jurisdiction  of  the 
Teamsters,  was  that  letter  posted  by  the  company? 

A.     Yes,  I  believe  it  was. 


Scientific  Nutrition  Corporation  199 

(Testimony  of  Edward  Eugene  Melsaac.) 

Q.     Where  was  the  letter  posted? 

A.  It  was  posted  in  an  area  between  the  Cook 
Room  and  the  warehouse  where  most  of  the  boys 
would  congregate  during  their  rest  periods,  on  the 
bulletin  board. 

Q.  Was  that  letter  posted  before  this  meeting 
on  the  second  Monday  in  May  or  when  the  letter 
arrived  or  afterward? 

A.  It  was  posted  immediately  after.  The  origi- 
nal letter  wasn't,  it  was  a  copy  of  the  letter. 

Q.    A  copy  was  posted?  A.     Yes. 

Q.  That  would  be  before  the  meeting  at  which 
Mr.  Capolino  spoke? 

A.  Well,  I  wouldn't  want — I  don't  recall.  It 
may  have  been  before  or  after,  I  believe  it  was 
right  after,  though. 

The  reason  for  doing  it  was  so  the  employees 
could  read  this  letter  and  see  for  themselves  what 
we  had  received. 

Q.  In  your  position  as  Plant  Superintendent 
was  it  customary  that  you  see  all  correspondence 
that  came  in  to  either  Mr.  Oapolino  or  the  plant? 

A.  When  you  refer  to  "all  correspondence"  do 
you  mean  everything,  all  correspondence  coming  to 
the  Plant,  or  relative  to  labor  relations?  [115] 

Q.  Well,  all  correspondence  which  had  reference 
to  the  Plant,  I  mean,  excluding  personal  corre- 
spondence ? 

A.  Well,  anything  pertaining  to  production  of 
the  plant  and  production  end  of  it  and  labor  rela- 
tions, yes,  I  had  access  to  that. 
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Q.  Do  you  remember  that  the  company  received 
a  letter  from  Mr.  Tomson  in  or  about  May  1945 
advising  Mr.  Capolino  that  the  Cannery  and  Food 
Process  Workers  of  Modesto  Area  represented  his 
employees?  A.     What  date? 

Q.     In  the  month  of  May. 

A.  I  recall  something  about  the  Seafarer's 
Union,  they  were  affiliating  with  the  Seafarer's 
Union  to  represent  them. 

Mr.  Tillman:  I  will  ask  that  this  be  marked  for 
identification  Board's  Exhibit  3. 

(Thereupon  the  document  above  referred  to 
was  marked  Board's  Exhibit  Xo.  3  for  identi- 
fication.) 

Q.  (By  Mr.  Tillman)  :  I  will  show  you  a  copy 
of  Board's  Exhibit  3  for  identification  and  ask  you 
if  you  ever  saw  that  before? 

Mr.  Tobriner:  In  order  that  I  may  l)e  in  a  posi- 
tion to  object  to  this  letter  if  I  think  that  necessary, 
is  it  possible  for  me,  Mr.  Tillman,  to  please  see  the 
charge  that  was  filed  on  behalf  of  C^annery  and  Food 
Process  Workers  Union?  [116]  You  showed  it  to 
me  this  morning.    I  think  it  was  filed  May  19. 

Mr.  Tillman:  I  will  be  glad  to  show  you  the 
charge  as  soon  as  the  witness  answers  that  last 
question. 

The  Witness:     What  was  the  question? 

Trial  Examiner  Lindner:  Read  the  question 
please. 

(The  question  was  read  hy  the  reporter.) 

A.     I  saw  this  letter. 
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Q.  (By  Mr.  Tillman) :  Was  it  received  by  the 
company  on  or  about  the  date  it  bears? 

A.     I  would  say  on  or  about  that  date. 

Mr.  Tillman :  The  record  should  show  that  I  am 
showing-  Mr.  Tobriner  the  charge  he  requested. 

I  will  offer  Board's  Exliibit  3  in  evidence. 

Mr.  Agee:     I  have  no  objection. 

Trial  Examiner  Lindner:  Mr.  Tobriner,  do  you 
have  any  objection? 

Mr.  Tobriner:  I  object  on  the  ground  that  the 
Regional  Office  of  this  Board  on  the  basis  of  this 
letter  was  given  a  charge  signed  by  the  same  person 
who  signed  this  letter,  the  charge  being  dated  as 
filed  on  May  19,  1945,  a  charge  that  the  company 
"interfered  with,  restrained  and  coerced  its  em- 
ployees in  the  exercise  of  their  rights  guaranteed 
under  Section  7  of  the  National  Labor  Relations 
Act." 

I  refer  to  the  statement  this  morning  by  Mr.  Till- 
man that  this  charge  was  dropped  and  no  com- 
plaint was  issued  on  it.  In  view  of  the  action  of 
the  Board  and  the  basis  of  this  charge  filed  by  Mr. 
Tomson,  signatory  of  this  letter,  I  fail  to  see  how 
any  action  that  Mr.  Tomson  took  notifying  this 
company  of  alleged  but  evidently  spurious  claims 
can  now  be  used  by  this  Regional  Office  one  year 
later  as  the  basis  for  its  conteiition  in  this  case. 

Mr.  Tillman:  My  answer  to  that  would  be  there 
was  some  testimony  by  the  witness  that  the  com- 
pany had  no  notice  of  any  other  union  making  a 
claim. 
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Mr.  Agee:  No,  I  said  the  company  never  had 
notice  of  any  other  union  making  a  claim  other 
than  22382  and  Teamsters,  and  it  was  a  conflict 
between  those  two. 

Mr.  Tilhnan:     This  is  a  third  union. 

Mr.  Agee:  You  have  to  go  into  that  with  the 
witness  to  be  fair  to  him,  whether  he  distinguishes 
between  this  union  and  Local  22382.  He  may  con- 
sider them  identical. 

Trial  Examiner  Lindner:     Do  you  object  to  tins'? 

Mr.  Agee:  In  view  of  what  counsel  just  stated, 
yes.  I  think  at  this  time  it  should  be  first  estab- 
lished this  witness  realized  any  difference  between 
22382  and  the  writer  of  this  letter  referred  to. 

Mr.  Tillman:  You  can  do  that  on  redirect  ex- 
amination. 

Mr.  Tobriner:  May  I  point  out  it  does  not  bear 
out  Mr.  Tillman's  consideration.  It  says  that  in  the 
exercise  of  [118]  their  legal  rights  they  have  organ- 
ized themselves  under  the  name  of  Cannery  and 
Food  Process  Workers'  Union  of  Modesto  Area. 
And  "this  labor  union  exists  under  and  by  virtue 
of  charter  issued  to  it  by  Cannery  and  Food  Process 
Workers'  Council  of  the  Pacific  Coast.  This  Council 
is  prepared  upon  request  of  the  Local  Union  to 
represent  the  Ijocal  Union  and  the  employees  in 
your  plant  in  collective  bargaining  matters.  Until 
such  request " 

Trial  Examiner  Lindner:  Just  a  moment.  I  will 
overrule  both  of  your  objections  and  receive  the 
letter  in  evidence. 
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Mr.  Tobriner:  Pardon  me,  Mr.  Trial  Examiner, 
but  I  would  like  to  complete  my  argument. 

Trial  Examiner  Lindner:  You  are  just  reading 
from  the  letter. 

Mr.  Tobriner:  I  was  reading  to  base  an  argu- 
ment on  it.  I  think  for  the  purpose  of  the  record 
that  should  go  into  the  record, 

I  point  out  this  letter  does  not  bear  out  the  con- 
tention made  for  the  following  reasons:  The  letter 
merely  states  that  another  union  called  Cannery 
and  Food  Process  Workers'  Union  of  Modesto 
Area  had  made  a  request  to  a  certain  Council  that 
the  Council  would  be  prepared  to  represent  the  em- 
ployees in  collective  bargaining  matters.  If  the 
Trial  Examiner  will  note  the  letter  with  care,  it 
will  become  evident  that  it  says  ''that  until  such 
request  is  made" — and  there  is  no  statement  that 
the  request  was  made — "the  Local  Union  is  an 
autonomous  organization" — and  then  there  is  a 
period.  I  am  not  quite  sure  what  that  means.  Until 
the  request  is  made,  there  is  no  showing  that  this 
Local  Union  is  the  collective  bargaining  agency,  or 
the  Council,  I  should  say,  is  the  collective  bargain- 
ing agency. 

There  is  no  showing  here  a  request  was  made  by 
the  Local  Union  to  the  Camiery  &  Food  Process 
Workers'  Council  that  the  Council  was  to  repre- 
sent these  employees. 

Trial  Examiner  Lindner:  Are  you  contending 
that  this  letter  was  sent  to  the  respondent  by  the 
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Cannery  and  Food  Process  Workers'   Council   of 
the  Pacific  Coast  to  represent  the  employees  in  the 
plant  ? 

Mr.  Tillman:  I  contend  that  it  was  sent  ])y  the 
Local  from  the  Modesto  area  for  that  purpose,  and 
that  as  the  letter  indicates,  the  Local  in  Modesto 
area  was  affiliated  with  the  Council,  Pacific  Coast 
Council. 

I  think  Mr.  Tobriner's  argument,  of  course,  is 
argument  as  to  the  intent  of  the  letter  which  he 
can  reserve  for  some  other  time. 

Mr.  Tobriner :  Is  it  your  contention  that  Council 
now  is  a  representative  of  the  employees — if  I  may 
speak  to  coimsel,  Mr.  Examiner. 

Trial  Examiner  Lindner:  That  is  w^hat  I  asked 
Mr.  Tillman.  Is  it  your  contention  that  at  the  time 
this  letter  was  sent  [120]  that  this  organization 
represented  the  respondent's  employees  as  collec- 
tive bargaining  agent? 

Mr.  Tillman:  No,  I  don't  go  that  far.  I  merely 
go  to  the  extent  of  showing  that  the  company  was 
put  on  notice  of  the  claims  of  another  union. 

Trial  Examiner  Lindner:  That  is  what  I 
thought. 

I  will  overrule  your  objection  as  I  did  previously, 
and  receive  the  letter  in  evidence. 

(The  document  heretofore  n-iarked  Board's 
Exhibit  No.  3  for  identification  was  received  in 
evidence.) 
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BOARD'S  EXHIBIT  No.  3 
[Letterhead  Cannery  Workers'] 

May  11,  1945 

Scientific  Nutrition  Corporation 
c/o  Capolino  Packing  Corporation 
Atwater,  California 

Att :  Mr.  J.  Capolino 
Gentlemen : 

It  is  our  information  that  you  have  been  re- 
quested to  make  arrangements  to  substitute  the 
Teamsters'  Union  for  the  California  State  Council 
of  Cannery  Unions  in  our  Collective  Bargaining 
Contract. 

This  letter  is  to  advise  you  that  the  person  or 
persons  making  that  request  were  without  any  legal 
authority  whatsoever.  They  do  not  represent  the 
employees  in  your  plant  and  so  far  as  we  know  no 
representative  group  of  employees  have  requested 
them  to  act  as  their  bargaining  agent. 

You  are  further  advised  that  an  effort  has  he.n 
made  by  certain  international  officers  of  the  Team- 
sters' Union  to  transfer  all  members  of  Local  22382 
to  that  Union  without  regard  to  the  wishes  of  the 
meml:)ers.  They  have  had  the  apparent  support  of 
the  Executive  Council  of  the  American  Federntion 
of  Labor.  As  a  result  of  this  activity  the  em})loy('es 
involved  have  terminated  their  membership  in  Local 
22382  and  have  in  the  exercise  of  their  legal  rights, 
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organized  themselves  under  the  name  of  Cannery 
and  Food  Process  Workers'  Union  of  Modesto 
Area.  This  labor  union  exists  under  and  by  virtue 
of  charter  issued  to  it  by  Cannery  and  Food  Process 
Workers'  Council  of  the  Pacific  Coast.  This  Council 
is  prepared  upon  request  of  the  Local  Union  to  rep- 
resent the  Local  Union  and  the  employees  in  your 
plant  in  collective  bargaining  matters.  Until  such 
request  is  made  and  until  you  are  advised  to  the 
contrary,  the  Local  Union  as  an  autonomous  or- 
ganization, is  the  representative  in  collective  bar- 
gaining matters  of  all  the  employees  in  the  plant 
except  supervisory  employees. 

We  shall  be  pleased  to  meet  with  you  or  your 
representative  for  the  purpose  of  discussing  our 
Collective  Bargaining  Agreement. 

Veiy  truly  yours, 

CANNERY  AND  FOOD 
PROCESS  WORKERS' 
COUNCIL  OF  THE 
PACIFIC  COAST. 

/s/  R.  M.  TOMSON. 
reg.  mail 

return  receipt  requested 
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Q.  (By  Mr.  Tillman)  :  What  was  Mr.  White's 
position  at  the  company  back  in  May  1945  f 

A.  Mr.  White  was  brought  into  the  plant  to 
gain  knowledge  as  to  its  management  because  Mr. 
CajDolino  knew  at  that  time  that  he  was  going  to 
retire  at  the  end  of  the  year.  Unfortunately,  he 
died  before  he  had  an  opportmiity  to  retire. 

At  the  time  Mr.  White's  capacity  w^as,  let  us  say 
Assistant  Manager  to  Mr.  Capolino. 

Q.     What  is  his  position  today? 

A.     Manager. 

Q.  At  this  meeting,  the  second  Monday  in  May, 
at  which  Mr.  Oapolino  spoke,  you  testified  that  one 
of  the  matters  that  Mr.  Capolino  stated  was  that 
the  employees  should  get  together  and  decide  whicli 
union  to  affiliate  with,  is  that  [121]  correct? 

A.     That  is  right. 

Q.  Can  you  tell  us  wdiat  he  meant  by  "decide 
which  union  to  affiliate  with?" 

A.  There  had  been  so  much  discussion,  we  have 
had  these  various  letters  that  have  been  presented 
here,  first  one  union  and  then  another.  Local  Can- 
nery Workers  22382  had  been — their  office  had  been 
closed  on  a  court  order,  everything  was  prett}'  mucli 
in  confusion  wdio  had  control  of  the  camieries. 

We  had  these  demands  by  the  Teamsters.  First 
Tomson  had  tried  to  get  into  the  Seafarers.  I  be- 
lieve it  w^as,  and  they  were  working  from  that 
angle.  Then  they  formed  this  other  union.  Every- 
thing was  in  so  much  confusion  that  after  a  trivial 
discussion   between   Mr.    Capolino   and   myself   we 
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decided  the  best  thing  was  to  put  the  issue  before 
the  employees,  tell  them  to  make  some  decision  so 
we  could  get  do\\ai  and  operate  our  plant  reason- 
ably. 

Q.  Did  you  have  some  specific  unions  in  mind 
that  they  should  make  up  their  mind  about? 

A.  You  heard  my  testimony.  He  said  they  could 
side  up  with  the  devil,  that  would  be  all  right  with 
him. 

Q.  At  this  meeting  in  the  Cooking  Department 
where  you  called  them  together  and  announced  that 
the  company  had  signed  a  contract  with  the  Team- 
sters, did  you  show  the  contract  to  the  employees 
at  that  time?  [122] 

A.     No,  I  never. 

Q.     Did  you  ever  show  the  contract  to  them  ? 

A.  The  contract  was  shown  a  day  or  so  later. 
The  union  man  came  in  there,  that  is  Mr.  King,  Mr. 
Torreano  and  Mr.  Brown,  and  asked  permission  to 
talk  to  the  employees,  and  it  was  after  the  contract 
vras  signed  and  we  requested  them  to  wait  until  the 
30  o'clock  rest  period  and  talk  to  them  during  that 
time.  At  that  time  they  showed  the  signed  contract 
to  the  employees. 

Q.     The  Teamster  representatives  did? 

A.     They  did. 

Q.     Was  that  contract  ever  posted  at  the  plant  ? 

A.  No,  not  to  my  knowledge.  We  had  only  this 
one  cop3^  here. 

Q.  Did  you  ever  post  any  notice  that  the  em- 
ployees could  see  the  contract? 
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A.     Will  you  state  that  again  ? 

Q.  Did  you  ever  post  any  notice  to  the  effect 
that  the  employees  could  see  the  contract? 

A.     No,  we  never. 

Q.  You  testified  that  the  Teamsters  came  around 
on  the  second  Monday  of  May  with  the  13  applica- 
tion cards.  Were  these  cards  presented  to  the  com- 
pany before  this  meeting  at  which  Capolino  spoke'? 

A.     You  mean  the  first  meeting  referred  to  ? 

Q.    Yes. 

A.     No.  it  was  after  that  meeting. 

Q.  Was  it  the  same  day  or  several  days  later,  or 
what? 

A.  It  was  the  same  day.  They  came  in  later  in 
the  day  and  asked  permission  to  talk  to  the  em- 
ployees. 

Q.  You  testified  they  came  in  around  10  or 
10:30.  A.     That's  right. 

Q.  Did  they  have  the  cards  at  that  time  when 
they  came  in  ?  A,     They  had  application  l)lanks. 

Q.  They  were  already  filled  out  when  they  came 
into  the  plant?  A.     I  don't  know. 

Q.     They  had  blank  cards? 

A.     I  wouldn't  want  to  answer  that,  I  don't  know. 

Q.  Just  when  was  it  that  they  offered  the  13 
cards  ? 

A.     About  2  o'clock  in  the  afternoon. 
Trial  Examiner  Lindner:     Was  that  after  they 
had  seen  the  employees  in  the  plant? 

The  Witness:  Yes,  that's  right.  They  had  talked 
to  them. 
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Q.  (By  Mr.  Tillman) :  Did  you  examine  the 
cards  to  the  extent  that  you  would  know  what  the 
wording  was  on  any  one  of  them? 

A.  Oh,  I  would  recognize  the  contract  if  I  had 
seen  it.  It  merely  states  they  were  asking  to  affili- 
ate with  the  [124]  Teamsters,  Chauffeurs  and 
Warehousemen.   I  don't  remember  the  exact  words. 

Q.  That  is  what  I  had  in  mind,  what  union  was 
stated  on  the  application. 

Did  you  sit  in  on  the  negotiations  which  resulted 
in  that  May  18  contract? 

A.     I  did  not.  Mr.  Capolino  took  care  of  all  that. 

Q.  Did  you  have  any  part  in  checking  the  cards 
presented  by  the  Teamsters  with  the  payroll,  or 
anything  like  that  ?  A.     I  did. 

Q.     When  was  that  check  made. 

A.  About  four  days,  I  would  say  after.  Three 
or  four  days  after  the  first  meeting. 

Q.  What  cards  did  you  cheek,  the  13  that  they 
had  presented  on  the  second  Monday  in  May? 

A.  The  original  13,  we  told  them  we  couldn't 
accept  that  because  it  was  only  50  percent.  Unless 
they  could  present  a  clearcut  majority  of  our  reg- 
ular employees,  we  couldn't  negotiate  with  them. 

Q.     Did  they  leave  the  13  cards  with  you? 

A.  No,  they  didn't.  They  bi'ought  them  all  back 
in  one  group. 

Q.  This  was  four  or  five  days  later  they  came 
back  with  a  new  batch? 

A.     Three  or  four  davs  later. 


Scientific  Nutrition  Corporation  211 

(Testimony  of  Edward  Eugene  Mclsaac.) 

Q.     At  that  time  you  made  a  check  of  the  cards'? 

A.  I  witnessed  all  those  signatures.  We  checked 
the  signatures  with  the  signatures  we  have  on  our 
applications  the  employees  make  when  they  come 
to  work  for  us. 

Trial  Examiner  Lindner:  When  you  say  you 
witnessed  them,  you  mean  you  checked  them  your- 
self? 

The  Witness :  We  checked  them.  I  checked  them 
with  the  payroll  department. 

Trial  Examiner  Lindner :  Did  you  do  that  your- 
self? 

The  Witness:     Yes. 

Mr,  Tillman :     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Agee : 

Q.  For  the  sake  of  clearness,  this  morning  when 
Mr.  Cedar  was  testifying  they  referred  to  meetings 
one,  two  and  three.  Do  you  have  those  events  in 
your  mind  now? 

A.  I  l^elieve  meeting  one  refers  to  the  meeting 
with  Mr.  Capolino  and  the  employees  with  no  union 
representatives  present. 

Q.     That's  right. 

A.  Meeting  number  two  refers  to  the  meeting 
about  two  hours  later  with  representatives  of  the 
Teamsters  Union. 

Q.    Yes. 

A.  Meeting  number  three,  I  believe,  refers  to 
the  meeting  that  I  had  with  them  in  the  Cook  Room 
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informing  them,  verbally  informing  them  that  we 
had  signed  a  contract   with   the   [126]    Teamsters 
Union. 

Q.     Right. 

I  am  just  interested  in  the  time  that  consumed. 
You  just  mentioned  a  few  minutes  ago  meeting 
number  three  took  place  during  a  rest  period  of 
approximately  ten  minutes,  is  that  correct? 

A.  That  would  really  be  meeting  number  four 
when  the  representatives  of  the  Teamsters  Union 
came  in  and  went  out  during  the  rest  period  and 
showed  the  contract  to  the  employees  and  informed 
them  they  were  now  being  represented  by  the  Team- 
sters Union. 

Q.  Then  for  the  moment  let  us  go  back  to  meet- 
ing number  one.  About  how  much  time  did  that 
take?  A.     Ten  to  fifteen  minutes. 

Q.     Was  that  during  working  hours'? 

A.     It  was  about  8:30  in  the  morning. 

Q.  Were  the  employees  paid  for  that  time  that 
they  spent  in  attending  this  meeting? 

A.     They  were. 

Q.     Meeting  number  two  took  alxiut  how  long? 

A.     I  would  say  about  one  lialf  hour. 

Q.     Was  tliat  during  regular  working  hours? 

A.  Well,  it  took  in  part  of  their  rest  period 
and  some  of  the  working  time. 

Q.     JVIeeting  number  three  took  how  long?[127] 

A.     Oh,  two  or  three  minutes. 

Mr.  Agee :     That  is  all. 
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Trial  Examiner  Lindner:  Do  you  have  any 
questions  ? 

Mr.  Tobriner:     No  questions. 

Q.  (By  Trial  Examiner  Lindner) :  Did  you 
testify  just  a  minute  ago  that  the  representatives 
of  the  Teamsters  notified  the  employees  that  the 
contract  had  l}een  signed  \\\\\\  them? 

A.     They  did. 

Q.  Did  either  yourself  or  ]\Ir.  Capolino  so  notify 
the  employees'? 

A.     I  had  notified  them  piior  to  that,  yes. 

Q.     You  had  notified  them  prior  to  that? 

A.     In  what  we  refer  to  as  meeting  number  three. 

Q.  You  testified,  Mr.  Mclsaac,  that  at  the  first 
meeting  that  was  addressed  by  Mr.  Capolino 

A.     I  didn't  quite  catch  that. 

Q.  You  testified  that  at  the  first  meeting  which 
was  addressed  by  Mr.  Capolino,  that  mention  was 
made  that  the  company  was  afraid  that  there  would 
be  a  lot  of  trouble,  is  that  correct? 

A.  That's  right.  There  was  so  much  conflict  be- 
tween these  various  union  factions  we  were  afraid 
it  might  end  up  in  a  union  war  and  close  our  plant. 

Q.  How  many  union  factions  were  there  at  that 
time?  [128] 

A.  Well,  they  had  the  original  Local  22382; 
groups  in  that  body  were  trying  to  get  into  the  Sea- 
farers.  That  wasn't  working  out. 

Then  they  formed  this  other,  I  don't  recall  the 
name 
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Mr.  Tobriner:  Camiery  and  Food  Process 
Workers. 

A.  (Continuing) :  They  formed  that,  and  we 
liad  the  Teamsters,  so  there  was  really  four  fac- 
tions working  there  all  at  one  time  trying  to  gain 
control  of  these  workers  which  didn't  tend  to  create 
harmony  in  the  plant. 

Q.  (By  Trial  Examiner  Lindner)  :  Were  you 
in  charge  of  labor  relations  for  the  plant*? 

A.     Yes,  it's  my  duty  to  work  out 

Q.  Did  you  consider  that  the  company  had  a 
closed  shop?  Do  you  understand  what  I  mean  by 
"closed  shop'"?  A.     Yes. 

Q.  A  closed  shop  contract  with  Local  22382 
when  you  first  became  employed  there? 

A.     I  did. 

Q.  When  did  j^ou  consider  that  that  contract 
had  ceased. 

Mr.  Agee :     What  was  that  ? 

Q.  (By  Trial  Examiner  Lindner) :  When  did 
you  consider  that  the  closed  shop  contract  with 
Local  22382  had  come  to  an  end? 

A.  1  did  know  that  Mr.  Capolino  notified  that 
local  on — It  was  immediately,  I  believe,  after  the 
fii'st  of  the  year  [129]  that  the  Scientific  Nutrition 
Corporation  had  taken  over  full  control  of  the  plant 
and  that  any  further  negotiations  would  have  to 
ho  witli  them,  and  that  until  such  time  as  they  ne- 
gotiated a  contract  that  it  would  be  no  longer  under 
his  name.  To  the  best  of  my  knowledge  then  we  had 
no  signed  contract  after  that  time. 
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Q.  Do  you  know  of  any  signed  contract  that  you 
had  subsequent  to  1941? 

A.  I  have  never  seen  any  other  contract,  only 
that. 

Q.  You  saw  the  contract  that  was  signed  in  1941 
with  Local  22382,  is  that  correct?  A.     Right. 

Q.  Was  it  your  understanding  at  the  time  that 
you  became  employed  in  January  1945  that  that 
contract  was  then  in  existence? 

A.     That  was  my  understanding. 

Q.  Is  there  any  difference  between  the  Scientific 
Nutrition  Corporation  and  Capolino  Packing  Cor- 
poration ? 

A.  Originally  it  was  Capolino  Packing  Corpora- 
tion. Mr.  Capolino  sold  his  plant  to  the  Scientific 
Nutrition  Corporation  and  the  plant  did  and  still 
does  operate  under  the  name  of  Capolino  Packing 
Corporation  here.  We  are  a  division  of  the  Scientific 
Nutrition  Corporation. 

Q.     When  did  that  sale  take  place,  if  you  know? 

A.  That  sale  took  place,  I  believe  in  the  early 
part  of  [130]  1944. 

Q.  It  vs'as  prior  to  your  employment  with  the 
company  ? 

A.  Prior  to  my  employment.  I  couldn't  tell  you 
the  exact  date. 

Q.  You  referred  to  a  letter  that  Mr.  Capolino 
sent  to  Local  22382  subsequent  to  January  1,  1945, 
in  which  he  advised  them  of  the  change  of  owner- 
ship, is  that  correct?  A.     That's  right. 

Trial  Examiner  Lindner:  Do  you  have  a  copy 
of  that  letter,  Mr.  Agee? 
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Mr.  Agee:  No,  I  haven't.  Is  it  in  the  file,  Mr. 
AVhite,  do  you  know? 

Mr.  White :     I  imagine  it  is  in  the  file. 

The  Witness:  I  might  state,  if  I  may  at  this 
time,  that  many  of  our  letters  that  were  in  Mr. 
Capolino's  file  at  the  event  of  his  death  couldn't  be 
found. 

Q.  (By  Trial  Examiner  Lindner)  :  Tell  us 
again,  if  you  will  please,  Mr.  Melsaae,  what  the 
substance  of  that  letter  was. 

A.  The  substance  of  that  letter  was  that  the 
Scientific  Nutrition  Corporation  had  taken  full 
ownership  of  the  plant  and  that  any  future  labor 
contracts  would  have  to  be  signed  by  the  New  York 
office  until  such  time  as  he  was  authorized  to  do  so 
himself.  That  was,  I  believe,  in  answer  to  a  letter 
which  is  generally  always  sent  out  prior  to  the 
tfanuary  first  opening  up  the  negotiations  of  a  new 
contract,  [131]  that  future  contracts  would  have  to 
be  in  the  name  of  Scientific  Nutrition  Corporation 
rather  than  Capolino  Packing  Corporation. 

Q.  To  the  best  of  your  knowledge  when  was  that 
letter  sent? 

A.  Well,  T  l)olieve  it  was  right  after  January 
first.  It  was  in  answer  to  a  request  to  open  up 
negotiation  for  a  new  contract  for  1945  which  has 
to  be  made  piior  to  January  first. 

(^.  Subsequent  to  sending  that  letter,  did  you 
continue  to  recognize  Local  22382  as  the  exclusive 
bargaining  representative  of  the  employees'? 

A.     We  did. 
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Q.  On  the  same  terms  and  conditions  as  the  pre- 
vious contract?  A.     That's  right. 

Q.  And  you  continued  to  recognize  them  up 
until  the  signing  of  this  new  contract  with  the 
International  Brotherhood  of  Teamsters  on  or 
about  May  18,  1945,  is  that  correct  ? 

A.     That's  correct. 

Q.  Did  you  make  any  inquiry  of  Local  22382 
before  >ou  signed  this  contract  of  May  18,  1945, 
whether  or  not  they  had  relinquished  the  exclusive 
representation  of  the  employees  of  the  plant? 

A.  I  believe  the  offices  of  that  union  were  closed 
under  [132]  court  order  at  that  time. 

Q.  Will  you  answer  my  question.  Did  you  make 
ziny  inquiry  of  any  of  the  officers  or  any  of  the  other 
members  of  that  union  at  that  time? 

A.  We  had  been  in  discussion  with  them.  They 
were  in  the  plant  almost  every  day.  However,  they 
had  iirst  come  representing  themselves  as  being 
with  the  Seafarers,  and  then  there  was  this  Cannery 
and  Food  Process  Workers. 

Q.  In  other  words,  you  are  telling  us  now^  at 
tliat  time  there  had  been  a  split  up  of  the  original 
Local  22382,  is  that  correct? 

A.     That's  correct. 

Mr.  Agee:  Just  a  second.  He  said  their  offices 
were  closed  through  court  process  which  is  a  fact, 
and  they  were  in  the  hands  of  the  receiver  at  that 
time. 

Trial  Examiner  Lindner :  He  has  also  testified — 
if  I  am  incoriect  let  the  record  be  corrected — that 
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some  of  the  officers  were  then  associated  with  the 
Seafarers  and  others  with  the  Cannery  and  Food 
Process  Workers  of  Modesto,  and  others  with  the 
Teamsters,  is  that  correct? 

The  Witness:  Well,  when  they  closed  Local 
22382  on  that  court  order,  they  affiliated,  so-called 
affiliated  themselves  with  the  Seafarers  and  came 
in  there  representing  themselves  as  being  affiliated 
with  the  Seafarers. 

Then  immediately  after  that,  why  we  were  in- 
formed that  [133]  they  couldn't  affiliate  with  them 
and  this  other  union.  Cannery  and  Food  Process 
Workers  Union,  Mr.  Tomson  was  the  head  of  all 
three  of  these,  that  is  w^hat  led  us  up  to  get  our 
employees  together  to  see  if  we  couldn't  get  some 
clear-cut  idea  what  they  wanted,  because  first  one 
week  there  would  be  one  union  represented  and  then 
there  would  be  another  one. 

Mr.  Tobriner:  If  I  may  interpolate  here,  I 
would  like  the  record  to  show  that  the  witness  has 
interpreted  the  word  "offices,"  "c-e-s,"  and  your 
question  was  officers,  "e-r-s."  The  witness,  I  am 
sure,  meant  that  the  offices,  actually  headquarters 
of  22382  were  locked,  and  I  as  attorney  for  Local 
22382  did  secure  a  court  oi'der  closing  those  head- 
quarters and  turning  over  all  the  funds  to  the 
American  Federation  of  Labor. 

Trial  Examiner  Lindner:  I  understood  that  the 
offices  were  locked,  but  \  also  understood  the  wit- 
ness to  uwiii)  that  some  of  the  officers  including  Mr. 
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Tomson  and  some  other  names  mentioned  bad  then 
tried  to  become  affibated  with  some  other  organiza- 
tion. 

Mr.  Tobriner:  That  is  correct.  Mr.  Tomson,  the 
Secretary,  resigned  from  22382  and  made  his  affili- 
ation with  the  Cannery  and  Food  Process  Workers 
Union  of  Modesto  Area.  22382  was  put  under  trus- 
teeship, and  if  Mr.  Tillman  likes,  I  can  take  the 
stand  for  this,  but  it  is  common  [134]  knowledge  in 
the  case.  Mr.  Dan  Flanagan  of  the  American  Fed- 
eration of  Labor  was  put  in  charge  of  22382. 

Q.  (By  Trial  Examiner  Lindner) :  Did  you  ad- 
vise the  Teamster  representatives,  Mr.  Mclsaac, 
when  they  presented  ,you  with  signed  applications 
of  some  of  the  employees  that  they  should  negotiate 
with  your  New  York  office? 

A.  I  can't  answer  that  because  that  was  done 
with  Mr.  Capolino.  I  did  witness  those  applications 
and  check  them  and  make  sure  they  were  the  right 
signatures  of  our  employees,  but  I  was  not  present 
when  the  final  negotiations  were  made.  Mr.  Capo- 
lino handled  that  entirely  by  himself. 

Trial  Examiner  Lindner:  I  have  no  further 
questions. 

Mr.  Agee:     I  have  just  one  question. 

Q.  (By  Mr.  Agee)  :  You  testified  that  you  came 
to  the  company  in  January  of  1945  and  that  to 
your  knowledge  between  that  time  and  May  18,  1945 
no  employee  had  been  discharged  because  of  failure 
to  maintain  good  standing  in  22382,  is  that  correct? 

A.     Yes. 
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Q.  Did  Mr.  White  come  to  the  company  at  the 
same  time? 

A.     He  came  about  three  weeks  after  I  did. 

Q.  Three  weeks  after,  so  his  duration  was  even 
shorter  than  yours  at  that  time?  A.     Yes. 

Mr.  Agee:     That  is  all. 

Recross-Examination 

Q.  (By  Mr.  Tobriner) :  Mr.  Mclsaac,  the  con- 
tracts that  you  mentioned  that  you  had  with  22382 
for  some  years  prior  to  the  events  we  talked  about 
today  were  with  22382  when  it  was  a  member  of 
the  American  Federation  of  Labor,  that  is  correct, 
is  it  not? 

A.     That  is  correct. 

Q.  You  did  receive  a  letter  on  May  8  whi^h  is 
your  Exhibit  No.  1,  stating  that  the  American  Fed- 
eration of  Labor  had  assigned  jurisdiction  over  the 
workers  who  were  in  22382  to  the  Teamsters,  is  that 
correct?  A.     That  is  correct. 

Q.  Did  you  know  that  22382  at  this  time  had 
been  placed  in  the  hands  of  a  trustee,  Mr.  Dan 
Flanagan? 

A.     I  had  read  it  in  tlio  newspapers. 

Trial  Examiner  Lindner:     At  what  time? 

Mr.  Tobriner:     During  the  month  of  May. 

T>ial  Examinci-  Lindner:  What  was  the  exact 
date  Mr.  Flanagan  took  over  trusteeship  of  that 
organization,  if  you  know? 

Mr.  Tobriner :  1  know  it  was  in  the  early  part  of 
May.  I  don't  know  if  it  was  May  10th  or  May  15th, 
but  it  was  prior  to  May  15. 
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Trial  Examiner  Lindner:  Was  that  on  order  of 
the  court?  [136] 

Mr.  Tobriner:  There  was  an  order  signed  by 
William  Green  appointing  him  as  trustee,  and  there- 
after he  went  to  court  and  I  was  his  attorney  secur- 
ing a  restraining  order  against  the  former  officers  of 
22382  from  interferring  with  his  trusteeship.  That 
matter  was  heard  and  the  court  sustained  the  posi- 
tion. 

Trial  Examiner  Lindner:  Let  me  interrupt.  I 
would  like  you  to  proceed  with  your  questioning  of 
this  witness,  and  then  if  you  will,  I  would  like  you 
to  state  for  the  record  the  exact  chronology  of  the 
trusteeshii3  and  so  forth. 

Mr.  Tobriner:     I  will  be  glad  to  do  that. 

Q.  (By  Mr.  Tobriner) :  Did  you  ever  have  any 
notice  from  Mr.  Flanagan,  either  written  or  oral, 
that  he  objected  to  the  recognition  by  your  company 
of  the  Teamsters  Union? 

A.     I  don't  recall  of  any  myself. 

Q.  You  never  had  any  notice  from  Mr.  Flanagan 
that  you  recall  objecting  to  the  Teamsters'? 

A.     That's  right. 

Q.  You  never  had  any  objection  from  Mr.  Green, 
American  Federation  of  Labo]',  objecting  to  your 
recognition  of  the  Teamsters'?  A.     No. 

Q.  You  never  had  any  recollection  of  any  one 
American  Federation  of  Labor  organization  object- 
ing to  your  recognition   of  the   Teamsters'?   [137] 

A.     No. 

Trial  Examiner  Lindner :  H  o  w  would  Mr. 
Green,     Flanagan,    other    representatives    of    the 
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(Testimony  of  Edward  Eugene  Melsaac.) 
American  Federation  of  Labor  object  to  the  com- 
pany's  recognizing   the   Teamsters?    What   is   the 
relevancy  *? 

Mr.  Tobriner:  I  want  to  show  w^hat  was  done, 
recognizing  the  Teamsters,  was  not  in  conilict  with 
Local  22382. 

Trial  Examiner  Lindner:  Not  in  conflict  with 
the  thinking  of  Mr.  Green  and  Flanagan? 

Mr.  Tobriner:  No,  Local  22382.  I  thought  in 
some  of  your  questions  you  thought  perhaps  in  rec- 
ognizing the  Teamsters  he  was  breaking  off  with 
22382,  and  perhaps  there  was  something  wrong 
there.  I  want  to  make  sure  the  chain  of  events 
whereby  recognition  of  the  original  22382  then  re- 
lated to  the  recognition  of  the  Teamsters  and  was 
in  conformity  with  his  previous  relationship  with 
22382. 

Q.  (By  Mr.  Tobriner)  :  Is  it  a  fact  that  the 
Teamsters  were  regarded,  or  were  they  regarded 
as  a  successor  to  223821 

Mr.  Tillman:     Regarded  by  whom? 

Q.     (By  Mr.  Tobriner)  :     By  the  Company. 

A.     By  the  company? 

Q.     Yes. 

A.  After  a  majority  of  our  employees  signed 
applications  we  recognized  them. 

Mr.  Tobriner:     Thank  you.  [138] 

Mr.  Tillman:     I  just  have  one  question. 

Q.  (By  Mr.  Tillman)  :  Do  you  know  whether 
or  not  the  company  stop]>ed  deducting  dues  for  Lo- 
cal 22382  at  the  same  time  they  had  sent  this  letter 
to  Local  22382  you  mentioned? 
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(Testimony  of  Edward  Eugene  Mclsaac.) 

A.  We  deducted  no  dues  after  Mr.  Capolino 
wrote  that  letter  the  first  of  the  year.  The  dues  were 
deducted  by  the  shop  steward. 

Q.  Were  the  dues  stopped — was  the  collection 
of  the  dues  stopped  as  a  result  of  that  letter  or  in 
conformance  with  it? 

A.  I  presume  it  was  a  result  of  that  letter.  They 
were  informed  in  that  letter  they  would  have  to 
collect  the  dues. 

Mr.  Tillman :     That  is  all. 

Trial  Examiner  Lindner:  Any  further  ques- 
tions? 

Mr.  Agee:     No  questions. 

Trial  Examiner  Lindner:     You  are  excused. 

(Witness  excused.) 

Trial  Examiner  Lindner:  You  may  call  your 
next  witness. 

Mr.  Agee:     I  have  no  further  witnesses. 

Trial  Exaimner  Lindner:  Do  you  have  any  wit- 
nesses 1 

Mr.  Tobriner:     I  have  no  witnesses. 

Trial  Examiner  Lindner:  Does  Mr.  Horie  have 
any  witnesses'? 

Mr.  Horie:     No. 

Mr.  Tobriner:  Perhaps  I  should  make  that 
statement,  [139]  but  I  can  do  it  in  the  course  of 
argument. 

Trial  Examiner  Lindner:  I  think  you  may  well 
do  that  in  the  course  of  your  oral  argument. 
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Is  there  any  further  evidence  that  any  of  the 
parties  wish  to  adduce  upon  any  of  the  issue  of  this 
proceeding  at  this  time? 

Mr.  Tilhnan? 

Mr.  TiUman:     No. 

Trial  Examiner  Lindner:     Mr.  Agee? 

Mr.  Agee:     No. 

Trial  Examiner  Lindner :     Mr.  Tobriner  ? 

Mr.  Tobriner:     No. 

Trial  Examiner  Lindner:     Mr.  Horie? 

Mr.  Horie:     No. 

Trial  Examiner  Lindner:  There  being  no  fur- 
ther evidence  with  respect  to  the  issues  of  this  pro- 
ceeding that  any  of  the  parties  wishes  to  adduce,  I 
shall  novr  hear  motions  and  arguments  upon  the 
merits. 

Do  you  have  any  motions,  Mr.  Tillman? 

Mr.  Tillman:     I  have  no  motions. 

Trial  Examiner  Lindner:     Mr.  Agee? 

Mr.  Agee:     I  have  not. 

Trial  Examiner  Lindner:     ]\Ir.  Tobriner? 

Mr.  Tobriner:  The  motion  I  made,  I  prefer  to 
argue  with  the  rest  of  the  case  if  I  may.  [140] 

Trial  Examiner  Lindner:     Mr.  Horie? 

Mr.  Horie:     No. 

Trial  Examiner  Lindner:  At  this  time  then  we 
will  iieni*  oi-al  argument. 

You  may  proceed  with  oral  argument,  Mr.  Till- 
man. 

Mr.  Tillman:  With  respect  to  the  8  (3)  ])art 
of  the  com})laint,   the   facts  are  very  simple  from 
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the  standpoint  of  the  Board.  The  undisputed  tes- 
timoiR^  shows  that  ]\Ir.  Cedar  was  discharged  be- 
cause he  refused  to  join  the  Teamsters.  That  in 
effect  constituted  encouragement  of  the  Teamsters 
and  therefore  would  be  a  violation  of  Section  8  (3) 
of  the  Act  unless  the  company  were  protected  by 
some  valid  closed  shop  contract. 

Before  discussing  the  question  of  a  valid  closed 
shop  contract,  I  might  state  that  the  discharge  of 
Mr.  Cedar  also  discouraged  membership  in  the  FT  A, 
CIO,  although  the  FTA-CIO  was  not  in  the  picture 
at  that  time;  but  the  fact  that  he  had  been  dis- 
charged for  refusing  to  join  was  an  indication  of 
what  would  happen  to  other  employees  and  also 
an  indication  of  the  fact  that  the  CIO  members 
would  not  receive  employment  at  the  company.  In 
that  respect,  too,  the  discharge  was  in  violation  of 
Section  8  (3)  in  that  it  discouraged  membership  in 
the  CIO. 

Trial  Examiner  Lindner:  Do  you  contend  that 
despite  the  fact  that  this  discharge  took  place  before 
any  activity  [141]  on  the  part  of  the  CIO  became 
known  in  the  plant"? 

Mr.  Tillman :     May  I  have  that  read  % 

(The  Trial  Examiner's  question  was  read  by 
the  reporter.) 

Mr.  Tillman:  Yes.  My  contention  is,  of  course, 
that  it  set  a  pattern,  or  at  least  it  was  a  precedent 
which  any  employee  in  the  plant  who  was  inclined 
to  join  the  CIO  was  faced  with,  and  in  that  sense 
such  an  employee  would  be  fearful  of  joining  the 
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CIO  because  of  the  possibility  that  he  might  be  dis- 
charged. Of  course,  the  fact  that  Mr.  Cedar  had 
been  discharged  must  have  been  well  known  at  the 
time  of  the  election  and  would  tend  to  discourage 
any  other  employees  in  the  plant  from  showing  fa- 
voritism for  the  CIO. 

As  I  stated,  this  is  clearly  a  violation  of  the  Act 
unless  the  company  is  protected  in  some  way  under 
the  proviso  to  8  (3)  by  having  entered  into  a  valid 
closed  shop  contract  with  the  union. 

There  has  been  otf ered  in  evidence  a  contract 
dated  May  18,  1945,  which  apparently  was  offered 
for  the  purpose  of  showing  that  it  adopted  the  so- 
called  "Green  Book  Contract"  existing  between  the 
CP&G  and  the  American  Federation  of  Labor 
Unions. 

I  might  i)oint  out  first  that  this  so-called  adoption 
contract  of  May  18,  1945,  nowhere  in  it  contains 
any  provision  that  it  does  adopt  the  "Green  Book 
Contract."  It  merely  agrees  to  recognize  the  Team- 
sters as  the  bargaining  [142]  representative  for  the 
employees  who  are  covered  by  that  contract,  and 
further,  to  place  in  effect  any  amendments  to  the 
Master  Agreement.  But  insofar  as  adopting  tlie 
Master  Agreement  itself,  the  docmnent  does  not  do 
that  on  its  face. 

Assuming  that  the  parties  understood  that  they 
were  adopting  the  "Green  Book  Contract"  by  this 
document  of  May  18,  1945,  we  have  to  search  the 
"Green  Book  Contract"  for  any  closed  sho])  provi- 
sion because  there  is  no  closed  shop  provision  in  the 
contract  of  May  18,  1945. 
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It  is  the  contention  of  the  Board,  of  course,  that 
there  is  nothing  in  the  Green  Book  Contract "  in 
the  nature  of  a  closed  shop  provision.  There  is  a 
provision  with  respect  to  hiring,  what  you  might 
call  a  "hiring  hall"  provision,  but  nothing  in  there 
that  required  employees  who  were  hired  prior  to 
the  contract  going  into  effect  or  being  adopted  to 
maintain  membership  in  the  Teamsters  at  the  cost 
of  losing  their  job  if  they  failed  to  do  so. 

In  that  connection  that  the  ''Green  Book  Con- 
tract" does  not  contain  a  closed  shop  clause,  I  would 
like  to  cite  the  Pilot  Radio  Case,  14  NLRB  1085, 
and  the  Isthmian  Steamship  Company,  22  NLRB 
689. 

Now,  to  go  one  step  further  and  assume  that  the 
"Green  Book  Contract,"  that  is,  assume  for  pur- 
poses of  argument  that  the  "Green  Book  Contract" 
does  contain  a  closed  shop  clause,  there  still  are 
certain  conditions  imposed  by  the  [143]  proviso 
in  Section  8  (3)  which  must  be  met  in  that  contract 
to  protect  a  company  when  it  discharges  an  em- 
ployee. Among  the  conditions  are  that  the  contract 
must  be  with  an  organization  w^hich  is  not  assisted 
in  getting  the  contract  or  not  assisted  in  any  way 
by  unfair  labor  practices. 

The  Board  has  attempted  to  show  at  this  proceed- 
ing that  the  Teamsters  was  an  assisted  union,  that 
is,  assisted  by  unfair  labor  practices.  In  connection 
with  that,  I  might  cite  the  fact  that  testimony  of 
Mr,  Cedar  and  also  Mr.  Mclsaac  shows  that  the 
Teamsters  were  permitted  free  access  to  the  plant, 
and   not   only   permitted   free   access,   but   the   em- 
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ployees  were  collected  together  to  make  it  more  con- 
venient for  the  Teamsters  to  address  the  employees. 

Further  assistance  consisted  of  the  fact  that  the 
Teamsters  were  permitted  to  solicit  membership  on 
the  company  time  and  property  following  this  meet- 
ing, and  subsequently  four  and  five  days  later. 

Additional  assistance  took  place  in  that  first 
meeting  which  Mr.  Capolino  called  in  which  he,  ac- 
cording to  Mr.  Cedar's,  and  I  think  Mr.  Cedar's  tes- 
timony should  be  considered,  told  the  employees  that 
they  should  join  the  Teamsters  because  if  they 
didn't  join  the  Teamsters  the  Teamsters  would  stop 
hauling  produce  and  the  cannery  would  be  forced 
to  close. 

That,  of  course,  didn't  give  the  employees  much 
alternative,  [144]  and  the  fact  that  the  company,  as 
it  were,  might  have  been  caught  in  the  middle  of  an 
economic  battle  between  two  unions  didn't,  of  course, 
justify  them  in  giving  assistance  to  the  Teamsters. 

I  think  still  additional  assistance  can  be  found 
in  the  fact  that  the  company  was  well  aware  May 
18,  1945,  when  they  signed  the  contract  with  the 
Teamsters,  that  there  was  at  least  one  other  union 
or  at  least  there  were  factions,  parts  of  unions 
which  were  contending  to  represent  their  employees. 
Nevertheless,  in  the  case  of  these  conflicting  claims, 
the  company  went  ahead  and  recognized  the  Team- 
sters. It  is  true  enough  that  they  recognized  the 
Teamsters  after  a  check  of  cards,  but  since  these 
cards  had  been  secured  in  the  plant  with  the  assist- 
ance of  the  company,  and  inasmuch  as  employees 
are  probably  inclined  to  sign  cards  for  any  union 
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that  comes  along  in  snch  a  situation  as  this,  the  cards 
themselves  don't  bear  much  weight  as  to  whether 
or  not  the  Teamsters  represented  a  majority. 

For  these  several  reasons  that  I  last  cited,  facts 
which  constitute  8  (1)  or  interference,  assistance 
and  preference,  the  company  has  assisted  the  Team- 
sters with  unfair  labor  practices  and  as  a  result 
the  Teamsters  is  an  assisted  union  and  the  closed 
sho})  contract,  if  it  be  found  to  be  such,  since  it  is 
with  an  assisted  union,  does  not  give  the  company 
any  right  or  did  not  give  the  company  any  right 
to  [145]  discharge  Mr.  Cedar.  They  were  not  re- 
quired to  do  so,  and  therefore  it  is  8  (3). 

That  is  all. 

Trial  Examiner  Lindner:  Is  it  your  contention 
that  the  contract  of  May  18,  1945,  was  invalid  be- 
cause of  the  assistance  granted  by  the  company? 

Mr.    Tillman:     That   is   correct. 

Trial  Examiner  Lindner:     Mr.  Agee. 

Mr.  Agee:  The  company  takes  the  position  that 
the  decision  of  the  National  Labor  Relations  Board 
rendered  on  February  15,  1946,  in  which  we  were 
involved  as  participant  and  party  specitically  styles 
the  contract  arrangement  which  we  had  through  the 
years  from  1941  with  Local  22382  as  being  a  closed 
shop  contract ;  and  I  refer  to  page  5  of  the  Decision 
which  we  cite:  "In  this  state  of  the  record  no 
legal  aspect  may  be  given  the  closed  shop  jn^ovisiou 
contained  in  the  current  collective  agreements  after 
their  expiration  date." 

The  current  contract  runs  from  March  first  to 
March  first  and  the  current  contract  that  was  had 
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with  Local  22382  expired  March  15,  1945,  unless, 
under  provisions  of  the  Master  Agreement,  nego- 
tiations were  then  pending,  or  unless  either  party 
to  the  contract  had  given  previous  notice  in  writing 
15  days  before  the  termination  date. 

It  is  our  position  that  desj^ite  the  statement  of 
the  Board's  counsel  that  our  Agreement  embody- 
ing by  reference  [146]  the  "Green  Book  Contract '^ 
did  not  constitute  a  closed  shop,  we  not  only  contend 
to  the  contrar}'  but  point  to  the  language  of  the  deci- 
sion of  the  Board  itself  as  corroborating  and  veri- 
fying our  contention  in  that  respect. 

The  next  proposition  is  this:  That  even  though 
as  set  forth  in  the  charge  on  file  here,  the  Board,  in 
its  decision,  enjoined  the  canners  from  dealing  with 
any  union  as  an  exclusive  bargaining  agent,  that 
that  was  mere  dicta  on  the  part  of  the  Board,  and  in 
fact  the  Board's  attorneys  in  other  hearings  held 
up  and  down  the  valley  have  acknowledged  that 
for  the  record,  and  all  they  had  before  the  Board 
at  that  time  was  the  point  as  to  whether  the  election 
held  in  October,  1945,  was  or  was  not  a  valid  elec- 
tion; and  having  determined  that  point,  to  go  on 
and  enjoin  the  canners  as  they  attempted  to  do,  from 
followdng  out  what  we  claim  are  the  ])lain  provisions 
of  the  Wagner  Act  were  mere  dicta,  did  not  have 
force  or  affect  of  law. 

Under  those  circumstances  where  we  have  at  the 
time  the  incident  occurs,  only  26  employees  in  a  non- 
supervisory  capacity,  and  written  evidence  which  is 
verified  by  our  own  records  proving  beyond  any 
d()ul)t  that  this  Teamsters  Union  did  represent  the 
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majority  of  the  workers,  we  were  required  under  the 
Wagner  Act  to  deal  with  that  bod}^  as  exclusive  bar- 
gaining agent.  We  entered  into  the  contract  May  18, 
1945,  under  those  circumstances,  and  by  reference 
[147]  the  "Green  Book  Contract"  was  incorporated 
therein  and  we  agreed  to  live  up  to  the  terms  and 
provisions  thereof. 

We  say  that  it  constituted  a  closed  shop  contract, 
not  only  on  the  basis  of  what  was  in  writing  but  on 
the  basis  of  the  oral  understanding  existing  between 
the  union  and  carried  out  over  the  period  of  years 
by  conduct  of  the  parties.  We  take  the  position  that 
the  Teamsters  succeeded  to  the  i3osition  22382  for- 
merly had  occupied  insofar  as  the  company  was  con- 
cerned, and  we  merely  changed  our  dealings  from 
22382  under  the  circumstances  recited,  to  the  Team- 
sters Union  and  thereafter  treated  the  Teamsters 
Union  exactly  as  we  had  for  many  years  treated 
Local  22382. 

As  counsel  admits,  if  we  entered  into  a  valid  con- 
tract on  May  18,  1945,  under  terms  and  provisions 
requiring  us  to  maintain  a  closed  shop  provision  and 
to  discharge  any  employees  who  did  not  become 
members  of  the  Teamsters  Union  and  maintain  good 
standing  in  that  union,  o])viously  the  discharge  of 
Mr.  Cedar  was  not  improper. 

The  contention  is  made  the  contract  of  May  18, 
1945,  was  invalid  because  it  was  brought  about 
through  the  assistance  of  the  company.  Well,  they 
brought  one  witness  here,  Mr.  Cedar.  Mr.  Cedar 
testified  about  his  discharge  on  June  22,  1945.  He 
has  since,  of  course,  affiliated  with  the  FTA-CIO, 
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and  it  is  a  question,  I  suppose,  for  the  tryer  of 
facts  to  determine  whether  Mr.  Cedar  is  biased  or 
prejudiced  [148]  or  whether  he  strained  himself  just 
a  little  bit  when  he  went  be^^ond  what  we  contend 
took  place  and  stated  the  company  said:  ''Are  you 
goinc;  to  join  the  Teamsters  Union?"  We  contend 
they  said,  "Boys,  make  up  your  minds,  decide  what 
j^ou  are  going  to  join.  We  don't  care  what  you  join, 
but  confusion  will  result  in  the  company  closing- 
down.  So  for  heaven's  sake,  make  up  your  minds 
and  let's  go  on  with  our  work." 

I  don't  know  what  an  employer  is  supposed  to  do 
or  not  do.  Counsel  made  the  remark  that  the  mere 
fact  that  the  company  is  caught  in  an  economic 
fight  between  two  unions  does  not  justify  it.  Well, 
I  assume  it  doesn't  justify  certain  things,  but 
whether  a  company  can  stand  idly  by  and  see  two 
or  more  unions  get  into  an  economic  fight  in  which 
the  company  will  be  extinguished — there  is  no  ques- 
tion about  that,  it  can't  continue  operation — whether 
that  is  what  the  law  requires  of  them,  I  don't  know. 

As  collaboration  of  the  fact  that  the  company  in 
good  faith  dealt  with  the  Teamsters  as  the  repre- 
sentative of  the  majority  of  the  workers,  we  point 
to  the  election  that  was  held  in  October  of  1945 
which  would  be  some  five  months  after  this  contract 
of  May  18,  1945,  was  signed,  and  we  point  to  the 
fact  that  according  to  the  Board's  findings  there, 
they  have  no  challenged  ballots,  they  have  no  void 
ballots,  and  yet  a  clear  majority  was  cast  for  the 
Teamsters  Union.  And  [149]  this  third  union  that 
was  injected  here  got  absolutely  no  votes  at  all. 
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If  the  company  in  good  faith  dealt  with  the  Team- 
sters Union  as  the  representative  of  the  majority 
of  the  workers  pursuant  to  that  entering  into  of 
this  contract,  then  the  whole  case,  of  course,  falls, 
unless  the  tryer  of  the  facts  wants  to  take  literally 
every  word  of  Mr.  Cedar  and  to  draw  inferences 
and  conclusions  from  the  testimony  unfavorable  to 
the  company  and  build  up  a  picture  of  coercion,  in- 
timidation a]id  persuasion  on  the  part  of  the  com- 
pany. That  is  something  over  which  we  have  no  con- 
tro],  that  is  going  to  depend  upon  the  individual  who 
has  the  duty  of  determining  the  facts;  Init  for  what 
it  is  worth,  I  think  Mr.  Mclsaac  gave  a  very  clear 
picture  of  the  situation  here.  I  don't  think  the  com- 
pany has  injected  itself,  I  don't  think  the  company 
was  happy  that  the  Teamsters  came  around,  I  don't 
think  the  company  was  pleased  because  their  deal- 
ings changed  from  22382  to  the  Teamsters  Union, 
I  don't  think  the  Company  had  anything  to  do  with 
originating  it  or  encouraging  it.  But  they  were 
faced  with  a  very  confused  situation  and  all  they 
wanted  was  that  the  matter  be  determined. 
Tliat  is  all  I  have. 

Trial  Examiner  Lindner:  Before  we  proceed 
with  you,  Mr.  Tobriner,  I  think  we  might  take  a 
short  recess. 

(Whereupon  a  short  recess  was  taken.)  [150] 

Trial  Examiner  Lindner:  The  hearing  is  in  ses- 
sion.  You  may  proceed,  Mr.  Tobriner. 

Mr.  Tobriner:  This  argument  will  treat  three 
independent  points.  First,  a  chronology  of  the 
events  that  occurred;  second,  the  procedural  irregu- 
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larities  that  are  fatal  to  the  Regional  Office's  case; 
third,  the  substantive  failures  in  this  case. 

To  begin  with,  the  sequence  of  events.  Originally, 
Local  22382  was  a  Federal  Union  directly  char- 
tered by  the  American  Federation  of  Labor  covering 
the  cannery  workers  in  the  Modesto  area.  There- 
after, in  accordance  with  the  practice  and  procedure 
of  the  American  Federation  of  Labor,  the  jurisdic- 
tion of  the  Federal  Union  was  assigned  to  the  Inter- 
national Union  which  the  Executive  Council  felt 
covered  that  jurisdiction.  At  the  meeting  of  the 
Executive  Council  of  the  American  Federation  of 
Labor  taking  place  April  30  to  May  8,  1945,  the 
Council  ruled  that  the  jurisdiction  over  cannery 
workers  should  be  assigned  to  the  International 
Brotherhood  of  Teamsters  on  the  basis  that  the 
Teamsters  had  jurisdiction  over  the  warehousemen 
and  the  warehousemen  in  the  canneries  therefore  be- 
longed to  the  Teamsters,  and  rather  than  split  the 
unions  in  the  cannery  field,  that  the  entire  jurisdic- 
tion be  awarded  to  the  International  Brotherhood 
of  Teamsters. 

Thereafter,  as  is  shown  in  Respondent's  Exhibit 
No.  1,  [151]  on  May  8th  the  International  repre- 
sentative of  the  Teamsters  notified  the  Scientific 
Nutrition  Corporation  of  this  award  of  the  Execu- 
tive Council.  The  American  Federation  of  Labor, 
through  its  President,  William  Green,  appointed 
a  trustee  over  Local  22382  to  make  sure  that  the 
assignment  of  the  workers  was  properly  carried 
out.  That  appointment  was  made  on  or  about  May 
10th. 
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Mr.  Flanagan  requested  of  the  existing  officers  of 
22382,  that  is,  Mr.  Tomson  and  some  of  the  other 
officers,  that  they  turn  over  to  him  the  assets  and 
properties  of  22382.  Upon  their  refusal  to  do  so, 
a  suit  was  instituted  in  the  ^yeek  commencing  Mav 
30,  1945,  to  the  Superior  Court  in  and  for  the 
County  of  Stanislaus.  By  reason  of  that  order  the 
headquarters  of  22382  were  locked  pending  the  hear- 
ing of  the  order  to  show  cause. 

The  hearing  took  place  some  ten  days  thereafter. 
The  assets,  the  ])roperties,  the  funds  and  monies  of 
22382  were  turned  over  to  Mr.  Flanagan  as  trustee. 

Finally,  the  case  was  heard  at  trial  in  the  month 
of  September,  1945,  and  a  final  order  was  made 
assigning  the  headquarters,  assets,  properties  and 
funds  to  Mr.  Flanagan  as  trustee  on  behalf  of  the 
American  Federation  of  Labor  taking  over  22382. 

In  accordance  with  the  award  of  the  American 
Federation  of  Labor,  the  International  rei3resent- 
ative  of  the  International  [152]  Brotherhood  of 
Teamsters  did  demand  of  the  Scientific  Nutrition 
Corporation  that  they  recognize  the  jurisdiction  of 
the  Teamsters.  That  has  been  testified  to  in  this 
case.  It  is  true  tliat  some  of  the  people  in  the  AFL, 
that  is,  in  22382,  were  dissatisfied  with  the  award 
of  the  American  Federation  of  Labor,  and  some  of 
them,  we  believe  a  minority,  attempted  to  set  up  a 
separate  union  which  was  known  as  Cannery  and 
Food  Process  Workers  Union  of  Modesto  Area, 
which  in  turn  attempted  to  affiliate  with  the  Council, 
the   Pacific   Coast   Council   of   Cannery   and   Food 
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Process  Workers  Union,  wlik-li  in  turn  attempted  to 
get  a  cliarter  from  the  Seafarers'  International 
Union. 

On  April  26,  1945,  the  American  Federation  of 
Labor  wired  to  President  Lnndeberg  of  the  Sea- 
farers' International  Union  that  it  had  no  juris- 
diction over  the  cannery  unions,  and  on  August 
10,  1945,  Mr.  Lnndeberg,  the  President  of  that  union, 
informed  the  American  Federation  of  Labor  that 
^'whatever  charters  may  have  been  issued  by  affili- 
ates have  been  withdrawn  at  my  direction." 

Therefore,  there  is  no  organization  of  Camiery 
and  Food  Process  Workers  Union  affiliated  with 
the  Seafarers'  International  Union.  Although  some 
remnants  of  that  union  attempted  to  set  up  inde- 
pendent unions  not  affiliated  with  the  SIU,  those 
independents  have  now  gone  out  of  existence,  and 
I  think  the  testimony  disclosed,  were  not  active  in 
this  [153]  picture  here  after  the  month  of  August 
or  September.  The  proof  of  that  is  that  the  filial 
election  which  was  held  in  October  between  the 
CIO  and  AFL,  independents  got  a  scattered  100 
votes  out  of  some  18,000-odd  cast. 

Trial  Examiner  Lindner:  The  independents 
were  included  on  the  ballot,  is  that  correct? 

Mr.  Tobriner:     That  is  correct. 

Such  is  the  chronological  story  back  of  this  pic- 
ture that  affects  this  Pacific  employer  here. 

T  now  will  treat  of  this  specific  case.  In  all  can- 
dor, and  with  a  high  i-egard  for  the  Regional  Office 
here  and  its  usual  vigilance  in  seeing  to  it  that  cases 
it  believes  have  a  foundation  are  (juickly  heard  and 


Scientific  Nutrition  Corporation  2L>7 

disposed  of,  I  submit  that  the  Regional  Office  is  not 
too  serious  in  its  contention  in  this  case.  The  facts 
bear  out  the  certainty  that  this  case  has  very  little 
foimdation  to  it. 

In  the  first  place,  if  the  Regional  Office  did  seri- 
ously regard  this  case,  it  never  would  have  let  this 
one-year  period  intervene  between  the  time  of  this 
alleged  discharge  and  its  present  action.  Certainly, 
a  case  that  merits  consideration  is  not  allowed  to 
sleep  so  that  an  employer,  if  he  were  guilty,  would 
find  himself  charged  with  one  year's  back  pay.  That 
is  not  the  usual  practice  of  this  Regional  Office  and 
that  is  w^iy  I  say  that  is  proof  the  Regional  Office 
should  knov/  that  this  case  has  no  [154]  foundation 
whatsoever. 

Aside  from  that  irregularity,  I  point  to  the  pe- 
culiar nature  of  the  charge.  The  charge  which  has 
been  brought  against  us  here  is  a  charge  filed  by 
FTA-CIO.  FTA-CIO,  as  the  testimony  shows,  was 
not  even  in  the  picture  when  this  alleged  discharge 
was  supposed  to  have  taken  place  on  June  22,  1945. 
When  the  Trial  Examiner  asked  the  counsel  for  the 
Board  as  to  how  he  did  link  up  the  })resent  charge 
of  FTA  which  alludes  to  this  discharge  and  the 
present  case,  Mr.  Tillman  replied  that  in  substance, 
FTA  could  be  hurt  by  the  possibility  that  a  dis- 
charge could  recur  in  the  future;  that  this  one  dis- 
charge set  a  pattern  and  that  this  must  have  been 
known,  I  think  he  said  "well  known"  at  the  time 
of  the  election. 

I  concur  with  Mr.  Tillman  in  those  remarks.  If 
it  is  true  that  this  set  a  pattern,  and  if  it  is  true  that 
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FTA  were  hurt  in  some  manner  by  this  discharge, 
and  therefore  had  a  basis  for  this  charge  here,  it 
certainly  would  have  been  knowm  at  the  time  of  the 
election.  It  would  have  either  objected  to  the  elec- 
tion or  it  would  have  tiled  objections  which  it  would 
have  pressed  after  the  election. 

Neither  of  those  situations  eventuated.  As  a  mat- 
ter of  fact,  in  the  first  place  I  have  great  difficulty 
in  seeing  how^  one  discharge,  and  an  isolated  one 
occurring  in  April  of  1945,  could  set  a  pattern  for 
an  election  occurring  in  [155]  October  of  that  year. 
But  aside  from  that,  w-e  have  the  complete  answ^er 
to  Mr.  Tillman's  position  in  the  fact  that  the  CIO 
did  file  objections  to  this  election  of  October,  1945, 
and  did  thereafter  withdraw^  them.  I  cite  to  the 
Trial  Examiner  the  Supplemental  Decision  and 
Order  in  this  Bercut-Richards  Packing  Company 
case,  footnote  2  and  particularly  footnote  3,  read- 
ing as  follows: 

"The  CIO  also  filed  objections  with  respect 
to  elects  and  two  of  the  independents  companies 
but  has  since  withdrawn  them  wdth  the  state- 
ment that  they  were  'insubstantial.'  " 

The  file  will  show  that  objections  to  the  election 
were  filed  by  the  FTA-CIO  by  its  attorney,  Bertram 
Edises,  for  Gladstein,  Grossman,  Sawyer  and  Edi- 
ses,  on  October  27,  1945,  in  the  matter  of  Scientific 
Nutrition  Corporation,  Case  No.  20-R-1464,  and 
those  objections  wdiich  will  be  shown  in  the  file  are 
the  ones  to  which  this  footnote  alludes,  were  the  ones 
withdrawn.     So    jiow    FTA-CIO    now,    six    months 
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later,  can  come  in  and  claim  on  the  charge  that  by 
reason  of  a  discharge  occurring  one  year  prior  that 
they  were  prejudiced  in  some  way  on  an  election 
when  they  have  already  withdrawn  those  objections 
as  is  shown  in  the  Supplemental  Decision  of  the 
Board,  I  do  not  know. 

But  we  need  not  rely  only  on  that  for  the  pro- 
cedural irregularities  which  completely  determine 
this  case.  If  the  Board  is  trying  to  make  a  case 
for  8  (5)  here  they  have  [156]  failed  because  they 
have  shown  no  request  for  reinstatement.  I  asked 
the  witness  if  he  ever  went  back  and  asked  for  his 
job.  He  replied,  "No."  There  is  nothing  in  the 
record  whatsoever  to  show  any  request  or  demand 
for  reinstatement.  There  is  no  showing  in  the  rec- 
ord of  any  lack  of  employment  after  the  alleged 
discharge.  There  is  no  showing  of  any  wages  lost. 
There  is  no  showing  in  the  record  whatsoever  from 
a  procedural  standpoint,  of  a  discharge  case. 

So,  procedurally  based  upon  the  failure  of  a 
charge  by  the  Cannery  and  Food  Process  AVorkers 
Union,  indeed,  not  only  failure  but  the  reverse  side 
of  the  picture  shows  itself,  because  there  was  evi- 
dently some  com}:)laint  or  some  objecti<^n  made  by 
the  Cannery  and  Food  Process  Workers  Union  on 
May  19  a  few  days  after  this  contract  was  signed, 
and  yet  this  Regional  Office  did  not  proceed  upon 
the  Cannery  and  Food  Process  Workers'  charge; 
but  the  record  shows  that  that  was  dropped,  and 
instead,  a  year  later  this  Regional  Office  comes 
along  with  some  other  claim  having  previously 
dropped  the  charge  founded  upon  the  subject  matter 
of  this  complaint. 
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The  whole  picture  here  is  a  rather  amazing  and 
I  would  say  conclusive  one  as  against  the  position 
of  the  Regional  Office. 

Trial  Examiner  Lindner :  Mr.  Tobriner,  the  com- 
plaint alleges  that  Mr.  Cedar  was  discharged,  and  he 
testified  that  he  was  discharged  on  June  22,  1945. 

Mr.  Tobriner:  Yes,  that  is  correct.  That  is  what 
it  says,  he  was  discharged  under  a  contract  entered 
into  in  May  previous  thereto,  and  this  complaint 
alleges  that  there  was  duress  or  intimidation  either 
at  the  time  that  contract  was  signed  or  immediately 
prior  thereto. 

The  defense  of  the  company  is  the  contract  per- 
mitted the  discharge.  The  answer  of  the  Board  is 
that  the  contract  found  its  life  in  discriminatory 
practices.  The  discriminatory  j^ractices  were  the 
very  things  complained  about  by  the  Cannery  and 
Food  Process  Workers  Union,  and  those  practices 
never  did  blossom  out  in  any  kind  of  charge  case  at 
that  time  on  the  part  of  the  Regional  Office. 

Aside  from  the  procedural  aspects  of  the  case,  I 
want  to  turn  to  the  substantive  facts.  These  again, 
I  think,  are  conclusive. 

The  Board  itself  has  given  us  the  ansv.er  on  the 
contract.  The  com])any  defends  itself  on  the  basis 
of  the  contract.  The  Board  has  already  told  us  that 
the  contract  is  a  valid  contract,  and  a  contract  which 
will  substantiate  the  discharge. 

First,  I  refer  to  the  Decision,  Dii-ection  of  Elec- 
tions, and  Order  of  the  Board  in  the  Bercut-Rich- 
ards  case.    This  decision  was  rendered  on  October 
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12,  1945.    The  Decision  alludes  to  the  existing  con- 
tracts with  the  Independents.    The  Board  rules: 

"Upon  the  facts  in   the  present  record  we 
shall  assume  the  validity  of  the  extended  agree- 
ments hereinabove  referred  to." 
That  is  on  page  3. 

The  Board,  in  its  original  Decision  issued  in  Octo- 
ber 12,  1945,  recognized  the  validity  of  these  exist- 
ing contracts  and  said  the  election  would  be  held  in 
October  of  that  year  only  for  the  purposes  of  deter- 
mining a  collective  bargaining  agency  to  negotiate 
a  new  contract,  but  recognized  the  validity  of  the 
existing  one.    It  even  said: 

"However,  any  certification  of  representa- 
tives which  may  issue  as  a  result  of  the  elec- 
tions hereinafter  directed,  shall  be  solely  for 
the  purpose  of  designating  a  bargaining  rep- 
resentative to  negotiate  a  new  agreement  to 
become  effective  upon  the  expiration  of  the 
existing  contract. ' ' 

So  the  Board,  inferentially,  in  its  first  decision, 
recognized  the  validity  of  its  contract  which  the 
Regional  Office  now  attacks. 

But  the  Board  went  much  further.  In  its  Supple- 
mental Decision  and  Order  rendered  February  15, 
1946,  it  again  recognized  the  validity  of  this  very 
contract  which  is  now  subjected  to  attack,  because 
there  on  page  5  the  Board  says: 

"In  this  state  of  the  record  no  legal  aspect 
may  be  given  the  closed   shop   provision   con- 
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tained    in    the    current    collective    agreements 
after  their   expiration   date.' 


"to' 


I  emphasize  the  word  "after."  The  Board  has, 
in  the  ])aragraph  which  we  do  consider  dicta  but 
nevertheless  is  there,  said  that  the  current  collec- 
tive agreements  are  to  be  [159]  recognized  until 
their  expiration  dates,  but  not  after  their  expiration 
dates.  No  claim  is  made  that  this  contract  was  con- 
tinued after  its  expiration  date.  The  claim  now  is 
that  there  was  some  invalidity  in  what  the  employer 
did  during  the  life  of  the  contract  and  |)rior  to  the 
expiration  date. 

This  contract  ran  from  March  first,  1945,  to  March 
first,  1946,  or  thereabout. 

Trial  Examiner  Lindner:  The  contract  was  en- 
tered into  May  18,  1945,  is  that  correct? 

Mr.  Tobriner:  Yes,  May,  whatever  the  dates 
were. 

Trial  Examiner  Lindner:  Is  there  any  expira- 
tion date  on  that  contract? 

Mr.  Agee :  If  the  parties  give  notice  as  provided 
by  the  Master  Agreement,  15  days  to  each  side; 
otherwise  it  goes  on. 

Mr.  Tobriner:  There  is  no  expiration  date  then 
shown  in  the  contract,  and  according  to  the  Board's 
own  decision,  during  its  life  there  is  no  objection 
to  its  validity. 

Aside  now,  from  the  Board's  expression  on  the 
contract,  I  would  like  to  go  to  the  substance  of  the 
action  of  the  j)arties.  There  are  two  reasons  why 
the  contract  is  good,  aside  from  all  ])oints  we  have 
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mentioned  here.  First,  the  May  18  contract  was 
entered  into  with  the  Teamsters  as  a  successor 
union  to  22382.  The  AFL  had  awarded  jurisdiction 
to  the  Teamsters.  The  emploj^er,  being  bound  to 
the  AFL,  [160]  certainly  had  the  right  if  it  so  chose, 
to  go  along  with  the  recognized  bargaining  agency 
and  recognize  the  union  which  it  assigned  to  have 
jurisdiction  over  these  workers.  But  this  employer 
made  assurance  doubly  sure.  I  think  it  would  have 
been  enough  for  the  employer  to  accept  the  decision 
of  the  AFL  and  recognize  the  Teamsters  as  the  suc- 
cessor union,  but  here  the  employer  went  even  fur- 
ther. He  made  sure  that  each  of  his  individual 
employees,  at  least  to  the  extent  of  a  majority, 
designated  the  Teamsters  as  the  union  to  serve  as 
collective  bargaining  agency. 

What  more  could  the  employer  have  done'?  Is 
there  anything  in  the  Act  that  says  that  an  employer 
cannot  recognize  a  union  which  shows  that  it  holds 
the  designation  of  a  majority  of  the  employees'? 

There  was  no  petition  filed  at  this  time  for  an 
election.  There  was  nothing  pending  before  the  Na- 
tional Labor  Relations  Board  or  its  Regional  Office. 
This  is  not  a  case  where  an  employer,  during  the 
time  that  election  may  be  pending,  decides  to  give 
a  contract  or  to  take  some  action  with  respect  to  one 
or  the  other  unions.  Here  no  petition  had  been  filed, 
so  the  employer  was  in  the  normal  position  of  any 
employer  who  finds  the  majority  of  his  workers  com- 
ing to  ask  him  to  deal  with  a  particular  union. 

There  has  been  no  showing  in  the  record  that  any 
other  union  made  any  claim  that  it  represented  a 
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majority  of  the  [161]  employees.  Indeed  a  letter  was 
introduced  by  the  Regional  Office  which  said  some- 
thing about  the  Cannery  and  Food  Process  Workers 
Council,  and  I  think  that  letter  was  admitted  over 
my  objection,  but  the  letter  on  the  face  of  it  shows 
that  the  Council  was  only  to  act  for  this  other  union 
in  the  event  that  a  request  was  made  by  the  other 
union.  It  said  that  the  Cannery  and  Food  Process 
Workers  Union  of  Modesto  Area  were  members  of 
this  Cannery  and  Food  Process  Workers  Council, 
and  that  they  could  request  that  Council  to  ask  the 
Council  to  act  for  the  union.  There  is  no  statement 
that  any  request  was  ever  made. 

Certainly,  the  employer  was  completely  in  the 
clear,  first  in  recognizing  the  successor  union  to 
the  union  whom  it  had  recognized  for  five  years; 
and  second,  in  recognizing  the  union  whom  a  ma- 
jority of  its  own  employees  had  designated  to  be 
the  union  of  their  own  choice. 

Counsel  for  the  Regional  Office  says  that  the 
Teamsters  were  a  company-aided  union  and  that 
the  company  assisted  the  Teamsters  by  reason  of  the 
fact  that  the  company  ])ermitted  free  access  ""f  the 
plant  to  the  AFL  organizers  and  called  the  meeting 
at  the  plant.  T  would  like  the  Trial  Examiner  to 
inspect  the  decision  of  the  Trial  Examiner  in  the 
Flotill  Products  Company  case  where  similar  claim 
was  made  by  this  Regioiuil  Office.  In  that  case,  the 
Trial  Examiner  foinid  no  validity  to  the  position  of 
the  Regional  Office.  l\\  that  [162]  case,  the  same 
claim  was  made,  but  in  fact,  even  stronger.  There 
it  was  argued  that  because  the  management  per- 
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niitted  a  truck  of  the  AFL  on  the  ])reinises  during 
the  election  and  permitted  the  AFL  officials  to  go 
in  and  hold  meetings,  that  such  actions  showed 
company  assistance  and  discrimination. 

The  decision  which  I  do  not  have  with  me  of 
the  Trial  Examiner  points  out  that  those  factors 
were  not  sufficient  to  show  any  company  influence; 
that  in  fact  at  that  time  the  company  was  under 
a  contract  with  the  AFL  and  therefore  it  was  per- 
fectly proper  for  AFL  officials  to  visit  the  plant. 

We  will  say  here  too  that  22382  had  a  contract 
with  the  company,  and  under  that  contract  there 
was  certainly  nothing  wrong  for  AFL  officials  to 
visit  the  plant.  Certainly  I  have  never  heard  of  a 
case  or  any  decision  in  the  whole  law  of  labor  rela- 
tions which  says  that  an  employer  commits  an 
unfair  labor  practice  just  because  he  would  permit 
an  official  of  the  union  under  which  he  is  under 
contract  to  visit  the  plant. 

Trial  Examiner  Lindner:  Are  you  drawing  no 
distinction  whatsoever,  Mr.  Tobriner,  between  the 
International  Brotherhood  of  Teamsters  which  was 
given  a  contract  by  this  company  on  May  18,  1945, 
and  Local  22382  which  had  previously  had  a  closed 
shop  contract  with  the  company  for  many  years? 

Mr.  Tobriner:  Our  position  is,  as  the  exhibits 
show,  that  the  American  Federation  of  Labor  in 
w^hich  22382  had  been  [163]  a  member  assigned 
jurisdiction  over  the  workers  who  formerly  had 
been  in  22382  to  the  International  Brotherhood  of 
Teamsters. 
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Trial  Examiner  Lindner:  By  that  assignment 
are  you  now  contending  that  tiiere  was  a  succes- 
sorship  ? 

Mr.  Tobriner:  I  contend  that  as  one  basis  to 
uphold  the  contract.  There  are  two,  as  I  said.  There 
is  one,  the  successor  argument  that  the  AFL  had 
the  right 

Trial  Examiner  Lindner:  I  understand  your 
other  argument  that  the  Respondent  recognized  the 
Teamsters  only  after  they  had  shown  the  majority 
of  the  employees  signed. 

Mr.  Tobriner:  That  is  right.  I  think  either  would 
be  sufficient. 

My  position  is  that  if  a  Federal  union  is  a 
member  of  the  American  Federation  of  Labor,  that 
the  employer  is  certainly  free  to  recognize  the 
International  Union  to  which  that  Federal  Union 
is  assigned.  The  Federal  Union  is  nothing  more 
than  an  organizing  agency. 

Trial  Examiner  Lindner:  Do  you  contend  that 
despite  the  fact  the  Federal  Union  may  object? 

Mr.  Tobriner:  I  would  not  say  despite  the  fact 
the  Federal  Union  may  object. 

Trial  Examiner  Lindner:  (Continuing)— to  the 
statement  of  William  Green  or  anybody  else  that 
union  was  being  assigned  to  the  Teamsters'?  [164] 

Mr.  Tobriner:  Mr.  Trial  Examiner,  I  would  not 
go  that  far  in  this  case  because  that  did  not  hapj^en. 
22382  as  I  brought  out  in  cross  examination  of  Mr. 
Mclsaac,  at  no  time  registered  any  objection  to 
going  over  to  the  Teamsters.  No  one  in  the  AFL 
registered  any  objection.    The  only  objection  came 
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ii'oin  some  foriiier  officers  v/lio  witiulrev;  from  22382 
and  set  iq)  a  rival  union  which  became  independent 
of  the  AFL. 

Trial  Examiner  Lindner:  Isn't  it  a  fact  that  at 
or  about  that  time,  the  assignment  had  already  been 
made  and  Local  22382  was  in  the  midst  of  some 
legal  suit? 

Mr.  Tobriner:  It  was  only  afterwards.  As  I 
told  you,  what  happened  was:  First,  the  assign- 
ment was  made;  then  pursuant  to  it,  Mr.  Flanagan 
of  the  American  Federation  of  Labor  came  out  here 
and  proceeded  to  carry  out  the  orders  of  the  Amer- 
ican Federation  of  Labor.  Some  of  the  officials  of 
22382  withdrew,  and  I  think  perhaps  unless  there 
?s  objection  I  might  submit  a  copy  of  the  complaint 
so  that  would  be  absolutely  clear. 

Trial  Examiner  Lindner:  I  don't  think  that  is 
necessary.  But  it  occurs  to  me,  Mr.  Tobriner,  that 
if  there  was  no  complaint  whatsoever  to  the  assign- 
ment that  was  made  by  the  top  officials  of  the  Amer- 
ican Federation  of  Labor  of  Local  22382  to  the 
Teamsters  Union,  that  no  suit  would  have  followed. 
Is  that  correct  ? 

Mr.  Tobriner:  No,  the  suit  that  followed  was 
because  [165]  we  wanted  to  get  the  property  of 
22382.  Mr.  Tomson  who  was  the  Secretary  refused 
to  turn  it  over  to  the  officials  of  the  American  Fed- 
eration of  Labor.  That  is  what  happened.  He 
simply  said  "I  will  not  turn  this  over  until  you  get 
a  court  order."  So  we  proceeded  to  .ii;et  a  court 
order  which  turned  over  the  proerty. 
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That  did  not  involve  a  jurisdictional  question 
whatsoever.  It  merely  involved  the  question  of 
headquarters,  funds  and  properties  of  22382.  So 
far  as  this  record  shows,  I  don't  know  anyone  in 
22382  who  ohjected  either  to  this  manaegment  or 
to  anyone  else  as  such.  I  will  say,  certainly  to  this 
management,  maybe  to  some  other  management,  but 
I  haven't  run  across  it.  Therefore  this  management 
is  certainly  in  a  position  to  recognize  an  assignment 
which  the  members  of  22382  so  far  as  it  knew  con- 
curred in. 

But  they  made  a  double  check  of  making  sure 
their  employees  likewise  signed  up  with  the  Team- 
sters, so  I  don't  see  how  anyone  could  possible  con- 
tend that  contract  was  not  founded  on  a  valid  con- 
tract with  management. 

Trial  Examiner  Lindner:  Is  it  your  contention, 
Mr.  Tobriner,  if  the  Respondent  gave  the  use  of  its 
time  and  property  as  has  been  testified  here,  that 
they  did  to  the  Teamsters,  that  that  is  not  assistant 
to  the  Teamsters? 

Mr.  Tobriner:  My  first  answer  to  that,  as  I 
said  in  my  argument,  was  that  the  management  was 
under  contract  to  [16(3]  22382  and  as  such  there 
could  be  no  objection  whatsoever  to  someone  com- 
ing in  as  an  official  either  of  the  AFL  or  any  con- 
stituent body  of  the  AFL. 

Trial  Examiner  Lindner:  'lliat  is  following  up 
your  theory  of  successorship  ? 

Mr.  Tobriner:  Yes,  that  is  <'orrect.  So  that  I 
think  that  disposes  of  any  claim  on  tlie  ])art  of  the 
Regional  Office  that  that  was  assistance  by  man- 
agement. 
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I  likewise  have  not  beard  any  testimony  or  any 
proof  that  a  visiting  of  the  plant  by  an  official  nec- 
essarily spells  out  assistance.  The  first  answer  I 
have  already  given,  that  is  that  it  is  under  the  con- 
tract and  therefore  was  proper,  but  even  so,  even 
if  there  was  not  a  contract,  I  don't  know  that  man- 
agement necessarily  assists  a  union  if  it  lends  a 
place  to  meet  to  the  employees.  No  showing  has  been 
made  that  management  might  not  have  done  the 
same  thing  if  another  union  came  around.  No  other 
did  come  around,  there  is  no  showing  any  other 
iniion  asked  to  come  here  and  hold  a  meeting. 

Mr.  Agee:  The  record  is  undisputed  that  22382 
was  there  every  day.   There  is  no  denial  of  that. 

Trial  Examiner  Lindner:  I  am  just  trying  to 
determine  Mr.  Tobriner's  contention  on  that. 

Mr.  Tobriner:  Even  on  the  bare  question  of 
w^hether  a  management  commits  an  unfair  practice 
by  allowing  its  premises  [167]  to  be  used  by,  let  us 
say,  two  contending  unions  in  the  event  there  is  a 
dispute,  I  fail  to  see  that  as  an  unfair  labor  prac- 
tice if  management  says  each  of  them  can  come  in 
and  talk  to  the  workers  and  use  the  halls.  I  would 
say  on  the  contrary,  if  management  closed  the  halls 
to  either  contender,  then  it  might  perhaps  interfere 
with  the  freedom  of  choice. 

For  all  of  these  reasons  I  think  there  are  a  great 
many,  I  think  this  complaint  must  fail.  I  think  it 
fails  on  many  different  grounds,  procedural  as  well 
as  substantive,  and  I  submit  the  matter  on  that 
basis. 

Mr.  Tillman :  I  have  a  couple  of  statements  in 
rebuttal. 
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Trial  Examiner  Lindner:     You  may  proceed. 

Mr.  Tillman:  Every  one  of  these  cannery  cases 
it  has  been  mentioned  that  the  Board  in  the  repre- 
sentation case  determined  that  the  CP&G  contract 
was  a  valid  closed  shop  contract  and  it  has  been 
necessary  for  the  Board  attorney  to  point  out  that 
the  Board  did  not  have  inconsideration  in  a  repre- 
sentation case  either  the  validity  of  the  contract  or 
whether  or  not  it  was  a  closed  shop  contract.  As 
far  as  this  proceeding  is  concerned,  this  will  be  the 
first  time  that  determination  is  made,  and  accord- 
ingly, no  I'eliance  can  be  placed  upon  the  termin- 
ology which  may  have  been  careless,  used  by  the 
Board  in  its  representation  decision. 

The  company  pointed  out  in  its  argument  that  the 
Teamsters  had  obtained  a  majority  in  the  election 
which  was  held  in  October  1945  which  more  or  less 
proved  that  the  company  had  not  favored  one  union 
over  the  other.  Naturally,  that  argument  doesn't 
resolve  the  situation  inasmuch  as  if  the  company 
had  shown  its  hand  and  shown  which  way  it  pre- 
ferred to  go,  which  union  it  favored,  the  odds  w^ould 
tend  to  result  in  a  victory  for  the  Teamsters  in  the 
election  since  they  were  the  favored  union. 

In  response  to  the  arg-ument  by  Mr.  Tobriner 
with  regard  to  the  procedural  defects  in  this  case, 
I  am  unable  to  state  myself  exactly  what  accounts 
for  the  delay  of  a  year.  There  is  nothing  in  the  rec- 
ord to  show  wha,t  accounts  for  that  delay.  It  may 
have  been  because  the  representation  proceeding 
went  cihead  and  got  into  so  much  work  on  trying  to 
settle  that  matter.  1  don't  know  what  is  involved, 
but  I  don't  think  it  is  fair  to  argue  that  because  of 
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this  delay,  without  knowing  what  the  reason  for  the 
delay  was,  that  there  is  a  procedural  defect  and  that 
the  complaint  should  be  dismissed  for  that  reason. 

Then  the  further  statement  that  the  FTA-CIO 
was  not  prejudiced  in  this  case  and  therefore  prop- 
erly could  not  file  a  charge,  in  that  connection  I  know 
of  nothing  in  the  Act  that  requires  that  a  labor 
union  be  on  the  scene  of  the  unfair  labor  practice 
in  order  to  file  a  charge  against  the  company.  So 
that  the  fact  that  the  FTA-CIO  did  not  come  [169] 
into  the  picture  until  later  is  immaterial  and  does 
not  procedurally  make  the  complaint  defective. 

Likewise  Mr.  Tobriner  stated  that  the  8  (3)  em- 
ployee has  to  demand  reinstatement  or  that  there 
can  be  no  filing  of  unfair  labor  practice,  8  (3)  un- 
fair labor  practice.  I  can't  cite  any  cases  right  now^ 
off  hand,  but  I  know  that  matter  has  been  settled 
by  the  Board,  that  it  is  not  necessary  that  an  em- 
ployee who  has  been  discharged  come  around  and  ask 
for  reinstatement,  nor  is  it  necessary  in  a  proceed- 
ing of  this  kind  to  show^  that  there  is  a  loss  of  pay 
or  that  the  employee  is  still  out  of  work,  because 
those  are  matters  which  are  ordinarily  taken  up 
Avhen  the  compliance  stage  is  reached. 

Just  to  clear  up  one  matter  with  respect  to  the 
stipulation  as  to  this  old  cliaige  which  was  filed  by 
the  Cannery  and  Food  Process  Workers  Union,  I 
gather  Mr.  Tobriner  inferred  because  he  stated  that 
this  charge  was  dismissed  previous  to  tlie  i:-:siiauee 
of  the  complaint  of  the  present  proceeding — I  don't 
want  the  record  to  be  unclear  on  that — my  stipula- 
tion did  not  state  that  this  charge  was  dismissed 
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prior  to  this  proceeding.    In  fact,  I  did  not  state 
when  the  charge  was  dismissed. 

Mr.  Tobriner:     That  is  right. 

Mr.  Tillman :  Frankly,  as  far  as  I  know,  no 
notice  has  gone  ont  even  to  the  Resj^ondent  yet  that 
charge  has  been  [170]  dismissed. 

Mr.  Agee:  I  don't  know  of  any  notice.  I  never 
even  heard  of  the  charge. 

Mr.  Tillman:  As  I  understand,  we  considered 
the  charges  together,  decided  to  go  ahead  on  one 
and  forget  the  other  one  inasmuch  as  they  both 
covered  the  same  allegations. 

One  last  statement  that  the  Teamsters  is  a  suc- 
cessor to  Local  22382  in  the  sense  that  it  merely 
stepped  into  Local  22382 's  shoes  and  took  over  the 
contra-ct.  Well,  the  testimony  in  this  case  shows  on 
or  about  January  1,  1945  there  was  no  contract  be- 
tween the  company  and  Local  22382  so  there  w^as  a 
gap  in  there  of  some  months  up  until  May  18,  1945. 
So  we  don't  actually  have  a  situation  of  a  change 
in  a  party  to  an  existing  contract.  We  have  a  com- 
pletely new  contract  with  a  completely  new  party 
stepping  into  the  picture.  The  fact,  no  one  in  Local 
22382  objected  to  the  Teamsters  taking  affiliation 
over  Local  22382  is  not  too  important  when  w^e  re- 
member that  the  officials  of  22382  after  this  time 
were  appointees  of  William  Green  and  acting  as 
trustees.  They  w^ere  more  or  less  bound  to  cai-ry 
out  the  decree  of  the  Executive  Council  of  the 
AFL. 

That  is  all. 

Trial  Examiner  Lindner :  Do  you  have  anything 
further  ? 
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Mr.  Agee:  Just  one  thing.  I  referred  to  the 
testhnony  of  Mr.  Cedar  that  so  far  as  he  knew  from 
the    commencement    of    [171]    his    employment    in 

1944  by  the  Capolino  Company,  until  his  discharge 
in  Jmie  of  1945,  that  all  of  the  employees  who  w^ere 
eligible  were  members  in  good  standing  of  22382  up 
until  they  entered  into  contract  May  18,  1945;  and 
I  call  attention  to  the  similar  testimony  of  Mr.  Mc- 
Isaa^,  although  his  personal  knowledge  only  ran 
back  to  January  of  1945,  as  evidence  w^hich  is  un- 
disputed in  the  record  that  the  company  dealt  with 
22382  as  under  a  closed  shop  contract  insofar  as  the 
retaining  of  employees  was  concerned,  and  that  they 
continued  that  same  identical  policy  with  the  AFL 
Teamsters  under  the  contract  of  May  18,  1945,  and 
that  the  conduct  of  the  parties  here  without  any  dis- 
pute in  the  record,  as  well  as  the  contracts  them- 

.  selves  show  that  a  closed  shop  was  being  maintained 
and  it  was  continued,  it  wasn't  that  they  had  dealt 
with  22382  in  any  way  differently  than  they  dealt 
with  the  Teamsters  Union. 

Part  of  this  question  would  be  a  conclusion,  1)ut 
it  stands  in  the  record  undenied  and  undisputed, 
and  that  was  the  question  put  to  Mr.  Mclsaac  "Did 
you,  following  receipt  of  the  demand  of  June  22, 

1945  from  the  Teamsters  Union,  and  in  accordance 
with  your  contract  with  them,  discharge  Cedar T' 
Of  course  his  answer  is  in  the  record  and  no  objec- 
tion was  made  to  the  question  and  no  dispute  is 
here  to  the  testimony  that  Mr.  Cedar's  discharge 
was  under  any  circumstances  other  tliaii  those 
testified  to  by  Mr.  Mclsaac.     [172] 

That  is  all. 
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Trial  Examiner  Lindner:  Mr.  Agee,  Mr.  Mc- 
Isaac  testified  to  a  notice  that  was  sent  by  the  Scien- 
tific Nutrition  Corporation  to  Local  22382,  or  rather 
])y  the  Capolino  Packing  Corporation  to  Local  22382 
that  they  had  sold  their  business  to  the  Scientific 
Nutrition  Corx3oration  and  that  henceforth  any  ne- 
gotiations for  the  renewal  of  a  contract  which  I  as- 
sume was  to  be  held  some  time  i^rior  to  March  15, 
1945,  were  to  be  taken  up  with  the  New  York  office 
of  the  Scientific  Nutrition  Corporation.  Is  that 
correct'?     Is  that  your  understanding? 

Mr.  Agee:  I  didn't  hear  it  quite  that  way.  I 
understood  hiin  to  say,  I  may  be  wrong,  they  would 
have  to  get  the  approval  of  the  Eastern  people. 

Trial  Examiner  Lindner:  That's  right,  either 
that  or  they  would  have  to  contact  them.  That  is, 
that  Mr.  Capolino  was  not  in  a  position  to  negotiate 
any  further  without  the  approval  of  the  New  York 
people. 

Mr.  Agee:  The  sense  of  what  I  got  rather  than 
the  literal  wording  was  that  Capolino  was  no  longer 
in  a  position  to  be  the  last  word  for  the  employer, 
and  that  he  wanted  them  to  know  that. 

Trial  Examiner  Lindner :  That  is  right.  What  is 
your  contention  with  respect  to  the  time  period  be- 
tween March  15,  1945,  and  May  18,  1945  when  this 
contiact  was  signed  with  the  International  Brother- 
hood of  Teamsters?  [173] 

Mr.  Agee:  My  contention  is  that  the  contract 
with  22382  remained  in  full  force  and  effect  until 
May  18,  1945,  under  tlie  terms  and  the  })rovisions  of 
the  Master  Agreement. 
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Trial  Examiner  Lindner:  That,  despite  the  fact 
that  22382  had  already  been  advised  that  until  Mr. 
Oapolino  received  approval  to  negotiate  that  he 
could  not  negotiate  for  the  company? 

Mr.  Agee :  That  is  correct,  because  the  provision 
is  one  usually  found  in  contracts  that  are  designed 
to  be  reaffirmed  from  period  to  period. 

Trial  Examiner  Lindner:  Was  there  an  auto- 
matic renewal  in  the  Master  Agreement? 

Mr.  Agee:  Yes.  In  other  words,  the  union  can 
give  the  employer  15  days  notice  that  it  is  not  going 
on  with  the  contract  at  the  expiration  period.  The 
employer  could  do  the  same. 

Trial  Examiner  Lindner:  Don't  you  interpret 
what  Mr.  Capolino  did  in  this  case  as  notice  to  22382 
that  that  contract  would  not  continue? 

Mr.  Agee:  No,  I  think  what  he  did  with  them 
was  this:  That  he  said,  "Now,  in  negotiating  with 
me  this  time  as  distinguished  from  previous  years, 
I  want  you  to  be  advised  that  by  virtue  of  the  pur- 
chase of  my  company  by  this  corporation  back  East, 
I  have  to  get  their  approval."  In  other  words,  I 
don't  think  he  wanted  to  let  the  union  think  tliat 
he  was  acting  in  bad  taste  by  their  going  along  and 
opening  negotiations  in  the  customary  period  be- 
fore the  canning  season  opens  March  1st  of  each 
year,  and  then  saying  "Here,  you  are  stalling  us, 
delaying  us,  not  signing  up  with  us.  You  are  talk- 
ing about  sending  back  East.  We  never  heard  of  it." 

Trial  Examiner  Lindner:  Did  Scientific  Nutri- 
tion Corporation  make  any  affirmative  move  to  au- 
thorize the  automatic  renewal  of  that  contract  ? 
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Mr.  Agee:     I  don't  know,  I  can't  answer  that. 

Trial  Examiner  Lindner:  Did  tliey  authorize 
Mr.  Capolino  to  automatically  renew  the  contract? 

Mr.  Agee:  I  don't  know  that.  I  would  like  to 
state  for  the  record,  before  today  I  never  met  either 
Mr.  White  or  Mr.  Mclsaac  or  Mr.  Capolino  in  ray 
life,  so  these  people  are  entire  strangers  to  me. 

Trial  Examiner  Lindner:     Thank  you. 

Do  you  have  anything  further,  Mr.  Tobriner  ? 

Mr.  Tobriner:  I  do  want  to  say  on  the  record 
that  Mr.  Tillman's  easy  disposition  of  the  decisions 
of  the  Board  strike  me  as  a  little  difficult  to  follow. 
I  understood  that  when  the  Boai'd  made  these  deci- 
sions that  it  meant  what  it  said,  and  I  sure  the  em- 
ployer took  it  that  way  too,  and  when  they  were  told 
by  the  decision  of  the  Board  they  had  a  valid  closed 
shop  contract  or  valid  contract  and  they  were  [175] 
supi3osed  to  abide  by  them  until  their  expiration 
date,  certainly  the  Teamsters,  the  American  Federa- 
tion of  Labor  and  I  am  sure  the  employers  must 
have  taken  the  word  of  the  Board  with  considerable 
weight;  and  I  am  somewhat  shocked  and  surprised 
at  Mr.  Tillman's  statement  that  "while  the  Board 
might  have  been  wTong,"  we  don't  think  the  Board 
Avas  wrong  in  what  it  said  about  these  existing  con- 
tracts. We  may  not  have  agreed  with  the  Board  in 
what  it  said  about  future  contracts,  but  that  issue 
does  not  arise  in  this  case. 

We  also  say,  particularly  in  view  of  that  lan- 
guage, we  are  again  particularly  bothered  by  the 
fact  that  if  there  was  any  question  about  this, 
at    least    the    Regional    Office    should    have    acted 
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promptly,  not  let  this  situation  run  for  one  year  in 
view  of  these  decisions,  and  in  view  of  the  whole 
j)icture  we  have  here.  Technically,  the  Regional 
Office  may  say  "Well,  that  is  not  laches."  I  don't 
suppose  the  Federal  Government  is  bound  by  any 
special  doctrine  of  laches,  but  I  believe  for  the  good 
dealing  for  the  sake  of  all  parties  involved,  that  is 
a  most  important  element  to  consider. 
•  When  you  think  of  this  picture  as  far  as  this 
employer  is  concerned,  the  fact  he  was  bound  to 
AFL  and  took  these  careful  steps  to  make  sure  that 
his  workers  did  want  the  Teamsters  and  AFL,  I 
think  that  this  record  is  replete  with  a  showing  that 
the  employer  did  not  commit  an  unfair  labor  [176] 
practice. 

Trial  Examiner  Lindner:  Do  any  of  the  parties 
intend  to  file  briefs'? 

Mr.  Tillman:     No. 

Trial  Examiner  Lindner:     Mr.  Agee? 

Mr.  Agee:     I  have  no  intention  to  file  a  brief. 

Trial  Examiner  Lindner:     Mr.  Tobriner? 

Mr.  Tobriner :  Since  w^e  have  a  hearing  come  up 
the  day  after  tomorrow,  I  think  not. 

Trial  Examiner  Lindner:  Should  any  of  the 
parties  file  briefs  or  want  to  file  briefs,  briefs  shall 
be  directed  to  the  Trial  Examiner  in  care  of  the 
Chief  Trial  Examiner,  Washington,  D.  C,  and  shall 
be  filed  on  or  before  May  24th.  The  hearing  stands 
closed. 

(Whereupon,  at  4:40  o'clock  p.m.,  Tuesday, 
May  14,  1946,  the  hearing  in  the  above  entitled 
matter  was  closed.) 


258  National  Labor  Relations  Board  vs. 

[Endorsed]:  No.  11694.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  National 
Labor  Relations  Board,  Petitioner,  vs.  Scientific 
Nutrition  Corporation,  doing  business  as  Capolino 
Packing  Corporation,  Respondent.  International 
Brotherhood  of  Teamsters,  Chauifeurs,  Warehouse- 
men and  Helpers  of  America,  AFL,  and  California 
State  Council  of  Cannery  Unions,  AFL,  Inter- 
venors.  Upon  petition  for  enforcement  of  an  order 
of  the  National  Labor  Relations  Board. 

Filed  July  23,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit : 


No.  11,694 


IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

Scientific  Nutrition  Corporation,  d/b/a 
Capolino  Packing  Corporation, 

Respondent, 
and 

International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  A.P.L.,  and 
California  State  Council  of  Can- 
nery Unions,  A.F.L., 

Intervenors. 


BRIEF  FOR  RESPONDENT. 


J.  Paul  St.  Sure, 
Edward  H.  Moore, 

Financial  Center  Building,  Oakland  12,  California, 

Attorneys  for  Respondent. 


NOV  1-  \m 


PBKNAtr-WALSB  PEINTINO  CO.,  SAN  FBANOIBOO 


c/^       i»«*r%r^ir-iaki 


Subject  Index 


Page 
Statement  of  the  case 1 

The  facts  1 

Argument 6 

A.  The  Executive  Council's  jurisdictional  award  operated 

to    assign    respondent's    contract    to    the    Teamsters' 
Union    6 

1.  Respondent   had  a   valid   closed  shop   with  Local 
22382 6 

2.  The  Teamsters  succeeded  to  the  closed  shop  con- 
dition as  well  as  to  the  Green  Book 7 

B.  Respondent's  ''assistance"  to  the  Teamsters  was  re- 
quired under  its  contract 9 

C.  Even  under  the  Green  Book  alone,  Cedar  was  required 

to  maintain  membership  in  the  Teamsters 12 

Conclusion   15 


Table  of  Authorities  Cited 


Pages 

Bercut-Richards  decision,  65  N.L.R.B.  1052 14 

Matter  of  Electric  Steel  Foundry,  74  N.L.R.B.  No.  30 12 

Matter  of  Hagy,  Harrington  &  Marsh.  74  N.L.R.B.  No.  242.  .  12 
Matter  of  J.  E.  Pearce  Contracting  and  Stevedoring  Com- 
pany, 20  N.L.R.B.  1061 11 

Matter  of  United  Fruit  Company,  12  N.L.R.B.  404 7 

N.L.R.B.  V.  Cheney  California  Lumber  Co.,  327  U.S.  385.  ...  15 

N.L.R.B.  V.  Electric  Vacuum  Cleaner  Co.,  Inc.,  315  U.  S.  685  16 

N.L.R.B.  V.  G.  W.  Hume  Company,  No.  11,693 2,  6 

National  Labor  Relations  Board  v.  Flotill  Products,  Inc., 

No.  11,449   4 

Silva  V.  Mercier.  82  A.C.A.  742,  187  P.  ^2d)  60 12 


No.  11,694 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 

vs. 

Scientific  Nt^trition  Corporation,  d/b/a 
Capolino  Packing  Corporation, 

Respondent, 
and 

International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  A.F.L.,  and 
California  State  Council  of  Can- 
nery Unions,  A.F.L., 

Intervenors. 


y 


BRIEF  FOR  RESPONDENT. 


STATEMENT  OF  THE  CASE. 
The  Facts. 

At  page  2  of  the  Board's  Brief  the  Board  states  the 
question  before  the  Court  as  follows : 

"The  issue  in  this  case,  namely,  whether  the 
Board  properly  found  that  respondent  violated 
Section  8  (1)  and  (3)  of  the  Act  (National  T.abor 
Relations  Act,  49  Stat.  449,  29  U.S.C,  Sec.  151 


et  seq.)  by  rendering  assistance  to  the  Teamsters 
and  by  discharging  an  employee  because  he  re- 
fused to  join  the  Teamsters,  turns  upon  the  ques- 
tion whether,  as  respondent  claims,  it  had  a 
closed-shop  contract  with  the  Teamsters  at  the 
time  of  the  discharge  and  the  acts  of  assistance." 

The  Board  then  proceeds  to  argue  that  the  question 
is  identical  with  an  issue  raised  in  the  pending  case 
of  N.L.R.  B.  V.  G.  W.  Hume  Company,  number  11,693 
in  this  Court,  in  that  it  depends  on  "whether  the 
Master  Agreement  was  a  closed  shop.''  This  statement 
might  well  be  correct  if  the  "Green  Book"  or  Master 
contract  were  the  only  measure  of  the  contractual  re- 
lationship between  the  parties.  The  record  before  the 
Court,  however,  and  the  matters  ]:>resented  b}^  the 
Board  in  its  Brief,  raise  a  somewhat  different  ques- 
tion and  require  amplification  of  the  facts  as  described 
by  the  Board.  The  record  is  without  conflict  on  most 
of  the  material  facts  adduced  at  the  hearing;  the 
present  difference  between  respondent  and  the  Board 
results,  we  believe,  from  the  Board's  failure  to  con- 
sider uncontroverted  and  highly  material  evidence  in 
the  record,  and  in  the  Board's  failure  to  make  its 
conclusions  of  law  dr])endent  upon  the  record  as  a 
whole.  Instead  of  submitting  a  complete  i-estateraent 
of  the  facts  we  shall  set  forth  those  which  tlic  Board 
has  omitted  from  its  Brief,  following  the  outline 
adopted  ])y  the  Board. 

1.  Early  Imrgaining  relations  between  respondent 
and  Local  22382. 


We  agree  with  the  Board's  statements  at  pp.  3-4  of 
its  brief  that  respondent  made  an  agreement  in  1941 
with  Local  22382,  by  which  respondent  adopted  and 
agreed  to  he  Ijound  by  the  master  conti*act  estabhshed 
for  the  major  portion  of  the  CaUfornia  canning  in- 
dustry by  CaUfornia  Processors  and  Growers,  Inc., 
for  the  employers,  and  California  State  Council  of 
Cannery  Unions,  for  the  various  AFL  cannery  work- 
ers' unions.  We  likewise  agree  that  this  contractual 
arrangement  remained  in  effect  until  the  events  of 
May,  1945.  But  we  submit  that  the  adoption  of  this 
''Green  Book"  contract,  as  it  is  commonly  known,  was 
not  the  total  contract  between  respondent  and  Local 
22382.  In  addition  to  a  dues  check  off,  which  con- 
tinued until  the  first  of  1945  (Tr.  128),  it  was  a  condi- 
tion of  emj^loyment  that  all  employees  covered  by  the 
Green  Book  contract  remain  members  in  good  stand- 
ing in  Local  22382.  (Tr.  138,  141-42,  174,  198,  214.) 
Whether  this  union-shop  or  closed-shop  condition 
existed  as  a  matter  of  interpretation  of  the  Green 
Book  contract  or  as  a  collateral,  verbal  understanding 
l^etween  respondent  and  Local  22382  is  immaterial ; 
the  fact  is  that  such  a  condition  existed  down  to  May, 
1945,  and  there  is  no  inference  that  can  ])e  drawn  from 
the  record  to  the  contrary.  Such  supplementary  ar- 
rangements, adding  conditions  to  the  employment  re- 
lationship not  covered  specifically  by  the  Gi'een  Book 
contract,  were  quite  common,  particularly  in  the  "in- 
dependent" plants  which  were  not  af^liated  with 
C.  1^.  &  (L  An  identical  condition  existed,  for  examj)le, 
at  Flotill  Products,  Inc.,  in  Stockton,  and  is  now  be- 


fore  this  Court  in  the  matter  of  National  Lahor  Rela- 
tions Board  v.  Flotill  Products,  Inc.,  number  11,449. 
The  Board  significantly  makes  no  mention  of  this 
meml)ership  requirement  in  its  analysis  of  the  events 
of  May,  1945. 

2.  The  teamsters'  assertion  of  jurisdiction  over 
Local  22382. 

As  the  Board  notes  (Brief,  p.  4),  Local  22382  was 
a  Federal  local  union,  chartered  directly  by  the  exec- 
utive council  of  the  American  Federation  of  Labor. 
At  a  meeting  of  the  executive  council  held  from  April 
30,  1945  to  May  8,  1945,  the  council  ruled  that  juris- 
diction over  cannery  workers  should  be  assigned  to 
the  International  Brotherhood  of  Teamsters  because 
of  existing  teamster  jurisdiction  over  canneiy  ware- 
house work.  (Tr.  234.)  As  a  result  of  this  assign- 
ment of  jurisdiction  the  international  representative 
of  the  teamsters  claimed  successorship  to  the  con- 
tractual agreement  between  Local  22382  and  respond- 
ent by  letter  of  May  8,  1945. 

On  May  10,  1945,  a  trustee  was  appointed  for  Local 
22382  by  William  Green,  president  of  the  American 
Federation  of  Labor,  to  make  sure  that  the  assign- 
ment ])y  the  executive  council  Avas  properly  carried 
out.  (Tr.  234.)  Upon  the  refusal  of  the  officers  of 
Local  22382  to  deliver  its  assets  and  properties  to  the 
trustee  an  action  was  commenced  in  the  Superior 
Court  in  Stanislaus  County  to  compel  a  proper  trans- 
fer, and  pending  the  hearing  on  an  order  to  show 
cause  the  office  of  the  old  local  was  locked.   Following 


a  final  hearing  an  order  was  issned  by  the  Court  as- 
signing the  headquarters,  assets,  properties  and  funds 
of  Local  22382  to  the  trustee.  (Tr.  235.)  Inasmuch 
as  a  contract  between  Local  22382  and  respondent  was 
an  asset  in  which  the  local  union  had  an  interest  the 
ultimate  disposition  of  the  law  suit  by  the  Superior 
Court  gave  full  legal  sanction  to  the  executive  coun- 
cil's assignment  to  the  teamsters  early  in  May,  1945. 

3.  Respondent's  alleged  assistance  to  the  teamsters. 

The  Board  has  reviewed  the  events  within  the  plant 
from  May  14  to  shortly  after  May  18.'  With  but 
minor  exceptions  the  record  presents  no  conflict  as 
to  what  transpired  during  this  period;  where  there 
is  a  conflict  it  has  been  resolved  by  the  Trial  Examiner, 
and  we  do  not  seek  to  upset  his  findings  of  fact  on 
these  matters.  Our  ol)jection  is  to  his  conclusion  that 
these  events  constituted  a  forbidden  assistance  to  the 
Teamsters  Union. 

4.  The  discriminatory  discharge  of  Gus  Cedar. 


^In  a  number  of  instances  the  Board  summarizes  the  record 
with  considerably  less  objectivity  than  did  the  Trial  Examiner  in 
his  Intermediate  Report.  For  example,  the  Trial  Examiner  found 
(Tr.  43)  : 

"*  *  *  After  the  meeting  and  while  the  employees  were  still 
in  the  warehouse,  the  Teamsters  i-epresentatives  went  among 
the  employees  and  solicited  each  one  individually.  That  same 
afternoon  the  Teamsters  presented  signed  membership  appli- 
cations of  lo  of  the  employees  to  the  respondent  and  de- 
manded that  the  contract  be  signed." 
States  the  Board  upon  the  same  record  (Brief,  p.  9)  : 

"After  the  speeches,  the  five  Teamsters  representative's  who 
had  attended  the  meeting  circulated  among  the  assembled 
employees,  exhorted  them  to  .joint  the  Teamsters,  solicited 
each  one  individually,  and  succeeded  in  inducing  13  em- 
ployees to  sign  membership  application  cards," 


As  noted  by  the  Board  (Brief,  p.  13)  we  agree  that 
Giis  Cedar  was  discharged  because  he  was  not  a  mem- 
ber in  good  standing  of  the  Teamsters  Union  on  June 
22,  1945,  and  had  not  been  theretofore.  Our  position 
is  that  upon  the  record  before  this  Court  the  discharge 
did  not  constitute  an  unfair  labor  practice. 


ARGUMENT. 

A.  THE  EXECUTIVE  COUNCIL'S  JURISDICTIONAL  AWARD 
OPERATED  TO  ASSIGN  RESPONDENT'S  CONTRACT  TO  THE 
TEAMSTERS'    UNION. 

1.     Respondent  had  a  valid  closed  shop  with  Local  22382. 

Whatever  may  have  been  the  precise  contractual 
relationship  between  the  parties  in  the  case  of 
N.L.R.B.  V.  G.  W.  Hume  Company,  numl)er  11,693 
this  Court,  there  is  no  doubt  that  until  May,  1945, 
respondent  required  meml)ership  in  Local  22382  as 
a  condition  of  employment.  This  requirement  is  not 
questioned  anywhere  in  the  record.  (Tr.  174,  198,  214, 
216-17.)  Even  the  claimant  Gus  Cedar,  a  witness 
called  by  the  Board,  conceded  that  until  May  18,  1945, 
all  employees  were  members  in  good  standing  of  Ijocal 
22382,  and  he  did  not  know  of  any  employees  ])rior 
to  that  date  who  failed  to  maintain  membership  in 
good  standing.  (Tr.  138,  141-42.)  This  i)ractice, 
whether  reduced  to  writing  or  not,  was  as  much  a 
condition  of  the  employment  relationshi])  and  a  ]^art 
of  the  total  collective  bargaining  agreement  with  Local 
22382  as  were  the  terms  of  the  Green  Book  conti-act 
whicli  had  been  adopted  by  roference  in  1941.    There 


can  be  no  question  that  such  an  agreement  is  valid 
under  the  Act  even  though  not  reduced  to  writing. 
Matter  of  United  Fruit  Company,  12  N.L.R.B.  404. 

2.     The  Teamsters  succeeded  to  the  closed  shop  condition  as  well 
as  to  the  Green  Book. 

By  declaring  that  the  validity  of  Gus  Cedar's  dis- 
charge hinges  on  the  effect  of  the  master  agreement 
(Board's  Brief  pp.  2,  13,  14)  the  Board  in  effect 
agrees  that  the  teamsters  succeeded  to  the  contract 
held  hj  Local  22382,  for  without  such  successorship 
the  Board's  argument  would  depend  only  on  the  exclu- 
sive recognition  memorandum  executed  on  May  18, 
1945.  (Tr.  20.)  This,  quite  obviously,  sets  forth  noth- 
ing concerning  su])stantive  terms  or  conditions  of  em- 
ployment, let  alone  a  requirement  of  union  member- 
ship. 

The  Board  does  not  question  the  existence  of  the 
Grreen  l^ook  contract  between  the  teamsters  and  re- 
spondent. In  fact,  the  Board  states  that  ^'the  single 
issue  in  this  case  is  whether  the  master  agreement 
*  *  *  was  a  closed-shop  agreement,  or,  in  the  language 
of  the  proviso  to  Section  8  (3)  of  the  Act,  whether 
it  required  of  respondent's  employees  membership  in 
the  teamsters  'as  a  condition  of  employment.'  "  No- 
where does  the  Board  suggest  that  the  teamsters  were 
not  a  party  to  the  Green  Book  contract  with  respond- 
ent. And  inasmuch  as  there  is  nothing  to  indicate,  by 
inference  or  otherwise,  that  the  teamsters  and  re- 
spondent gave  separate  consideration  to  re-execution 
of  the  memorandum  incorporating  the  Green  Book 
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(or,  for  that  matter,  to  the  discussion  of  any  other 
collective  ])argaining-  agreement),  the  Green  Book  can 
enter  the  picture  on  and  after  May  18,  1945,  only  upon 
the  premise  that  the  teamsters  succeeded  to  the  con- 
tract held  by  Local  22382. 

But  the  Board  omits  a  most  substantial  part  of  the 
contractual  relationship  from  the  development  of  its 
conclusion  that  employment  was  not  conditioned  upon 
union  membership.  The  Board  ignores  the  require- 
ment, unquestionably  existing  until  May  18,  1945, 
that  employees  ))e  meml)ers  in  good  standing  of  the 
APL  union  if  they  were  to  secure  or  retain  employ- 
ment.- This  requirement,  as  we  have  stated,  was  as 
much  a  part  of  the  collective  bargaining  relationship 
as  any  section  of  the  Green  Book.  There  is  no  doubt 
that  the  teamsters  intended  to  succeed  to  this  condi- 
tion along  with  the  matters  set  out  in  the  industry 
contract.  In  the  letter  of  May  8,  1945,  the  teamsters 
made  claim  to  inherit  the  agreement  then  in  effect, 
and  agreed  tliat  upon  recognition  of  their  "inheri- 
tance" they  would  "live  up  to  the  agreement  now  in 
effect  to  the  latter."  (Italics  added.)  The  contractual 
]"elationship  was  not  claimed  piecemeal ;  it  was  claimed 
in  its  entirety.  Upon  this  ])asis  when  the  teamsters 
sent  the  recognition  memorandum  to  respondent  on 
May  17,  1945,  they  did  not  have  to  ask  for  a  written 


-The  Board  found  (Tr.  34,  Sec.  3)  that  ''The  contention  that 
the  parties  understood  and  administered  the  contract  as  requiring 
membership  in  the  Teamsters,  is  not  supported  by  the  evidence," 
and  that  there  was  no  closed  shop  agreement  with  respondent. 
In  view  of  the  foregoing  discussion  we  submit  that  these  findings 
are  wholly  without  evidentiary  support. 


agreement  establishing  a  closed — or  imion  shop,  any 
more  than  they  had  to  reqnest  a  re-adoption  of  the 
Green  Book  contract.  They  merely  asked  respondent 
to  inform  emi)loyees  that  they  had  to  become  and 
remain  mem])ers  of  the  Teamsters  Union,  instead  of 
Local  22382,  as  a  contractnal  obligation  rnnning  in 
favor  of  a  successoi'  organization.  It  was  not  a  pro- 
posal made  to  respondent  calling  for  acceptance  and 
the  creation  of  a  new  collective  bargaining  agreement. 
It  was  merely  a  concluding  step  in  the  procedure  by 
which  the  teamsters  stepped  into  the  shoes  of  Local 
22382. 


B.     RESPONDENT'S  "ASSISTANCE"  TO  THE  TEAMSTERS  WAS 
REQUIRED  UNDER  ITS  CONTRACT. 

As  the  Board  concedes,  the  (Ireen  Book  contract 
was  at  least  a  part  of  the  contractual  relationship 
between  respondent  and  Local  22382,  and  later  with 
the  teamsters.  The  assignment  of  the  interest  of  Local 
22382  to  the  teamsters  occurred  upon  the  rendition  of 
the  award  of  May  3,  1945,  by  the  executive  council 
of  the  American  Federation  of  Labor.  Thereafter  the 
Teamsters  Union  was  entitled  to  claim  the  benefits  of 
the  contract,  a  part  of  which  was  Section  11  of  the 
Green  Book,  set  forth  in  full  in  the  appendix  to  the 
Board's  l)rief,  pages  29-55,  particularly  at  page  44. 
The  first  sentence  in  this  Section  (captioned  '^Visits 
by  Union  Officials")  is  as  follows: 

"The  Employer   agi'ces   to  admit  to   its   j)lant 
at  all  reasonable  times  any  authorized  represen- 
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tative,  or  representatives,  of  the  Union  for  the 
purpose  of  ascertaining  whether  or  not  this  agree- 
ment is  being  observed  by  the  parties  hereto,  and 
to  assist  in  adjusting  grievances." 

This  paragraph  gave  teamster  representatives  the 
right  to  visit  the  plant  to  ol)serve  performance  of  the 
contract  not  only  as  to  wages  and  hours,  but  also  as 
to  the  compliance  by  the  employer  with  the  provisions 
of  Section  3  (Board's  Brief,  pp.  31-35)  relating  to 
preference  of  employment  and  the  necessity  for 
proper  application  for  union  membership  by  new  em- 
ployees. With  respect  to  employment  of  persons  not 
having  seniority  in  the  i^lant,  the  Green  Book  con- 
tract obligated  respondent  to  give  first  preference  to 
unemployed  union  members.  If  such  members  were 
not  available  non-members  could  l)e  hired,  Ijut  only 
by  making  application  for  membership  before  going 
to  work,  and  mem])ership  had  to  be  completed  within 
ten  days  of  employment.  Under  Section  11  of  the 
Green  Book  the  teamster  representatives  had  a  right 
to  be  in  the  j)lant  to  see  whether  new  employees  be- 
longed to  the  union,  and  their  solicitation  of  member- 
ship would  be  a  proper  exercise  of  that  right. 

The  Board  argues  that  two  types  of  activity  con- 
stituted unlawful  activity  within  the  plant.  First,  the 
Board  urges  that  the  activities  of  the  teamster  rep- 
resentatives themselves,  in  addressing  and  soliciting 
the  employees  constituted  improi)er  conduct  for  which 
respondent  is  chargeable.  The  answer  to  this  argu- 
ment is  that  what  the  teamsters  did,  they  did  by  rea- 
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son  of  their  siiccessorship  to  11  le  contract,  specifically 
under  Section  11  of  the  Grreen  Book.  Teamster  pres- 
ence and  conduct  in  the  plant  Avas  no  more  improper 
than  would  have  been  such  conduct  by  representatives 
of  Local  22382  prior  to  May,  1945,  particularly  in  the 
absence  of  a  ]'equest  for  similar  privileges  by  any 
other  group. 

Second,  the  Board  argues  that  assistance  given  to 
teamster  spokesmen  by  representatives  of  the  respond- 
ent was  a  violation  of  the  Act.  To  this  there  are  two 
answers.  For  one,  inasmuch  as  the  teamsters  suc- 
ceeded to  the  old  contract  the  statements  attributed 
to  Capolino  and  others  could  not  have  affected  the 
result.  The  same  issue  was  before  the  Board  in  Mat- 
ter of  J.  E.  Pearce  Contracting  and  Stevedoring  Com- 
pany, 20  N.Ii.R.B.  1061,  where  the  Board  said  (20 
N.L.R.B.  at  1074)  : 

"The  respondent  is  charged  with  having  sup- 
ported Local  1576  in  two  other  respects.  Mrs. 
Pearce  is  alleged  to  have  told  employees  as  they 
came  for  their  wages  on  or  about  July  15,  1938, 
that  'you'd  better  put  this  down  in  your  sock 
because  this  is  the  last  you  are  going  to  get  be- 
cause I  have  no  contract  with  the  C.  I.  O.'  Since 
this  statement  merely  recites  the  consequences 
which  flow  from  the  respondent's  legal  obliga- 
tions as  determined  above,  it  cannot  be  said  to 
constitute  sup])ort  of  Local  1576.  *  *  *" 

For  two,  the  statement  charged  to  Capolino  that 
"if  }'ou  don't  go  with  the  teamsters  they  will  quit 
delivery,  the  plaiit  will  be  tied  up  and  we  will  all  be 
out  of  work"  (Tr.  Ill,  140)  is  a  privileged  exercise 
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of  the  right  of  free  speech  because  it  carries  no  con- 
notation that  the  respondent,  as  distinguished  from 
the  union,  would  exercise  its  economic  power  to  shut 
down  the  plant.  Matter  of  Hagy,  Harrington  <£• 
Marsh,  74  N.L.R.B.  No.  242;  Matter  of  Electric  Steel 
Foundry,  74  N.L.R.B.  No.  30. 


C.     EVEN  UNDER  THE  GREEN  BOOK  ALONE,  CEDAR  WAS  RE- 
QUIRED TO  MAINTAIN  MEMBERSHIP  IN  THE  TEAMSTERS. 

Gus  Cedar  was  first  employed  by  respondent  about 
June,  1944.  (Tr.  100.)  Under  the  Green  Book  con- 
tract as  it  read  at  that  time  he  was  required  to  make 
application  for  membership  in  Local  22382,  as  a  new 
employee,  before  starting  to  work.  He  had  to  com- 
plete his  membership  in  Local  22382  within  ten  days. 
The  Board  states  that  tliereafter  there  was  no  require- 
ment that  membership  be  maintained  as  a  condition 
of  continued  employment.  An  answer  to  the  Board's 
argument  has  recently  been  given  by  Mr.  Justice 
Peters,  writing  the  opinio])  in  the  case  of  Silva  v. 
Mercier,  82  A.C.A.  742.  187  P.  (2d)  60  (petition  for 
hearing  before  Supreme  Court  gi'anted  January  27, 
1948).  The  views  ex]irossed  in  tliat  ease  are  o(|ually 
in  point  here. 

"The  clauses  of  the  contract  in  dispute  ai'c  sec- 
tions I  and  II,  particularly  section  II.  They 
provide : 

"'Section  I.  Recognition  of  the  L^nion :  The 
Employer  hereby  i-ecognizes  the  Union  as  the  sole 
collective  bargaining  agency  for  all  employees 
working  for  the  Employer  and  within  the  juris- 
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diction  of  the  Union,  who  are,  at  the  time  of  the 
signing  of  this  agreement,  or  thereafter  become 
members  of  the  Union. 

"  'Section  IL  Employment:  All  non-union 
milkers  ijresently  employed  or  hereafter  hired  by 
the  Employer  shall  make  application  for  mem- 
bership into  the  Union  within  seven  (7)  days 
from  the  date  of  the  signing  of  this  agreement,  or 
from  the  date  of  hiiing  by  the  Employer  (which- 
ever the  case  may  be),  and  each  shall  become  a 
mem]3er  of  the  Union  in  good  standing-  within 
thirty  (30)  days  from  the  date  of  said  hiring  un- 
less the  Union's  action  is  delayed  beyond  said 
30-day  period.  Whenever  the  Union  is  unable  to 
furnish  a  milker  in  emergencies  the  Employer 
shall  be  free  to  provide  his  own  emergency  milker 
for  the  emergency  but  such  milker  must  be  re- 
placed ])y  a  Union  milker  when  one  is  available. 

"  'Any  employee  suspended  or  expelled  by  the 
Union  for  violation  of  the  Constitution  and  By- 
Laws  of  the  Union  shall,  upon  seven  (7)  days 
written  notice  l)eing  given  l)y  the  Union,  be  laid 
off  until  such  time  as  he  shall  have  become  rein- 
stated in  the  Union.' 

"It  is  charged  in  the  complaint,  and  defendant 
by  his  demurrer  admits  that,  at  the  time  of  filing 
the  complaint  and  at  the  time  the  minute  order 
was  entered,  defendant  had  in  his  emjDloy  two 
non-emergency  non-union  workers  who  failed  to 
complete  their  membership  in  the  union  within 
the  30-day  period  si)ecified  in  Section  II  of  the 
contract.  All  notices  required  to  be  given  by  the 
union  were  served  on  the  employer."  *  *  * 

"We  are  here  dealing  with  a  union  shoj)  agree- 
ment, not  a  closed  shop  agreement,    Fundamen- 
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tally,  a  closed  shop  contract  requires  the  employer 
to  hire  only  union  Tnom]:>ers  and  to  discharge  non- 
union members.  Employees,  as  a  condition  of 
employment,  must  remain  union  members.  That 
is  not  the  present  contract.  The  union  shop  con- 
tract gives  the  employer  a  free  hand  in  hiring, 
but  requires  that  within  a  s])ecified  time,  the  non- 
union employees  hired  must  join  the  union,  and 
maintenance  of  such  membei'ship  is  a  condition  of 
continued  employment.  It  is  (fidte  obvious  that 
the  present  contract  was  intended  to  fall  within 
this  category."  *  *  *  (Italics  added.) 

(jrus  Cedar  was  required  to  I'emain  in  good  standing 
with  the  AFL  until  May,  1945,  by  reason  of  the  Green 
Book  contract,  and  he  was  equally  obligated  to  affili- 
ate with  the  teamsters  after  the  award  of  the  executive 
council  of  the  American  Federation  of  I^abor.  The 
existence  of  the  closed  shoj)  condition  discussed  above 
would  therefore  ])e  merely  cunuilative  as  to  him. 

The  Board  takes  the  view  that  with  respect  to  Cedar 
and  the  closed  shop  (piestion  the  parties  were  operat- 
ing under  a  contract  which  was  so  free  from  ambigu- 
ity as  to  preclude  tlie  consideration  of  a  union  mem- 
bership condition  under  the  Green  Book.  (Brief,  pp. 
22-23.)  Its  i)osition  on  this  point  is  rather  badly 
shaken,  however,  by  the  fact  that  most  of  the  follow- 
ing two  pages  of  the  brief  is  devoted  to  an  ex])lanation 
of  the  ambiguity  and  uncertainty  created  by  the  Board 
its(^lf  in  its  Bercut-Bichards  decision,  65  N.L.B.B. 
1052.  In  view  of  the  many  folios  of  argument  pre- 
sented by  the  Board  aiul  its  representatives  in  numer- 
ous proceedings  involving  this  contract  in  Avhich  the 
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Board  has  attempted  to  explain  its  own  confusion 
concerning"  the  contract,  it  may  well  be  that  the 
Board's  administrative  tongue  is  in  its  cheek  when 
it  refers  to  the  Green  Book's  ''unmistakably  clear 
terms."  (Brief,  p.  23,  note  24.)  We  submit  that  the 
evidence  of  the  closed  shop  practice  must  be  consid- 
ered by  the  Board,  either  as  a  matter  of  construction 
of  the  Green  Book  or  as  proof  of  an  agreement  sup- 
plemental to  it.  And  certainly  the  Board  is  wrong- 
in  concluding  that  the  lack  of  discharges  for  non- 
membership  (Brief,  p.  22;  Tr.  198,  219)  shows  that 
membership  was  not  a  condition  of  employment;  the 
fact  is  that  because  all  employees  maintained  their 
membership  there  was  no  necessity  to  invoke  the  pro- 
vision, until  Cedar  refused  to  comply  in  June,  1945. 


CONCLUSION. 

We  submit  that  the  Board's  conclusions  are  not 
supported  l\v  the  record.^  The  existence  of  a  require- 
ment of  union  membership  as  a  condition  of  employ- 


3 Although  the  Board  notes  that  formal  exceptions  to  the  Trial 
Examiner's  Intermediate  Report  were  filed  only  by  the  AFL,  its 
Brief  presents  the  issues  as  though  all  findings  of  fact  had  been 
challenged  by  all  parties.  One  of  the  points  relied  upon  by  the 
Board  in  its  Statement  (Tr.  80)  is  that  the  findings  of  fact  concern- 
ing the  alleged  unfair  labor  practices  "are  supported  by  substan- 
tial evidence."  All  parties,  furthermore,  argued  the  Trial  Ex- 
aminer's conclusions  in  considerable  detail  before  the  Board  in 
Washington,  B.C.,  and  it  therefore  appears  that  the  Board  is  not 
attempting  to  invoke  the  rule  of  NLRB  v.  Cheney  Calif oniia  Lum- 
ber Co.,  327  U.S.  385,  and  similar  cases  in  which  a  failure  to  pro- 
test findings  at  any  stage  of  the  proceedings  before  the  Board  is 
held  to  preclude  an  initial  attack  upon  them  when  enforcement 
is  sought  in  the  Circuit  Court  of  Appeals. 
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ment  during  the  relationship  with  Local  22382  is  un- 
controverted.  By  reason  of  the  award  of  the  AFL 
executive  council  of  May  3,  1945,  the  Teamsters  Union 
succeeded  to  all  the  rights  and  interest  of  Local  22382 
in  the  entire  contract  with  respondent,  including  the 
right  to  maintain  its  standing  in  the  plant  by  demand- 
ing membership  as  a  condition  of  employment.  With 
respect  to  the  activities  of  the  teamster  representatives 
in  the  plant,  commencing  on  May  11,  1945,  whatever 
they  did  was  pursuant  to  their  rights  under  the  Green 
Book.  The  record  wholly  fails  to  show  that  pressure 
was  put  on  seniority  people  who  under  the  Green 
Book  may  have  been  under  no  obligation  to  affiliate 
with  the  union.  In  this  repect  the  present  case  differs 
materially  from  authorities,  such  as  N.L.R.B.  v.  Elec- 
tnc  Vacuum  Cleaner  Co.,  Inc.,  315  U.  S.  685,  relied 
upon  by  the  Board.  And  if  the  teamsters  succeeded 
to  the  contractual  relationship  of  Local  22382,  the 
claim  that  the  discharge  of  Gus  Cedar  constituted  an 
unfair  labor  practice  would  fall  of  necessity. 

We  therefore  urge  that  the  petition  of  the  Board 
lie  denied. 

Dated,  Oakland,  California, 
November  1,  1948. 

Respectfully  submitted, 

J.  Paul  St.  Sure, 
Edward  H.  Moore, 
Attorneys  for  Respondent. 
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No.  11,694 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


National  Labor  Relations  Board, 


Petitioner, 


vs. 


Scientific     Nutrition     Corporation    d.b.a. 
Capolino  Packing  Corporation, 

Respondent. 


International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
of  America,  A.F.L.,  and  California  State 
Council  of  Cannery  Unions,  A.F.L., 

Plaintiffs  in  Intervention, 
vs. 

National  Labor  Relations  Board, 

Defendants  in  Intervention. 


BRIEF  FOR  INTERVENORS. 


I.     STATEMENT  OF  JURISDICTION. 

The  jurisdiction  of  this  Court  is  invoked  by  petitioner, 
as  we  understand  its  position,  under  Section  10  (c)  of  the 
National  Labor  Relations  Act  (49  Stat.  449,  29  TT.S.C. 
160(c))  hereinafter  called  the  ''Act".  The  Act  was 
amended   bv    the    Labor    Management   Relations    Act    of 


1947.    (Pub.  L.  No.  101,  80th  Cong.,  1st  Sess.,  June  23, 
1947,  29  U.S.C.A.  Sec.  141  ot  seq.  (1947  Supp.).) 


II.  STATEMENT  OF  THE  CASE. 
This  case  involves  the  construction  of  a  collective  bar- 
gaining agreement  between  the  Capolino  Packing  Corpora- 
tion, a  subsidiary  small  cannery  of  the  Scientific  Nutri- 
tion Corporation,  and  its  employees.  No  great  or  new 
principles  of  law  are  necessary  for  disposal  of  the  issues. 
The  intervenors  and  the  respondent  contend  that  the 
letter  of  their  written  agreement  constituted  a  closed- 
shop  agreement.  The  Board  states  that  it  does  not.  The 
intervenors  and  the  respondent  assert  that  they  were 
justified  in  interpreting  and  administering  it  as  a  closed 
shop  agreement.  This  the  Board  also  denies. 

For  many  years  prior  to  the  single  event  which  pro- 
duced this  case,  the  parties  to  the  contract,  agreeing  upon 
its  meaning  and  administration,  proceeded  in  industrial 
accord.  Indeed,  this  harmony  continued  thereafter,  despite 
the  shadow  thrown  upon  it  by  the  Board's  order.  How- 
ever, the  Board  would  now  distort  the  involved  contract 
into  an  instrument  which  the  parties  proposed  and  con- 
ceived to  be  an  agency  of  inevitable  discord.  If  the 
Board's  position  is  correct,  the  parties  contemplated  and, 
indeed,  guaranteed  for  themselves  recurrent  and  unresolv- 
able  work  stoppages. 

The  Board's  invocation  of  the  Wagner  Act  to  create 
this  minor  but  certain  source  of  industrial  strife  and 
unrest  is  a  strange  distortion  of  its  role. 
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It  is  the  more  strange  because  the  Board  originally 
conceived  and  tried  the  case,  not  upon  the  theory  that  the 
contract  constituted  an  open  shop  agreement,  but  upon 
the  thesis  that  the  agreement  had  been  unlawfully  pro- 
cured by  illegal  assistance  of  the  employer.  The  open  shop 
contention  came  as  an  after-thought  of  the  Board. 

Unsound  and  distorted,  the  contention  grew  out  of  a 
curious  history.  The  charge,  upon  which  this  complaint 
rests,  was  filed  by  a  C.I.O.  union  which  did  not  even  enter 
the  i)icture  until  almost  one  year  after  the  alleged  un- 
lawful discharge  occurred.  Instead  the  charge  was  filed 
by  an  organization  which  became  defunct  three  months 
thereafter  (R.  170),  and  the  charge  itself  was  dropped. 
It  was  this  organization  that  had  originally  petitioned  for 
an  election,  but,  in  October,  1945,  had  lost  the  election, 
the  employees  choosing  the  intervenor  as  their  collective 
bargaining  agency.  (Record,  N.L.R.B.  v.  C.  W.  Hume  Co., 
Vol.  II,  p.  612.)  On  April  22,  1946,  the  FTA-CIO,  a  second 
rival  organization  in  the  industry,  filed  a  charge  alleging 
that  the  respondent  had  conmiitted  unfair  labor  practices 
as  to  the  first  contending  labor  union  at  a  time  before 
FTA-CIO  had  even  come  upon  the  scene,  and  five  months 
l)rior  to  the  election ;  indeed,  ten  months  prior  to  the  filing 
of  the  charge!  (R.  3-5.)  It  was  this  dilatory  charge  which 
gave  delayed  birth  to  the  present  proceedings  and  conse- 
(juent  order  of  the  Board  sought  to  be  enforced  here. 

We  believe  the  Board  has  been  less  judicial  than  puni- 
tive. To  sustain  its  belated  complaint  it  would  ordain  a 
retroactive  decree^  destroying  a  collective  bai-gaining  con- 
tract  and   establishing   industrial    misunderstanding   and 


possible  strife.  The  Board  would  thus  use  the  Wagner  Act 
to  work  a  result  as  unjust  from  a  moral  standpoint  as  it 
is  unsupportable  procedurally  and  substantively. 


A.    THE  FACTS. 

1.     Early  bargaining  relations  between  the  respondent  and  Local 
22382. 

The  history  of  this  ease  begins  in  1941  when  the  Cap- 
olino  Packing  Corporation  entered  into  an  agreement 
with  a  local  union  of  the  A.  F.  of  L.  designated  as  Fed- 
eral Local  22382.  (R.  43,  214-215.)  The  contract  which 
the  company  consummated  with  this  union  on  March  1, 
1941,  ran  from  year  to  year  unless  notice  of  intention  to 
modify  was  submitted  at  least  fifteen  days  prior  to  the 
end  of  the  calendar  year.  (Pet.  Brief  p.  47.) 

During  the  period  1941-1945  the  company  continued  to 
bargain  only  with  Local  22382.  While  the  master  con- 
tract entered  into  between  the  employers'  association, 
California  Processors  and  Growers,  Inc.,  and  the  union's 
representative,  the  California  State  Council  of  Cannery 
Unions  (R.  43,  198,  214-215),  set  the  pattern  for  its  col- 
lective bargaining  contract,  Capolino  Packing  Corpora- 
tion retained  its  independent  status,  stipulating  to  accept 
such  terms  as  the  master  contract  provided  and  settling 
all  disputes  and  grievances  locally.  Respondent  did  not 
become  a  member  of  the  California  Processors  and  Grow- 
ers (R.  174) ;  nor  is  there  any  evidence  that  it  was  aware 
of  the  history  of  the  master  agreement  which  the  parties 
utilized  as  a  prototype  for  the  contract  at  the  small  plant 
at  Atwater,  California. 


The  relations  between  the  parties  to  the  contract  were 
cordial  (R.  179)  and,  in  the  memory  of  the  witnesses, 
every  employee  was  a  member  in  good  standing  in  the 
A.F.L.  Local  22382.  (R.  138,  141-142,  174-175.)  The  Capo- 
lino  Packing  Corporation  had  even  instituted  a  union  dues 
check-off  system  (R.  128,  152)  at  the  request  of  the  A.F.L. 
Local  (R.  151)  and  maintained  this  check-off  until  early 
in  1945.  (R.  152,  216,  223.) 

In  1944  Capolino  sold  his  plant  to  the  respondent  (R. 
43-44;  152,  215,  220)  but  the  respondent  continued  to  oper- 
ate the  plant  with  Capolino  as  manager  and  maintained 
the  collective  bargaining  agreement  in  effect.  (R.  215,  216, 
217.)  The  dues  check-off  system  was,  however,  discon- 
tinued in  January,  1945.  (R.  223.) 

2.     The  Teamster  succession  to  the  bargaining  status  of  Local 
22382. 

During  this  period  Local  22382  remained  an  unaffiliated 
federal  local  union  of  the  American  Federation  of  Labor 
(R.  43,  107-108,  220,  234)  but  during  the  early  months 
of  1945,  there  developed  a  movement  among  the  member- 
ship of  some  cannery  locals  to  obtain  the  status  of  an 
international  union  or  affiliation  with  an  international 
union  of  the  American  Federation  of  Labor. 

As  a  result,  at  the  meeting  of  the  Executive  Council  of 
the  American  Federation  of  Labor  April  30-May  8, 
1945,  the  Council  ruled  that  jurisdiction  over  the  cannery 
workers  should  be  assigned  to  the  International  Brother- 
hood of  Teamsters.  (R.  234.)  To  implement  the  transfer 
the  American  Federation  of  Labor,  through  its  president, 
on  or  about  May  10,  1945,  appointed  a  trustee,  charged 
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with  the  duty  of  effecting  an  orderly  succession.  (R.  234.) 
Concurrently  with  the  award  of  jurisdiction  to  the  Team- 
sters, the  International  representative  of  the  Teamsters 
notified  the  Scientific  Nutrition  Co.  (Mr.  Capolino,  spe- 
cifically) by  letter  dated  ]\Iay  8,  1945,  that  the  Teamsters 
had  succeeded  as  the  governing  agency  of  Local  22382 
and  requested  recognition,  promising  in  turn  to  admin- 
ister the  existing  agreement  ''to  the  letter."  (R.  186-187.) 

Some  time  in  this  period  a  group  of  discontented  work- 
ers who  objected  to  the  Teamster  affiliation  formed  an  or- 
ganization kno^vn  as  the  Cannery  and  Food  Process 
Workers'  Union.  This  organization  evidently  held  meet- 
ings in  April,  1945,  (R.  207)  and  attempted  to  affiliate 
with  a  group  known  as  the  Pacific  Coast  Council  of  Can- 
nery and  Food  Process  Workers  Union.  The  latter  or- 
ganization in  turn  attempted  to  affiliate  with  the  Sea- 
farers' International  Union.  (R.  235-236.)^  However,  on 
April  26,  1945,  the  American  Federation  of  Labor  noti- 
fied the  Seafarers'  International  Union  that  it  had  no 
jurisdiction  over  the  cannery  unions  (R.  236)  and  the 
above-mentioned  Cannery  and  Food  Process  Workers' 
Union,  in  September  or  October,  1945,  (R.  154),  there- 
after, became  defunct. 

3.     Respondent's  behavior  subsequent  to  the  Teamsters'  succes- 
sion to  Local  22382. 

Very  likely  the  entire  controversy  would  not  have  even- 
tuated if  the  respondent  had  complied,  without  question, 
with  the  Teamsters'  letter  of  May  8th,  1945.  However,  an 


'The  sequential  background  of  the  dispute  was  nari'ated  by 
counsel  for  Intervcnors  at  the  request  of  the  Trial  Examiner. 
(R.  221,  223.) 


odd  circumstance  gave  him  pause.  The  secretary-treasurer 
of  Local  22382,  a  Mr.  Tomson,  a  leading  figure  in  the 
attempt  to  lead  the  membership  of  the  Local  into  affilia- 
tion with  the  Cannery  and  Food  Process  Workers  Union, 
sent  a  letter,  dated  May  11,  1945,  to  the  Capolino  Pack- 
ing Corporation.  The  letter,  purportedly  written  in  Tom- 
son's  representative  capacity  as  organizer  for  the  "Can- 
nery and  Food  Process  Workers'  Council  of  the  Pacific 
Coast",  advised  the  Company  that  the  Council  was  pre- 
pared ''upon  request  of  the  Local  Union  to  represent  the 
Local  LTnion  and  the  employees  in  your  plant  in  collective 
bargaining  matters ' ',  after  first  stating  that  the  employees 
had  ''terminated  their  membership  in  Local  22382  and 
have  *  *  *  organized  under  the  name  of  Cannery  and 
Food  Process  Workers'  Union  of  Modesto  *  *  *".  (R. 
205,  206.)- 

After  a  "trivial  conversation"  between  Mclsaac,  plant 
suj^erintendent  of  the  Capolino  plant,  and  Capolino,  they 
decided  "to  put  the  issue  before  the  employees,  tell  them 
to  make  some  decision  so  (respondent)  could  get  down 
and  operate  our  plant  reasonably."  (R.  207,  208.)  Ac- 
cordingly, on  the  following  Monday  the  employees  were 
assembled  and  notified  of  the  receipt  of  the  letter  from 
the  Teamsters.  (R.  178.)  The  exact  words  of  Capolino 
during  this  meeting  are  in  dispute.  Mclsaac  testified: 

"He  *  *  *  asked    the    employees    to    get    together 
and  decided  what  union  they  would  like   to  affiliate 


-As  we  have  noted,  supra,  *'The  Cannery  and  Food  Workers 
Council"  expired  (if  indeed  it  ever  existed)  after  the  disavowal 
of  jurisdiction  by  the  Seafai-ers  International  Union.  (R.  235- 
236.)  The  concern  of  respondent  over  the  presumptuous  claim  in 
this  letter  was,  therefore,  unnecessary. 
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with,  that  he  was  afraid  this  was  going  to  lead  to  a 
lot  of  trouble  and  possibly  shut  the  plant  down; 
that  all  he  was  primarily  interested  in  was  to  keep 
the  plant  running,  that  he  did  not  care  who  they 
affiliated  with  or  joined;  if  they  joined  up  with  the 
devil  it  would  be  all  right  with  him.  All  he  wanted 
was  peace  amongst  his  employees  and  to  o^^erate  the 
plant."  (R.  178,  179.) 

Cedar,  the  discharged  employee,  testified: 

* '  He  said  that  he  had  received  notice  that  the  Team- 
sters Union  were  going  to  take  over  the  plant,  and 
there  was  nothing  we  could  do  about  it,  and  he  wanted 
to  know  what  we  are  going  to  do  about  it."  (R.  111.) 

a*  *  *  YiQ  also  said,  'If  you  don't  go  with  the 
Teamsters  they  will  quit  delivery,  the  plant  will  be 
tied  up  and  we  Avill  all  be  out  of  work'. "^  (R.  111.) 

The  letter  received  from  the  Teamsters  was  posted  in 
the  plant  and  later  in  the  day  four  representatives  of  the 
Teamsters  called  at  the  plant  and  inquired  whether  the 
Company  intended  to  carry  out  the  agreement.  The  Com- 
pany informed  them  that  they  would  not  do  so  until  proof 
of  their  designation  by  the  employees  was  supplied.  (R. 
181.)  The  Teamsters  rec^uested  permission  to  address  the 
employees  and  the  permission  was  granted.  Mclsaac  as- 
sembled the  employees  and  informed  them: 


3The  Trial  Exauiiner  credited  the  testimony  of  Cedar  (R.  47) 
despite  the  fact  that  he  was  hazy  on  the  date  of  the  meeting:  and 
contradicted  details  of  his  testimony  in  later  examination,  i.e., 
although  Cedar  testified,  as  above  quoted,  that  Capolino  had 
stated  he  had  "received  notice  that  the  Tcamstei's  Union  were 
going  to  take  over  *  *  *",  Cedar  later  stated  in  ivsponse  to  the 
question,  "Was  anv  reference  made  to  anv  letters  from  the 
Teamsters?":  "Not  at  that  time".  (R.  112.) 


*'•  •  *  there  were  representatives  of  the  Team- 
sters Union  who  would  like  to  talk  to  them,  but  it 
was  entirely  up  to  them  whether  they  wanted  to  listen 
to  it.  Whatever  they  wanted  to  do  was  entirely  up 
to  them.  They  could  feel  free  to  stay  and  listen  to  it 
or  go  on  back  to  their  work.  It  wasn't  necessary  for 
them  to  take  any  action,  do  anything,  merely  listen." 
(R.  181,  182.) 

This  testimony  was  not  contradicted  by  Cedar. 

During  this  second  assemblage  of  the  employees,  officers 
and  members  of  Local  22382  stated  their  reasons  for 
the  affiliation  with  the  Teamsters  and  the  advantages  of 
the  affiliation  (R.  183)  and  later  solicited  cards  evincing 
approval  of  the  succession  from  the  individual  employees. 
(R.  116,  117.)  It  must  be  pointed  out  that  there  would 
have  been  no  need  for  this  solicitation  had  the  respondent 
recognized  the  succession  upon  demand  of  the  Interna- 
tional representative ;  indeed,  the  fact  that  within  two  days 
the  Teamsters  presented  signed  applications  from  a  clear 
majority  of  the  employees  (R.  184)  is  strongly  indicative 
of  the  fact  that  respondent's  refusal  to  recognize  the 
Teamsters  upon  written  application  was  born  of  an  un- 
necessary caution. 

The  presentation  of  proof  of  the  Teamsters'  clear  ma- 
jority satisfied  even  the  careful  respondent,  and,  on  May 
18,  1945,  it  recognized  the  Teamsters  as  the  exclusive 
bargaining  representative  under  the  current  bargaining 
agreement.  (R.  20,  189.) 

Upon  execution  of  the  agreement  with  the  Teamsters, 
Mclsaac  assembled  the  employees  and  verbally  informed 
them  that  it  had  signed  the  contract  (R.  211,  212)  and  a 
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few  days  later  the  local  officials  of  the  Union  came  to 
the  plant  and  showed  the  contract  to  the  employees.  (R. 
208,  212.) 

On  June  22,  1945,  the  Teamsters  served  written  demand 
upon  the  respondent  to  discharge  Gus  Cedar  for  failure 
to  join  the  Union.  The  discharge  for  this  cause  was  stated 
to  be  '4n  accordance  with  the  terms  of  the  agreement 
between  your  company  and  Local  748".  (R.  191,  192.) 
Upon  receipt  of  the  letter,  Cedar  was  discharged  for  fail- 
ure to  join  the  Union.  (R.  102-103.) 


B.     THE  BOARD'S  DECISION  AND  ORDER. 
The  Board  held  that  the  Cedar  discharge  violated  the 
Act   because   the   Company   did   not   have   a   closed-shop 
contract  with  the  Teamsters. 

The  Board  does  not  controvert  the  fact  that  the  Team- 
sters succeeded  to  the  contract  of  Local  22382  (R.  32,  33) 
but  reduces  that  agreement  to  an  open-shop  contract,  and, 
thus  contends  that  by  holding  the  above  described  meet- 
ings and  expressing  his  views,  respondent  assisted  the 
Teamsters  in  recruiting  new  members. 

It  is  obvious,  of  course,  that  if  Local  22382  did  have  a 
closed-shop  contract,  as  intervenors  contend,  no  unlawful 
acts  \vere  conmiitted.  Once  the  Board  grants  that  the 
Teamsters  were  the  lawful  bargaining  representative  of 
the  employees,  it  must  hold  that  the  Company  was  under 
an  obligation  to  recognize  them.  The  Company's  per- 
mission to  address  the  employees  to  obtain  proof  of  this 
status  is  merely  an  attenuated  performance  of  this   ob- 
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ligation.  The  Company's  verbal  statement  to  the  em- 
ployees that  the  Company  had  signed  a  contract  with 
their  authorized  representative  is  nothing  more  than  an 
academic  announcement  of  the  fulfillment  of  a  statutory 
duty.  The  Company's  acquiescence  in  the  Teamsters'  ex- 
hibition of  the  contract  to  the  employees  during  a  rest 
period  is  no  more  than  a  recognition  of  a  customary  and 
salutary  right  of  the  bargaining  agent. 

In  view  of  the  decision  of  the  Board,  therefore,  the 
statements  attributed  to  the  Teamsters  to  the  etfect  "If 
you  boys  (employees)  don't  sign  up,  you  will  be  all  sitting 
out  in  the  park  because  this  plant  is  going  to  be  closed" 
(R.  50;  121,  Petitioner's  Brief,  p.  10)  and  "*  *  *  either 
you  sign  up  or  else  *  *  *  You  know,  out  you  go"  (R. 
51,  121)  have  absolutely  no  relevance  to  this  proceeding 
for  enforcement  of  the  Board's  order.  There  is  not  a 
shred  of  evidence  that  the  statements  were  heard  by  the 
respondent's  supervisors  and  cannot,  therefore,  be  at- 
tributed to  him.  And,  indeed,  even  if  the  statements  were 
made  with  the  express  approval  of  the  respondent  they 
would  be  privileged  if,  as  intervenors  contend,  respondent 
had  a  closed  shop  contract  with  Local  22382 — since  the 
Board  does  not  controvert  the  fact  that  the  Teamsters 
inherited  the  contract  by  virtue  of  the  award  of  juris- 
diction. 

The  same  observation  may  be  made  of  the  discharge  of 
Cedar  on  June  22,  1945,  for  failure  to  sign  up  with  the 
Teamsters.  (R.  50-53.)  If  the  Teamsters  had  a  closed-shop 
agreement  with  the  resj)ondent  on  this  date,  the  discharge 
in  pursuance  of  the  agreement  was  simply  the  fulfill- 
ment of  a  statutory  obligation. 

-  £'. 
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Nevertheless,  upon  the  finding  that  the  agreement  ac- 
quired by  the  Teamsters  by  virtue  of  the  award  of  juris- 
diction did  not  constitute  a  closed  shop  contract  and  upon 
the  foregoing  facts,  the  Board  found  that  respondent 
rendered  assistance  to  the  Teamsters,  in  \dolation  of  Sec- 
tion 8  (1)  of  the  Act  (R.  33)  and  discharged  Cedar  in 
violation  of  Section  8  (3)  and  (1).  (R.  34.) 

The  Board's  order  requires  the  respondent  to  cease  and 
desist  from  encouraging  membership  in  the  Teamsters 
or  any  other  organization,  to  reinstate  Cedar  with  back 
pay  and  to  post  the  usual  notices  of  compliance.  (R. 
35-38.) 


III.     STATEMENT  OF  THE  ISSUES. 

The  Board  has  properly  confined  the  issues  to  a  de- 
termination whether  the  resx)ondent  had  a  "closed-shop" 
agreement  at  the  time  the  alleged  acts  of  assistance  and 
the  discharge  of  Cedar  occurred.  The  Board  contends  the 
acts  were  unlawful  because  the  respondent  did  not  have 
a  closed-shop  agreement  during  this  period  and  tacitly 
admits  the  acts  were  lawful  if  it  did.  So  narrowed,  the 
issues  may  be  succinctly  stated: 

(1)  Does  an  agreement  between  an  employer  and  a 
union  providing: 

(a)  If  the  employer  should  have  any  non-union  em- 
ployee in  his  employ  the  employees  may,  without 
violating  the  agreement,  refuse  to  work, 

(b)  The  employer  shall  re(}uest  evidence  of  mem- 
bership in  the  Union  of  all  employees  and  notify  the 
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Union  of  any  employee  not  presenting  such  evidence, 
and 

(c)  The  Union  shall  notify  the  employer  of  any  de- 
linquent or  suspended  Union  member  or  non-Union 
employee,  and 

(d)  All  new  employees  shall  be  hired  through  the 
Union,  or  required  to  join  the  Union  within  ten  days, 
constitute  a  ''closed-shop"  agreement  within  the 
meaning  of  the  National  Labor  Relations  Act  and 

(2)  If  not  a  closed  shop  agreement  by  strict  construc- 
tion, is  such  an  agreement  sufficiently  ambiguous  to  war- 
rant the  parties  in  regarding  these  provisions  as  col- 
lectively conditioning  continued  employment  upon  union 
membership  and  in  administering  the  agreement  as  a 
' '  closed-shop ' '  agreement. 


IV.     ARGUMENT. 

A.  THE  BOARD'S  FINDING  THAT  RESPONDENT  AND  THE  IN- 
TERVENORS  DID  NOT  HAVE  A  CLOSED-SHOP  CONTRACT  IS 
UNTENABLE. 

1.  The  inclusion  in  the  collective  barg^aining-  agreement  of  the 
provision  permitting'  union  members  to  lay  down  their  tools 
if  non-union  members  are  employed  is  decisive  evidence  that 
the  collective  bargaining  agreement  between  respondent  and 
interveners  constituted  a  closed-shop  contract. 

In  the  instant  case,  the  parties  to  the  agreement  util- 
ized an  ancient  provision  to  denominate  the  existence 
of  a  closed-shop  and,  indicative  of  the  overriding  impor- 
tance attached  to  this  issue  of  union  security,  placed  the 
provision  as  prefatory  to   all  other  union   security  pro- 
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visions    in    the    contract.    Section   III   of    the    agreement 

provides : 

"It  is  recognised  that  the  refusal  of  Union  mem- 
bers to  work  ivith  non-Union  employees  who  are  with- 
in the  jurisdiction  of  the  Local  Union  shall  not  con- 
stitute a  violation  of  this  agreeynent  *  *  *."  (Ap- 
pendix B,  Petitioner's  Brief,  p.  31.) 

The  inclusion  of  this  provision  is,  we  submit,  decisive 
of  the  question  whether  the  parties  to  the  agreement  exe- 
cuted a  closed-shop  agreement:  this  provision  is  the 
strongest  concession  that  an  employer  can  grant  to  as- 
sure the  Union  of  maintenance  of  closed-shop  conditions. 

The  provision  authorizes  work  stoppages  for  the  en- 
forcement of  a  closed-shop  provision,  and  has  been  so 
recognized  by  conunentators.^  Indeed,  it  permits  enforce- 
ment of  the  clause  by  the  method  of  work  stoppage  which 
is  even  more  drastic  than  a  strike.^ 


^"In  a  few  industries,  where  bargaining  is  generallj'  conducted 
with  employers'  associations,  the  strike  has  been  accepted  as  a 
means  of  enforcing  the  agreement  against  recalcitrant  members  of 
the  association.  In  such  cases,  strikes  against  individual  enu- 
ployers  are  permitted  for  enforcement  purposes  and  do  not  con- 
stitute a  violation  of  the  association  agreement."  (Italics  sup- 
plied.) "Union  Security  Provisions",  Bulletin  No.  686,  U.S.  De- 
partment of  Labor,  Bureau  of  Labor  Statistics,  U.S.  Government 
Printing  Office  (1942),  p.  162.  Thus,  the  Bureau  of  Labor  Statis- 
tics notes  that  an  employer  association,  in  permitting  employees  to 
refuse  to  work  if  non-union  persons  are  employed,  assents  to  the 
enforcement  of  such  an  agreement  as  a  closed  shop. 

^Thc  distinction  between  a  refusal  to  Avork  and  a  strike  is  demon- 
strated bv  the  following  language  from  Neiv  York  Labor  Relations 
Board  v.' Union  Club  of  City  of  New  York,  268  App.  Div.  516,  52 
N.Y.  Supp.  (2d)  74  (1944)  :  "What  occurred  here  did  not  amount 
to  a  strike  in  the  ordinary  sense  of  the  term.  Tlie  enii)loyees  did 
not  leave  the  premises  of  the  employer,  but  remained  thereon.  They 
did  not  choose  to  abandon  their  work  until  their  demands  were 
met. ' '  This  case  was  reversed  on  other  grounds  in  New  York  State 
Labor  Relations  Board  v.  Vnion  Club  of  City  of  New  York,  295 
N.  Y.  917,  68  N.E.  (2d)  29  (1946). 
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Embodied  only  in  the  contracts  of  Unions  having  a 
long  history  of  the  strictest  closed-shop  conditions,  it  pro- 
vides a  modus  operandi  which  would  place  an  employer 
in  the  disastrous  position  of  subjection  to  economic  ruin 
if  non-Union  members  are  employed  or  retained.  Clearly 
in  the  absence  of  such  a  closed-shop  enforcement  provision, 
the  employees  would  not  have  this  right  to  lay  down  their 
tools.''  Nor  can  it  be  successfully  maintained  that  an  em- 
ployer would  authorize  this  cessation  of  operations  during 
working  hours  and  consequent  increase  in  operating  costs 
if  he  contemplated  hiring  or  retaining  a  non-Union  em- 
ployee. Substantively,  the  Board  is  arguing  that  the  em- 
ployer, in  effect,  contemplated  the  retention  or  hiring  of 
non-Union  employees  and  concurrently  authorized  the 
Union  employees — his  entire  working  force — to  lay  doMTi 
their  tools  if  he  did.  The  absurdity  of  ascribing  such  a 
schizophrenic  intention  to  the  bargaining  parties  is  mani- 
fest. 

Yet  this  absurdity  is  compounded  and  rendered  more 
grotesque  when  the  bargaining  agreement  is  construed  in 
conjunction  with  the  provisions  of  the  National  Labor 
Relations  Act  and  decisions  thereunder."^  Having  author- 


^Thns  in  arbitration  proceedings  involving  the  United  Automo- 
bile Workers  and  the  Allis  Chalmers  Manufacturing  Company 
arising  out  of  the  refusal  of  an  employee  to  work  alongside  a 
prompter  of  a  rival  union  and  deserter  from  the  CIO,  arbitrator 
Lloyd  Garrison  after  finding  the  bargaining  agreement  did  not 
provide  for  a  closed-shop,  established  the  principle : 

"A  member  of  a  la])or  organization  {in  absence  of  closed-shop) 
has  no  right  to  refuse  to  work  with  another  man  because  the  other 
man  is  a  member  of  another  labor  organization." 

Airnrds  hi/  Special  Arhitrators,  Rules  on  Tlnion-Companif 
Relations,  9  Labor  Relations  Reference  Manual  833  (1941), 

■^It  goes  without  saying  that  "the  contracting  parties  are  pre- 
sumed to  have  had  in  view  the  statute  upon  the  subject,  and  it  must 
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ized  the  employees  to  lay  down  their  tools  if  non-Union 
employees  are  employed,  the  employer  would  be  powerless 
to  terminate  the  stoppage  by  discharging  the  non-Union 
employee  since  such  a  discharge,  according  to  the  Board, 
would  constitute  an  unfair  labor  practice  under  the  doc- 
trine of  the  Star  Publishing  Company  case.^  Nor  could 
the  employer  discharge  the  idle  employees  and  terminate 
the  employer-employee  relationship:  the  employees  laid 
down  their  tools  at  his  express  and  written  authorization! 
Yet,  according  to  the  Board,  the  parties  intended  nothing 
less  than  this  absurdity. 

It  is  hornbook  law  that  a  contract  is  not  to  be  construed 
to  yield  an  unusual  and  extraordinary  result.  It  is  equally 
axiomatic  that  a  contract  will  be  presumed  to  have  been 
drawn  for  the  attainment  of  lawful  objectives.  The  Board, 
by  cavalierly  dismissing  this  vital  provision,  has  ascribed 
to  the  bargaining  parties  the  desire  to  subject  the  re- 
spondent's plant  to  the  hazard  of  economic  destruction 
eventuating  upon  the  whim  of  a  single  employee  who 
fails  to  retain  his  Union  membership,  for  the  Board  de- 
nies the  employer  any  lawful  means  of  terminating  the 
consequent  work  stoppage. 

The  jDrovision  in  question  is  a  more  stringent  Union 
security  clause  than  the  usual  closed-shop  provision.  In 
the  event  of  a  breach  by  the  employer  of  a  standard,  ex- 
plicit, yet  bare,  promise  to  maintain  a  closed-shop,  the 
emx^loyees  could: 

be  held  to  enter  into  and  become  a  part  of  their  contract  upon  that 
subject,  if  the  contract  can  lie  so  construed".  Brown  v.  KHng,  101 
(Jfil  29r)  ;?5  Pac  995  (1894). 

m.L.k.B.  V.  star  Puhlishing  Co.,  97  F.  (2d)  465  (CCA  9),  en- 
forcing 4  N.L.R.B.  498. 
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(a)  Waive  the  breach. 

(b)  Take  legal  action  to  enforce  the  agreement  or 
obtain  compensation  for  the  breach. 

(c)  Strike  to  compel  enforcement. 

Under  the  present  provision,  the  employees  have  the 
above  alternatives  and  also  the  privilege  of  conducting  a 
work  stoppage  until  the  non-union  employee  is  dismissed. 
Insofar  as  a  body  of  judicial  decision  exists  to  the  effect 
that  a  work  stoppage,  as  distinguished  from  a  strike,  to 
compel  performance  of  a  collective  bargaining  agreement 
is  unlawful,''  the  inclusion  in  a  collective  bargaining  agree- 
ment of  employer  authorization  for  such  action  is,  indeed, 
far  more  advantageous  to  the  Union  than  a  less  enforce- 
able albeit  more  exjilicit  promise  that  no  non-Union  em- 
ployee will  be  retained. 

2.  The  mechanics  set  forth  in  the  agreement  to  implement  the 
provision  enabling  the  union  members  to  lay  down  their 
tools  if  non-union  members  are  employed  are  consonant  only 
with  the  existence  of  a  closed-shop  agreement. 

That  the  parties  contemplated  that  this  provision  should 
operate  as  a  closed-shop  provision  is  clearly  indicated  by 
the  mechanics  set  forth  in  the  agreement  by  which  the 
provision  was  to  be  enforced.  Quoting  further  from  Sec- 
tion III  (a) : 

"(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-Union  employees  who  are 
within  the  jurisdiction  of  the  local  Union  shall  not 

^Sec :  New  York  Labor  Hekitions  Board  v.  Union  (Hub  of  City 
of  New  York,  268  App.  Div.  516,  52  N.Y.  Supp.  (2d)  74  (1944) 
(see  footnote  5,  supra)  ;  (\  G.  Conn,  Ltd.  v.  National  Labor  Rela- 
tions Board,  108  Fed.  (2d)  390  (CCA  7)  (1939). 
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constitute  a  violation  of  this  agreement,  provided, 
however,  that  before  any  strike  action,  job  action, 
or  other  direct  action  is  taken  on  this  account,  the 
local  Union  will  submit  the  matter  for  adjustment 
as  provided  in  Section  8  hereof.  In  order  to  aid  in  the 
prompt  adjustitient  of  such  matters,  the  Union  shall 
furnish  its  members  with  a  clearance  card,  dues  book 
or  other  evidence  of  paid-up  membership,  and  when 
employees  who  are  on  the  seniority  lists,  as  defined 
in  Section  9  hereof,  are  called  to  work,  the  employer 
will  request  that  such  evidence  be  presented  by  those 
who  have  it,  and  will  keep  a  record,  ivhich  will  be 
available  to  the  Union,  of  all  employees  who  do  not 
present  such  evidence.  Similarly,  the  Union  will  from 
time  to  time,  when  such  information  is  available, 
notify  the  employer  of  the  names  of  delinquent  or 
suspended  members,  or  other  non-Union  employees, 
according  to  Union  records."   (Italics  sujoplied.) 

Paraphrasing  the  Board's  essential  contention  that  the 
above  provision  is  consistent  with  the  creation  of  an  open 
shop,  we  find  the  employer  not  only  authorizing  economic 
action  against  his  plant  but  also  actively  assisting  in  dis- 
covering grounds  for  commencing  it!  The  employer  must 
"keep  a  record"  of  employees  who  fail  to  join  the  Union, 
and  he  must  make  that  record  ''available  to  the  Union". 
When  the  record  shows  non-membership  of  a  single  em- 
ployee, all  employees  are  entitled  to  stop  working.  Can  it 
be  seriously  contended  that  an  employer  would  not  only 
authorize  a  work  stoppage  but  bind  himself  to  the  duty 
of  furnishing  the  Union  with  the  grounds  for  its  com- 
mencement if  his  contract  with  the  Union  were  intended 
to  prevent  the  discharge  of  the  offending  em])loyee,  the 
source  of  the  difficulty? 
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These  provisions  for  checking  and  cross-checking  for 
''evidence  of  paid-up  membership",  implementing  the 
right  to  lay  down  tools  if  non-Union  employees  are  re- 
tained, comprise  nothing  less  than  an  implicit  recognition 
of  the  re({uirement  that  such  Union  card  be  obtained  and 
maintained  by  the  employee.  Obviously,  unless  the  parties 
to  the  agreement  contemplated  the  discharge  of  any  non- 
union employee,  the  mere  determination  of  non-Union 
status  would  not  "aid  in  the  prompt  adjustment"  of  a 
threatened  exercise  of  the  contractual  privilege  to  cease 
work.  The  only  possible  method  of  "adjustment"  and 
avoidance  of  strife  is  the  discharge  of  the  non-Union  em- 
ployee. 

3.  The  inclusion  of  a  preferential  hiring  clause  and  the  institu- 
tion of  a  voluntary  check-off  are  additional  strong  indicia 
that  the  parties  executed  a  closed-shop  agreement. 

Paragraph  two  of  Section  3  (a)  of  the  Agreement  be- 
tween the  respondent  and  the  intervenors  provides: 

"The  employer  shall  be  the  sole  judge  of  the  quali- 
fications of  all  of  its  employees,  subject  to  appeal  as 
provided  in  Section  8  hereof,  but  in  the  selection  of 
new  employees  the  employer  will  give  preference  of 
employment  to  unemployed  members  of  the  Local 
Union,  provided  they  have  the  necessary  qualifica- 
tions and  are  available  when  new  employees  are  to  be 
hired.  'New  Employees',  for  the  purpose  of  this 
agreement,  are  defined  to  be  persons  who  are  not  on 
the  seniority  list  of  the  hiring  plant,  as  defined  in 
Section  9  hereof,  even  though  they  may  have  been 
employed  previously  by  said  plant.  As  a  basis  for 
preferential  consideration  as  new  employees  as  afore- 
said, unemployed  members  of  the  Local  Union  shall 
be   required   to   present   a  clearance   card  from   the 
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Local  Union  evidencing  the  fact  of  their  paid-up 
membership.  (If  such  Union  members  are  not  avail- 
able for  such  employment,  the  emiDloyer  may  hire 
any  person  not  a  member  of  the  Union  provided  that 
such  person  will  be  required  to  file  an  application 
for  membership  in  the  Local  Union  before  being  put 
to  work.  Upon  filing  such  application  he  shall  receive 
from  the  Union  a  written  statement  that  he  has  made 
such  application,  which  statement  shall  be  taken  up 
by  the  employer  and  returned  to  the  Union  when  the 
applicant  is  put  to  work.  It  is  further  understood  that 
such  person  nmst  become  a  member  of  the  Local 
Union  within  ten  (10)  days  after  his  employment,  and 
that  the  Local  Union  will  not  unreasonably  refuse 
to  accept  such  person  as  a  member.)" 

These  provisions  rec^uiring  Union  membershij^  of  all 
new  employees  and  also  providing  for  preferential 
hiring  through  the  Union  are  the  usual  ancillary  provi- 
sions of  closed-shop  agreements.  As  stated  by  the  Depart- 
ment of  Labor: 

''Provisions  establishing  some  form  of  closed  or 
preferential  Union  shop  are  frequently  accompanied 
by  provisions  outlining  the  procedure  to  be  followed 
in  hiring  new  employees  *  *  *. 

"A  time  limit  may  be  applied  to  the  provision  for 
hiring  through  the  Union  office.  Thus,  if  sufficient 
persons  cannot  be  furnished  by  the  Union  within  a 
specified  number  of  hours,  the  employer  is  allowed 
to  secure  workers  from  other  sources  *  *  *.  if  a 
closed  shop  exists,  workers  hired  in  the  open  market 
must  specify  their  willingness  to  join  the  Union,  and 
are  usually  given  a  few  days  after  etnployment  with- 
in which  to  apply  for  membership." '° 


10" Union  Security  Provisions",  supra,  footnote  4,  p.  27. 


21 


Similarly,  although  provision  for  a  check-off  was  not 
incorporated  in  the  agreement,  the  voluntary  institution 
and  maintenance  of  a  check-off  system  for  a  considerable 
period  of  time  is  additional  persuasive  evidence  that  the 
parties  believed  they  were  administering  a  closed-shop 
agreement.  As  stated  by  the  Department  of  Labor: 

''The  check-off  provision  has  no  inherent  connec- 
tion with  the  type  of  recognition  in  existence.  As  a 
rule,  however,  Unions  which  are  well  enough  estab- 
lished to  obtain  a  check-off  system  are  likely  also  to 
have  a  closed  or  Union  Shop."^^ 

The  inclusion  of  provisions  that  are  common  ancillaries 
to  closed-shop  agreements  and  the  institution  of  a  volun- 
tary check-off  are,  counsel  submit,  strong  and  persuasive 
evidence  that  the  parties  contemplated,  executed  and  ad- 
ministered an  agreement  providing  for  a  closed-shop  and 
rendered  membership  in  the  Union  a  condition  of  con- 
tinued emplojTiient. 

4.  Any  doubt  whether  the  contract  constituted  a  closed-shop 
should  be  resolved  in  accordance  with  the  parties'  interpre- 
tation and  administration  of  the  agreement. 

In  view  of  the  foregoing  analysis  of  the  conunon  prac- 
tice in  the  negotiation  of  collective  bargaining  agreements 
and  in  view  of  the  inclusion  of  the  closed-shop  provision 
permitting  the  Union  employees  to  lay  do^\Tl  their  tools 
if  non-Union  members  are  employed,  we  submit  that  the 
Board  must  distort  the  agreement  to  construe  it  as  an 
open  shop.  Giving  it  every  benefit  of  doubt,  the  most  the 
Board  could  contend  would  be  that  the  agreement  was  not 

iilbid.,  p.  29. 
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clear.  Tn  that  event,  the  declared  interpretation  and  ad- 
ministration of  the  agreement  as  a  closed-shop  agreement 
would  resolve  the  ambiguity. 

The  Board  has  placed  major  reliance  upon  one  of  its 
own  decisions  to  buttress  its  findings  that  the  agreement 
in  question  fails  to  satisfy  the  proviso  )to  Section  8  (3) 
of  the  act.  The  case  in  (juestion,  Matter  of  Iron  Fireman 
Manufacturing  Companjf,  ()9  N.L.R.B.  19  (1946),  involved 
an  agreement  incorporating  a  single  Union  security  pro- 
vision : 

''All  new  employees  who  are  employed  by  the  em- 
ployer shall  be  given  a  trial  period  of  thirty  days  or 
less.  If  found  satisfactory  at  the  expiration  of  thirty 
days,  they  shall  make  application  to  the  Union." 

Upon  this  single  provision,  the  trial  examiner  held  that, 
in  view  of  the  parties'  interpretation  of  the  agreement  as 
constituting  a  closed  shop,  it  would  be  so  regarded  by 
the  Board.  The  Board  refused  to  adopt  this  position, 
holding:  (a)  The  jirovision  fails  to  require  the  employee 
to  become  a  member  of  the  Union;  (b)  the  provision  fails 
to  require  the  employee  to  remain  a  member  of  the  Union ; 
(c)  even  if  the  clause  were  regarded  as  sufficient  to  con- 
stitute a  closed-shoj),  the  employee  in  question  had  been 
discharged  jjrior  to  the  expiration  of  the  thirty-day 
period. 

In  the  present  case,  in  addition  to  an  express  re(iuire- 
ment  that  all  new  emi)loyees  must  become  members  of 
the  Union,  there  are  interrelated  provisions  for  delei-min- 
ing  the  Union  status  of  all  employees,  a  preferential  hir- 
ing clause,  and  the  overriding  provision  that  Union  mem- 
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bers  may  refuse  to  work  if  non-Union  members  are  em- 
ployed. The  agreement  is  not,  therefore,  comparable  to 
the  agreement  in  the  Iron  Fireman  case  and  cannot  be 
constricted  to  the  confines  of  that  decision. 

A  more  comparable  Board  decision  is  Matter  of  M  d  J 
Tracy,  Inc.,  and  Inland  Boatmen's  Union,  12  N.L.R.B. 
316  (1939).  In  the  mentioned  case,  the  only  Union  security 
provision  was  the  phrase:  "All  members  of  party  of 
second  part  (the  Union)  to  be  given  preference  of  all 
work.  *  *  *"  The  Board,  after  declaring  the  contract  to 
be  ambiguous,  finally  resolved  the  ambiguity  as  providing 
for  a  Union  shop. 

Although  we  believe  that  the  respondent's  contract  is 
unequivocal  in  its  declaration  of  a  closed-shop  agreement, 
we  submit  that  even  if  we  assume  its  ambiguity,  the 
parties'  adopted  and  reasonable  construction  of  the  con- 
tract must  control.  Any  doubts  as  to  the  operative  effect 
of  the  agreement  should  be  resolved  in  accordance  with 
their  interpretation  and  administration  of  the  agree- 
ment. 

The  Board,  itself,  before  advancing  its  present  position 
as  to  the  contract,  has  engaged  in  considerable  vacilla- 
tion and  contradiction  as  to  its  meaning.   Its  decisions, 
predicated  on  an  examination  of  the  Master  Agreement, 
manifest  a  pendulum  of  interpretation  that  has  made  a 
full  swing.  Thus  in  its  supplemental  decision  and  order, 
rendered  February  15,  1946,  in  the  Bercut-Richards  case, 
the  Board,  referring  to   the  Master  Agreement,   stated: 
"In  this  state  of  the  record,  no  legal  aspect  may 
be  given  the  closed-shop  provision  contained  in  the 
current  collective  agreements  *  *  *."   (R.  229.) 
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The  complaint  issued  by  the  Board  on  April  23,  1946, 
which  is  the  very  basis  for  this  entire  proceeding,  de- 
scribes the  contract  as  one  requiring  membership  in  the 
Union  as  a  condition  of  employment: 

*'0n  or  about  May  18,  1945,  the  respondent  entered 
into  a  contract  with  the  Teamsters,  recognizing  that 
organization  as  the  exclusive  collective  bargaining 
representative  of  the  respondent's  employees,  and  re- 
quiring membership  in  the  Teamsters  as  a  condition 
of  employment."  (R.  8.) 

During  the  course  of  oral  argument  in  the  instant  case, 

the  Trial  Examiner  expostulated: 

"Are  you  drawing  no  distinction  whatsoever,  Mr. 
Tobriner,  between  the  International  Brotherhood  of 
Teamsters,  which  was  given  a  contract  by  this  com- 
pany on  May  18,  1945,  and  Local  22382  which  had 
previously  had  a  closed  shop  contract  with  the  com- 
pany for  many  years f"  (R.  245.) 

The  Trial  Examiner,  in  the  Intermediate  Report,  to 
buttress  his  findings  of  unfair  labor  practices,  placed 
major  reliance  on  the  position  that  the  contract  between 
the  Teamsters  and  the  respondent  failed  because  of  un- 
lawful assistance,  urging  the  proposition  as  to  the  al- 
leged open  shop  nature  of  the  contract  only  as  a  secondary 
and  supplementary  contention.  (R.  59.) 

Refusing  to  pass  upon  the  major  position  of  the  Trial 
Examiner,  the  Board,  in  the  present  case,  relying  ex- 
clusively on  the  second  point,  found  the  respondent's  con- 
duct unlawful  solely  on  the  ground  that  ''neither  Local 
22382  nor  the  Teamsters  had  a  closed  shop  agreement". 
(R.  33.) 
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In  view  of  its  own  record  of  uncertainty,  the  Board 
is  in  no  jiosition  to  assert  that  the  agreement  is  ''unmis- 
takably clear"  and  cannot  be  construed  as  other  than  an 
open  shop.  In  any  event,  it  is  elementary  that  when  the 
meaning  of  the  language  of  a  contract  is  doubtful  the 
acts  of  the  parties  performed  under  it  afford  one  of  the 
most  reliable  clues  to  their  intent.^^ 

That  the  parties  regarded  the  contract  as  establishing 
a  closed  shop  is  manifest  from  an  examination  of  the 
record.  As  stated  by  respondent's  superintendent:  "The 
employees  coming  under  that  contract  w^ere  required  to 
maintain  good  standing  in  the  Cannery  Workers  Union." 
(R.  174.)  Again,  respondent's  superintendent  indicated 
that  this  interpretation  was  based  on  the  agreement  in 
question.  (R.  198.)  That  the  Union  regarded  the  contract 
as  constituting  a  closed  shop  is  amply  evidenced  by  the 
letter  re(}uesting  the  dismissal  of  Gus  Cedar : 

"*  *  *  This  man  has  refused  to  become  a  member 
of  this  Union  and  under  the  terms  of  our  contract  he 
is  subject  to  dismissal  *  *  *"  (R.  191-192.) 

The  Board  rejected  this  evidence  as  "unsupported"  (R. 
34,  n.  3)  although  there  is  no  testimony  or  evidence  in  con- 
flict with  the  parties'  statement  other  than  the  assertion 
of  Gus  Cedar,  the  CIO  witness,  that  he  was  not  aware 
of  any  requirement  that  members  of  the  Union  were  to 
maintain  their  membership  in  the  Union.  Cedar's  state- 
ment, however,  must  be  regarded  in  the  light  of  his  subse- 
cjuent  admission  that  he  knew  little  about  the  contract 
with  the  respondent  or  the  position  of  the  Union.  (R.  141, 


i2See:    HiU  v.  McKay,  94  Cal.  5  (1892)  ;  Rockwell  v.  Light,  6 
Cal.  App.  563  (1907)  ;  Whitney  v.  Aronson,  21  Cal.  App.  9  (1913). 
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152.)  That  the  Board  may  not  reject  evidence  on  mere 
suspicion  or  inference  is  amply  indicated  by  decisions  up- 
setting the  rulings  of  the  Board. ^^ 

Thus,  the  basic  position  of  intervenors  is  established  by 
an  examination  of  the  agreement  and  a  determination  that 
the  parties  actually  provided  for  a  closed  shop,  or,  in  the 
alternative,  a  scrutiny  of  their  administration  and  inter- 
pretation of  the  agreement.  The  agreement  between  re- 
sj^ondent  and  intervenors  made  membership  in  the  Union 
a  condition  of  employment  Avithin  the  meaning  of  the  pro- 
viso to  8  (3). 

5.     The  Board  has  not  followed  its  doctrine  of  strict  construction 
in  previous  proceedings. 

Woven  into  the  fabric  of  the  Board's  argument  is  a 
thread  of  innuendo  to  the  effect  that  the  closed-shop 
provision  in  a  collective  bargaining  agreement  nmst  be 
written  in  express,  unequivocal  and  standard  language. 
It  nmst  be  initially  recognized,  however,  that  in  the  in- 
stant agreement  the  phrase  in  (juestion  permitting  Union 
members  to  lay  down  their  tools  was  incorporated  in  the 
agreement  at  a  time  when  the  language  of  collective  bar- 
gaining   agreements    was    still    in    a    formative    stage. ^* 


i^Seo:  National  iMhor  Relations  Board  v.  McGough  Bakeries 
Corp.,  153  Fed.  (2d)  420  (CCA.  5)  (1946);  hiterlake  Iron  Corp. 
V.  National  Labor  Relations  Bwird,  131  Fed.  (2d)  129  (CCA.  7) 
(1942). 

i4"[Jnion  Aorecmcnt  Provisions",  supra,  footnote  4,  the  first 
sizeable  collection  of  union  security  clauses,  was  issued  in  1942. 
The  Bureau  of  National  Affairs  did  not  commence  its  "Collective 
Bai'fraininp:  and  Negotiations"  service  until  1945.  Early  cases 
before  the  Board  indicate  that  ])artios  frequently  believed  they  were 
writin<>'  a  closed-shop  aoreement  althouo'h  the  ]aniiiia<i('  they  em- 
})loyed  only  ]irovided  for  preferential  shop.  See:  Matter  of  Anslcy 
Radio  Curporation  and  Local  1221,  Electrical  and  Radio  Workers 
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Furthermore,  the  Supreme  Court  has  tacitly  recognized 
the  validity  of  oral  agreements  for  a  closed  shop^^  and, 
indeed,  the  Board  has  construed  as  '^closed-shop  agree- 
ments" written  collective  bargaining  contracts  providing 
only  for  preferential  hiring  when  the  parties,  in  good 
faith,  regarded  the  agreement  as  containing  a  closed-shop 
provision. 

Thus  in  Ansley  Radio  Corporation  and'  Local  1221 
United  Electrical  and  Radio  Workers  of  America,  18 
N.L.R.B.  1028,  the  Board,  refusing  to  declare  a  prefer- 
ential hiring  agreement  as  insufficient  to  constitute  a 
closed-shop  agreement  in  view  of  the  parties'  declared 
construction  of  their  contract,  stated: 

"Effectuation  of  the  purposes  and  policy  of  the 
Act  recjuires  that  in  such  instances  the  determination 
of  whether  the  respondent  has  engaged  in  an  unfair 
labor  practice  should  not  depend  upon  a  fact  which  is 
contrary  to  the  understanding  of  the  employer  and 
all  persons  concerned  *  *  *"  (18  N.L.R.B.  at  1031.) 

Again,  in  Matter  of  General  Furniture  Manufacturing 
Company  and  Furniture  Workers  Union  Local  1007,  26 
N.L.R.B.  74   (1940),  the  written  agreement  provided: 

of  America.,  18  N.L.R.B.  1028  (1939)  ;  Matter  of  General  Furniture 
Manufacturing  Co.  and  Furniture  Workers'  Union  Local  1007,  26 
N.L.R.B.  74  (1940)  discussed  infra  pp.  27-28.  The  instant  union 
security  provisions  were  first  incorporated  in  the  agreement  in  1941. 

i^See:  National  Labor  Relations  Board  v.  Electric  Vacuum 
Cleaner  Co..  315  U.S.  685,  62  S.Ct.  846  (1942),  wherein  the  Court 
discussed  at  length  whether  the  parties  had  "abandoned"  an  oral 
closed  shop  contract.  The  Board  has  explicitly  held  that  an  oral 
agreement  is  sufficient  to  satisfy  the  proviso  to  8  (3)  of  the  Act. 
United  Fruit  Co.  and  International  Longshoremen  and  Warehouse- 
men's Vnion,  12  N.L.R.B.  404  (1939)";  Taylor  Millinq  Co.  and 
Avery  Smith  and  James  L.  Wykes,  26  N.L.R.B.  424  (1940). 
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"In  filling  vacancies  or  hiring  new  help,  the  COM- 
PANY agrees  to  give  preference  to  members  of  the 
UNION.  If  UNION  men  who  are  satisfactory  to  the 
COMPANY  are  not  available,  the  COMPANY  may 
then  hire  whom  they  desire  providing  such  employees 
join  the  UNION  within  thirty  (30)  days  of  being 
given  employment."  (26  N.L.K.B.  at  p.  79.) 

Quoting  from  the  findings   of  the  Board  in  the  men- 
tioned case; 

"The  respondent  and  Local  2097  contend  that  by 
Article  V  of  the  contract  the  respondent  was  obli- 
gated to  require  Union  membership  of  all  its  em- 
ployees, those  in  its  employ  at  the  time  the  contract 
was  entered  into  as  well  as  those  hired  thereafter. 
The  provision,  on  its  face,  however,  appears  to  refer 
to  only  preferential  hiring  of  new  or  additional  em- 
ployees through  the  Union  and  does  not  appear  to 
establish  a  closed  shop  as  the  respondent  and  Local 
2097  contend.  How^ever,  clear  and  convincing  proof 
was  adduced  at  the  second  hearing  that  the  parties 
mutually  intended  and  agreed  in  the  agreement 
reached  by  them  *  *  *  and  which  they  supposed  was 
expressed  in  the  instrument  then  executed  that  the 
respondent  reciuire  of  all  production  workers  then  in 
its  employ  and  thereafter  union  membership  as  a 
condition  of  employment  *  *  *"  (26  N.L.R.B.  at  \). 
79.) 

The  Board  concluded,  on  page  80: 

"ITnder  these  circumstances  the  contract  will  be 
considered  for  the  purposes  of  this  proceeding  as  a 
closed-shop  contract,  as  if  it  expressly  set  forth  the 
resi^ondent 's  undertaking. ' ' 


29 

If  the  Board  is  willing  to  regard  an  unequivocal  writ- 
ten preferential  hiring  agreement  as  constituting  a  closed 
shop,  intervenors  are  at  a  loss  to  understand  the  Board's 
sudden  jjosition  that  an  agreement  providing  for  prefer- 
ential hiring,  supplemented  by  provisions  for  inquiring 
into  and  determining  the  Union  status  of  all  employees 
and  containing  the  traditional  closed-shop  provision  per- 
mitting Union  employees  to  refuse  to  work  if  non-Union 
employees  are  employed — an  agreement  regarded  by  the 
parties  as  a  closed-shop  agreement — is  insufficient  to  sat- 
isfy the  proviso  to  Section  8  (3)  of  the  Act. 

In  any  event,  the  cases  cited  by  the  Board  (Petitioner's 
Brief,  p.  23)  as  to  the  alleged  immateriality  of  the  conduct 
and  interpretation  of  the  parties  hardly  apply  in  view  of 
the  Board's  established  principle  in  the  above  cited  cases 
that  the  agreement  will  be  construed  to  effectuate  the  inten- 
tion of  the  parties,  regardless  of  the  language  employed. 


B.  THE  OTHER  CONTENTIONS  OF  THE  BOARD  ARE 
WITHOUT  MERIT. 

The  Board  has  relied  upon  a  series  of  cases  com- 
mencing with  N.L.R.B.  v.  Cheney  California  Lumber  Co., 
327  U.S.  385  (1945)  as  precluding  this  Honorable  Court 
from  inquiring  into  the  validity  of  the  order  of  reinstate- 
ment of  Gus  Cedar  and  the  propriety  of  all  portions  of 
its  order  to  which  the  respondents  and  the  Teamsters 
failed  to  make  specific  exception. 

The  fallacy  in  the  argument  is  manifest.  Section  10  (e) 
of  the  Act  provides,  inter  alia: 
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''No  objection  that  has  not  been  urged  before  the 
Board,  its  member,  agent  or  agency,  shall  be  consid- 
ered by  the  Court,  unless  the  failure  or  neglect  to  urge 
such  objection  shall  be  excused  because  of  extraordi- 
nary circumstances.  The  findings  of  the  Board  with 
respect  to  questions  of  fact  if  supported  by  substan- 
tial evidence  on  the  record  considered  as  a  whole  shall 
be  conclusive."   (Italics  added.) 

The  finality  of  the  Board's  rulings  and  order  must  be 
bottomed  on  findings  of  fact.  The  issue  in  the  present  case 
is  not  an  issue  of  fact  but  an  issue  of  law — the  construc- 
tion of  a  contract.  As  stated  in  Aluminum  Co.  of  Ameri- 
ca V.  N.L.R.B.  (CCA-7),  159  Fed.  (2d)  523  (1946),  where- 
in the  Board  had  construed  a  closed-shop  contract  as  in- 
operative and  then  sought  enforcement  of  a  reinstatement 
order : 

''It  is  an  elementary  rule  not  requiring  citation  of 
authorities  that  the  construction  and  meaning  of  a 
written  contract  is  a  question  of  law.  *  *  *  The  prob- 
lem in  the  instant  case  does  not  center  about  the 
drawing  of  inferences  from  surrounding  circum- 
stances, but  instead  it  rec^uires  an  interpretation  of 
the  language  of  the  addendum  itself  *  *  *" 

After  examining  the  addendum  and  holding  the  closed- 
shop  contract  to  be  in  effect,  the  Court  rejected  the 
Board's  contention  that  the  issues  involved  findings  of 
fact,  deemed  inap])licable  cases  now  advanced  by  the 
Board"'  and  refused  enforcement,  stating: 


^•'''The  cases  cited  by  the  Board,  National  Labor  Relations  Board 
V.  Electric  Vacuum  Cleaner  Co.,  supra;  Wallace  Corp.  v.  National 
Laboi-  Relations  Board,  323  ILS.  248;  National  Labor  Relations 
Board  v.  Link-Belt  Co.,  supra,  admittedly  are  inapplicable  if  the 
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"It  is  apropos  at  this  point  to  note  that  the  Board's 
order  apjoears  to  be  founded  upon  a  misinterpretation 
of  the  Act  and  thereby  fails  to  effectuate  its  policies. 
Among  other  things  the  Act  was  designed  to  strength- 
en the  Unions  in  their  dealings  with  the  employers. 
The  closed-shop  proviso  is  an  example.  But  while  the 
Act  protects  individual  Union  members  from  discrim- 
inatory discharge  it  strains  the  imagination  to  see 
where  in  the  Act  Congress  has  intended  that  dis- 
charges made  pursuant  to  a  valid  Union  security 
contract  should  in  themselves  constitute  an  unfair 
labor  practice.  It  would  appear  that  the  effect  of  this 
order  is  that  the  Board  is  seeking  to  protect  a  re- 
calcitrant member  from  his  Union's  discii)line.  The 
Supreme  Court,  we  believe,  anticipated  this  situa- 
tion in  Virginia  Electric  S  Power  Co.  v.  National 
Labor  Relations  Board,  319  U.S.  533,  when  it  said: 

'It  (Board's  judgment)  should  stand  unless  it 
can  be  shown  that  the  order  is  a  patent  attempt  to 
achieve  ends  other  than  those  which  can  fairly  be 
said  to  effectuate  the  policies  of  the  Act.'  " 

That  an  order  of  the  Board  must  be  denied  enforce- 
ment if  bottomed  on  an  erroneous  conclusion  of  law  is 
likewise  implicit  in  the  decision  in  N.L.R.B.  v.  Cheney 
Lumber  Co.,  supra,  wherein  Justice  Frankfurter,  speak- 
ing for  the  Court,  deemed  the  decision  in  the  case  inappli- 
cable "if  the  Board  has  patently  travelled  outside  the 
orbit  of  its  authority  so  that  there  is,  legally  si)eaking,  no 
order  to  enforce."  (p.  388.) 

To  maintain  that  even  if  the  contract  between  the  Team- 
sters and  the  respondent  constituted  a  closed  shop  agree- 

discharge  is  pursuant  to  an  existent  closed-shop  agreement  un- 
tainted by  any  unfair  labor  practice."  Aluminum  Co.  of  Aynerica 
V,  National  Labor  Relations  Board,  supra,  at  p.  526. 
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ment,  the  order  requiring  the  reinstatement  of  Gus  Cedar 
must  stand  is,  counsel  submits,  an  attempt  by  the  Board 
to  "achieve  ends  other  than  those  which  can  fairly  be  said 
to  effectuate  the  policies  of  the  Act." 

Nor  is  this  a  case  wherein  the  parties  to  the  proceed- 
ing failed  to  raise  the  issue  of  the  construction  of  the 
contract. 

It  was  raised  by  respondents  in  their  answer  (R.  21) 
and  in  oral  argument  by  respondent  (R.  230,  253)  and 
by  the  Teamsters.  (R.  241,  256.)  The  argument  was  con- 
sidered by  the  Trial  Examiner  (R.  53-58)  and  by  the 
Board.  (R.  34.)  The  parties  have,  therefore,  complied 
with  both  the  spirit  and  the  letter  of  Section  10  (e)  of  the 
Act. 

Nor  may  the  Board  obtain  any  satisfaction  from  the 
cases  establishing  the  principle  that  even  if  the  parties 
had  a  closed-shop  contract,  employer  discrimination  is  not 
permissible  where  it  would  result  in  a  denial  to  employees 
of  the  fundamental  freedom  to  select  representatives  and 
the  protection  against  discrimination,  which  the  Act  as  a 
whole  was  designed  to  afford.  (See  Petitioner's  Brief,  p. 
32.)  The  case  of  Wallace  Corporation  v.  N.L.R.B.,  323 
U.S.  248  (1944),  cited  by  the  Board  (p.  32),  involved  a 
discharge  of  an  employee  at  the  request  of  the  Union  al- 
through  the  employer  knew  that  the  employee  was  denied 
membership  in  the  Union  because  of  his  activities  on 
behalf  of  a  rival  Union.  In  the  instant  case,  there  is 
nothing  other  than  the  standard  enforcement  of  a  closed 
shop  agreement.  The  employee  had  failed  to  retain  his 
membershi})  in  the  Union  altliough  membership  in  the 
Union  was  a  condition  of  employment. 
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CONCLUSION. 
The  Board's  petition  in  this  case  rests  upon  an  errone- 
ous construction  of  the  written  agreement  between  re- 
sjDondent  and  intervenors.  The  agreement,  on  its  face, 
constitutes  a  closed-shop  agreement,  but,  even  if  it  carries 
any  latent  ambiguity,  the  ambiguity  should  be  resolved  in 
accordance  with  the  interpretation  and  conduct  of  the 
parties.  The  Board's  attempt  to  deny  vitality  to  the 
agreement  and  to  dismiss  the  parties'  conduct  under  it  in 
proving  the  proper  interpretation  of  the  agreement  is, 
counsel  believes,  an  unsupportable  doctrine. 

We  submit  that  the  logical  construction  of  the  agree- 
ment, as  well  as  the  underlying  postulates  for  industrial 
peace,  require  the  dismissal  of  the  petition. 

Dated,   San  Francisco,   California, 
November   1,  1948. 

Respectfully  submitted, 

ToBRiNER  &  Lazarus, 

MaTHEW  0.  TOBRINER, 

Stanley  Neyhart, 

Attorneys  for  Intervenors. 
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NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  comes  before  the  Court  upon  petition  of 
the  National  Labor  Relations  Board  for  enforcement 
of  its  order  issued  against  respondent  on  December 
13,  1946  (71  N.  L.  R.  B.  1003;  R.  35-38),  following  the 
usual  proceedings  under  Section  10  (c)  of  the  Na- 
tional Labor  Relations  Act  (49  Stat.  449,  29  U.  S.  C, 
Sec.  151,  et  seq. ) .'     Jurisdiction  of  this  Court  rests  upon 

^  Relevant  portions  of  the  Act  appear  in  the  Appendix  A, 
infra,  pp.  27-28.  The  Board's  decision  and  order  were  issued 
prior  to,  and  present  no  question  affected  by,  the  amendments  to 
the  National  Labor  Relations  Act  by  Section  101  of  Title  I  of  the 
Labor  Management  Relations  Act,  1947,  effective  August  22,  1947 
(Pub.  L.  101,  80th  Cong.,  1st  Sess.,  June  23, 1947) . 

(1) 


Section  10  (e)  of  the  Act.  The  unfair  labor  practices 
occurred  at  respondent's  plant  m  Atwater,  California, 
within  this  judicial  circuit.^ 

STATEMENT   OF   THE   CASE 

A.  The  facts 

The  issue  in  this  case,  namely,  whether  the  Board 
properly  foimd  that  respondent  violated  Section  8  (1) 
and  (3)  of  the  Act  by  rendering  assistance  to  the 
Teamsters  ^  and  by  discharging  an  employee  because 
he  refused  to  join  the  Teamsters,  turns  upon  the  ques- 
tion whether,  as  respondent  claims,  it  had  a  closed- 
shop  contract  with  the  Teamsters  at  the  time  of  the 
discharge  and  the  acts  of  assistance.  Since  the  collec- 
tive bargaining  contract  upon  which  respondent  and 
the  Teamsters  rely  is  the  same  Master  Agreement 
{infra,  pp.  3-4)  involved  in  N.  L.  R.  B.  v.  G.  W.  Hume 
Company,  et  al.,  No.  11693,  in  which  the  Board  has 
already  filed  its  brief  with  the  Court,  the  question 
herein  is  identical  with,  and  will  be  determined  by  the 
answer  to,  one  of  the  questions  presented  by  the  Hume 
case,  namely,  whether  the  Master  Agreement  was  a 
closed-shop  contract. 

^  No  question  of  the  Board's  jurisdiction  is  presented  since  re- 
spondent admits  it  is  engaged  in  commerce  within  the  meaning 
of  the  Act  (R.  42;  99).  Respondent,  a  New  York  corporation,  is 
engaged  at  its  plant  at  Atwater,  California,  in  the  business  of 
canning  and  processing  fruits  and  vegetables.  The  annual  sales 
from  the  Atwater  plant  total  approximately  $1,500,000,  of  which 
approximately  90  percent  constitutes  sales  to  points  outside  the 
State  of  California  {ibid.). 

^  International  Brotherhood  of  Teamsters,  Chauffeurs,  "Ware- 
housemen and  Helpers  of  America,  A.  F.  L. 


The  essential  facts,  as  found  by  the  Board,^  are  not 
disputed  by  respondent.^ 

1.  Early  bargaining  relations  between  respondent  and  Local  22382 

In  1941,  the  Capolino  Packing  Coi'poration,  oper- 
ated by  J.  Capolino,  entered  into  a  collective  bargain- 
ing agreement  with  Cannery  Workers  Union  Local 
22382,  a  Federal  Labor  Union  of  the  American  Federa- 
tion of  Labor,  herein  called  Local  22382  (R.  43; 
214-215).  By  this  agreement,  the  parties  adopted  and 
agreed  to  be  bound  by  a  collective-bargaining  contract, 
known  as  the  Master  Agreement,*"  which  had  been 
executed  by  the  California  Processors  and  Growers, 

■*  The  Boai'd  adopted  the  primary  findings  of  fact  set  forth  in 
the  Trial  Examiner's  Intermediate  Report  (R.  32,  42-53)  and, 
with  certain  modifications  and  exceptions,  also  adopted  the  Trial 
Examiner's  conclusions  and  recommendations  R.  32-37,  53-69). 
In  the  following  statement  of  the  facts,  references  preceding  the 
semicolon  are  to  the  Board's  findings,  and  following  references 
are  to  the  supporting  evidence. 

.  ^  Respondent  filed  no  exceptions  to  the  Trial  Examiner's 
Intermediate  Report  (R.  32),  and  raised  objections  to  certain  of 
the  Trial  Examiner's  legal  conclusions,  but  not  to  his  fact  find- 
ings, in  oral  argument  before  the  Board.  The  Teamsters  filed 
exceptions  to  the  Intermediate  Report,  and  argued  orally  before 
the  Board,  raising  objections  to  certain  of  the  Trial  Examiner's 
conclusions  and  recommendations  and  to  the  findings  of  fact  with 
respect  to  certain  of  respondent's  acts  of  assistance  to  the  Team- 
sters, but  not  to  the  finding  that  respondent  discharged  Emploj^ee 
Cedar  because  he  refused  to  join  the  Teamsters  (R.  27-30,  infra^ 

p.  11). 

'''  The  Master  Agreement  was  not  introduced  as  an  exhibit  in  the 
record  in  the  instant  case.  Because  of  a  scarcity  of  copies  at  the 
hearing  and  in  view  of  the  fact  that  it  had  been  made  an  exhibit 
in  a  number  of  other  Board  cases  involving  the  contract,  the 
parties  agreed  that  the  Board  was  sufficiently  supplied  with  copies 
so  that  its  formal  introduction  would  not  be  necessary  in  the  in- 
stant case  (R.  196-197).     For  the  convenience  of  the  Court  we 


Inc./  and  the  California  State  Council  of  Cannery 
Unions,  as  the  representative  of  the  various  A.  F.  L. 
cannery  workers'  unions  in  the  state  (R.  43;  174,  215).^ 
Capolino  continued  to  operate  imder  the  Master 
Agreement  until  early  in  1944,  when  he  sold  his  plant 
to  respondent  (R.  43-44;  152,  215,  220).  Respondent 
continued  to  operate  the  plant  as  the  Capolino  Packing 
Corporation,  with  Capolino  as  manager  and,  until  the 
advent  of  the  intra-A.  F.  L.  jurisdictional  dispute  here 
involved  {infra,  pp.  4-6),  maintained  the  same  col- 
lective bargaining  relations  with  Local  22382  that 
Capolino  had  (R.  43-44;  214-217,  220).^ 

2.  The  Teamsters'  assertion  of  jurisdiction  over  Local  22382 

During  the  period  discussed  above,  Local  22382  was 
not  affiliated  with  any  of  the  various  A.  F.  L.  inter- 
national unions,  but  was  what  is  known  as  a  Federal 
Local  Union,  affiliated  directly  with  the  A.  F.  L. 
itself  (R.  43;  8,  100,  107-108,  137,  220,  234).  On  May 
3,  1945,  however,  the  A.  F.  L.  transferred  jurisdiction 

have  printed  the  Master  ^Voreement  in  Appendix  B  hereto  {infra, 
pp.  29-55).  There  is,  of  course,  no  question  as  to  its  authenticity. 
It  appears  as  an  exhibit  in  the  printed  record  in  the  Hiinie 
case,  ,mpm  (see  Flume  Record,  pp.  C15-648). 

^  An  association  of  west  coast  packing  concerns,  hereinafter 
referred  to  as  the  "C.  P.  &  G." 

*  Capolino  Packino;  Corporation  Avas  not  a  member  of  the  C.  P. 
&  G.,  but,  like  a  number  of  other  non-member  cannery  employers, 
adopted  the  Master  Agreement,  which  is  also  referred  to  in  the 
recoi^d  as  the  "C.  P.  &  G."  Agreement  and  the  ''Green  Book" 
Agreement  (R.  43;  174). 

^  The  only  apparent  change  was  the  discontinuance  of  the  check- 
off of  union  dues  by  respondent;  thereafter.  Local  22382  collected 
dues  through  the  shop  steward  (R.  128,  152).  HoAvever,  the  dues 
check-off  had  always  been  voluntary  and  not  pursuant  to  the 
Master  Agreement  (R.  141,  152). 


over  Local  22382,  and  other  similar  A.  F.  L.  locals  in 
the  west  coast  canning  industry,  to  the  Teamsters 
(R.  44-45;  176,  186-187,  220,  234).  This  action  of 
the  A.  F.  L.  met  with  determined  opposition  on  the 
part  of  some  of  the  officers  and  members  of  Local 
22382  (B.  45-46;  138,  147-148,  220-222,  235).  After 
the  transfer  of  jurisdiction  was  announced,  certain 
of  the  former  officers  and  members  of  Local  22382 
withdrew  from  the  Local  and  established  an  inde- 
pendent union  known  as  the  Cannery  and  Food 
Process  Workers  Union  of  Modesto  Area  (herein 
called  the  Cannery  Workers  Union),  affiliated  with 
the  Canner}^  and  Food  Process  Workers  Council  of 
the  Pacific  Coast  (herein  called  the  Cannery  Workers 
Council)  (R.  45-46;  158,  200,  205-206).  The  Can- 
nery Workers  Union,  in  competition  with  the  Team- 
sters, sought  to  establish  itself  as  the  bargaining 
representative  of  respondent's  employees  (R.  45-46; 
130-136, 144, 149-151, 152, 158, 162,  200,  205-206).^° 

Despite  the  opposition  of  the  employees,  the  A.  F.  L. 
carried  out  its  jurisdictional  program  and  the  Team- 

^°  In  1945,  the  Ciiniiery  "Workers  Union  petitioned  the  Board 
for  certification  as  the  collective  bargaining  representative  of  re- 
spondent's employees  and  of  the  various  cannery  industry  em- 
ployees the  Teamsters  were  seeking  to  represent.  And  on  October 
15,  1945,  the  Board  issued  its  Decision  and  Direction  of  Election 
and  included  the  Cannery  Workers  Union  on  the  ballot  (R. 
171-172).  Matter  of  Bercut-Richards  Packing  Co.^  et  al.^  64 
N.  L.  R.  B.  133,  143,  144.  See,  also,  Supplemental  Decision  and 
Order,  65  N.  L.  R.  B.  1052,  1061.  Subsequently,  tile  Board  found 
that  the  Cannery  Workers  Council  and  its  affiliates  were  "either 
defunct  or  no  longer  interested  in  the  proceedings'"  and  determined 
to  omit  them  from  the  ballot  in  further  elections.  The  Bercut- 
Richards  case.  Second  Supplemental  Decision,  68  N.  L.  R.  B. 
605,  609. 


sters  immediately  sought  to  take  over  the  bargaining 
arrangements  theretofore  established,  between  Local 
22382  and  various  cannery  enterprises,  including  re- 
spondent. Thus,  on  or  about  May  8,  1945,  the  Team- 
sters notified  respondent,  by  letter,  that  the  Executive 
Council  of  the  A.  F.  L.  had  awarded  it  jurisdiction 
over  the  cannery  workers  and  asserted  that,  thereby, 
it  had  "inlierit[ed]  the  agreement  now  in  effect  be- 
tween your  company  and  the  American  Federation 
of  Labor  and  the  Local  Cannery  Workers  Union," 
i.  e.  Local  22382  (E.  44-45;  176,  186-187). 

Similarl}^  b}'  a  letter  dated  May  11,  1945,  the 
Cannery  Workers  Council  informed  respondent  that 
the  A.  F.  L.  award  in  favor  of  the  Teamsters,  and 
the  ''effort  *  *  *  to  transfer  all  members  of 
Local  No.  22382  to  that  Union  [was]  without  regard 
to  the  wishes  of  the  members,"  and  that  those  mem- 
bers had  expressed  their  dissent  by  having  "organized 
themselves  under  the  name  of  Cannery  and  Food 
Process  Workers'  LTnion  of  Modesto  Area  *  *  * 
under  and  by  virtue  of  a  Charter  issued  to  it  by 
Cannery  and  Food  Process  Workers'  Council  of  the 
Pacific  Coast."  Challenging  the  legality  of  the 
Teamsters'  attempt  to  "substitute"  itself  as  a  party 
to  the  collective-bargaining  contract  between  respond- 
ent and  Local  22382,  and  asserting  its  own  claim  to 
the  status  of  collective-bargaining  representative,  the 
Cannery  Workers  Council  declared  that  "the  Local 
Union  as  an  autonomous  organization  is  the  repre- 
sentative in  collective  bargaining  matters  of  all  the 
employees  in  the  plant  except  supervisory  employees" 
(R.  45^6;  200-206). 


3.  Respondent's  assistance  to  the  Teamsters 

Faced  with  these  conflicting  claims  to  the  position 
of  exclusive  bargaining  representative  of  its  em- 
ployees, respondent,  as  the  Board  found  (R.  32-33, 
53-55,  58),  failed  to  maintain  the  neutrality  imposed 
by  the  Act,  and  threw  its  active  support  on  the  side 
of  the  Teamsters.  Thus,  on  May  14,  1945,  the  Mon- 
day following  the  receipt  of  the  letters  from  the 
Teamsters  and  the  Cannery  Workers  Council,  an- 
nouncing the  conflicting  claims  of  the  two  unions 
(supra,  pp.  5-6),  respondent  assembled  its  em- 
ployees in  the  warehouse  at  8 :  30  in  the  morning, 
during  working  hours  (R.  46;  110-111,  177)."  Pres- 
ent at  this  meeting,  and  representing  respondent,  were 
Manager  J.  Capolino,  Plant  Superintendent  Mclsaac 
who  was  also  in  charge  of  labor  relations  (R.  46 ;  173, 
177),  Assistant  Plant  Superintendent  Stewart  (ibid.), 
Spafford,  foreman  of  the  warehouse  (ibid.),  and 
White,  the  assistant  manager  at  the  time  (R.  46;  177, 
207).'"  Capolino  informed  the  employees  that  the 
Teamsters  "were  going  to  take  over  the  plant,"  and 
that  ''there  was  nothing  *  *  *  [the  employees] 
could  do  about  it."  (R.  46;  111,  140).  Capolino  fur- 
ther warned  the  employees  that  if  they  did  not  join 
the  Teamsters,  the  Teamsters  would  stop  deliveries 

"At  this  time,  the  plant  was  not  engaged  in  processing  or 
canning  operations  and  only  the  "regular"  employees,  of  whom 
there  were  26,  were  present  (R.  46;  142,  178).  During  the  active 
canning  seasons  this  small  staff  was  augmented  by  "seasonal" 
employees  {infra,  p.  16,  n.  18). 

^"^  After  Capolino's  death  in  November  1945,  White  became  the 
manager  of  the  plant  (R.  128,  207). 
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to  the  plant,  causing  a  cessation  of  operations  and  a 
resultant  loss  of  employment,  and  declared  that  ' '  there 
is  nothing  else  we  can  do  *  *  *  but  *  *  *  go 
with  the  Teamsters"  (E.  33,  46;  111,  140,  178-179). 
Capolino  referred  to  the  letter  respondent  had  re- 
ceived from  the  Teamsters  (R.  Ill,  178),  and  although 
Employee  Gus  Cedar "  asked  for  time  in  order  to 
contact  Local  22382  and  "find  out  what  it  was  all 
about"  (R.  46-47;  112,  179),  Capolino  made  no  men- 
tion of  the  letter  respondent  had  received  from  the 
Cannery  A¥orkers  Council  nor  of  the  Council's  repre- 
sentation claim  (R.  112).  Immediately  following 
the  meeting,  respondent  posted  the  Teamsters'  letter 
in  the  plant  (R.  198-199). 

About  two  hours  after  this  meeting,  representatives 
of  the  Teamsters  came  to  the  jolant  and  asked  respond- 
ent for  an  answer  to  their  letter  of  May  8,  1945  (R. 
47;  179-181).  Capolino  and  Suj^erintendent  Mclsaac 
declared  that  respondent  intended  to  do  nothing  until 
such  time  as  the  employees  designated  the  Teamsters 
as  their  representative  (R.  47;  181).  When  the 
Teamsters'  representatives  asked  permission  to  ad- 
dress the  employees  in  the  plant,  however,  the  per- 
mission was  promptly  granted  (ibid.).  Again, 
during  working  hours,  the  employees  were  assembled 
at  respondent's  warehouse  (R.  47;  112,  181,  211-212). 
Superintendent  Mclsaac  informed  them  that  the  pur- 
pose of  the  meeting  was  to  i^ermit  representa- 
tives of  the  Teamsters  to  address  them  (R.  47;  181- 

"  The  discriminatory  discharge  of  Cedar  will  be  discussed  below 
(infra,  pp.  11-12). 


182).  Mclsaac  then  turned  the  meeting  over  to  the 
Teamsters,  and  both  Superintendent  Mclsaac  and 
Assistant  Superintendent  Stewart  remained  at  the 
meeting,  while  the  Teamsters'  representatives  ad- 
dressed the  employees  (R.  47-48;  113,  182).  King, 
one  of  the  Teamsters'  representatives  who  had  form- 
erly been  an  official  of  Local  22382  (R.  47;  116,  146, 
183),  spoke  to  the  employees,  and  after  outlining  the 
reasons  for  his  own  change  in  affiliation  and  the  bene- 
fits to  be  derived  from  joining  the  Teamsters,  asked 
the  employees  when  they  were  going  to  sign  up  with  the 
Teamsters  (R.  47-48;  114-115,  183).  Torreano,  an- 
other Teamsters'  representative,  spoke  along  the  same 
lines  (R.  48;  183).  After  the  speeches,  the  five  Team- 
sters' representatives  who  had  attended  the  meeting 
circulated  among  the  assembled  employees,  exhorted 
them  to  join  the  Teamsters,  solicited  each  one  indivi- 
dually, and  succeeded  in  inducing  13  employees  to  sign 
membership  application  cards  (R.  48;  116-117). 

That  same  afternoon  the  Teamsters  presented  the  13 
signed  application  cards  to  respondent  in  confirmation 
of  its  status  as  the  bargaining  representative  of  the 
employees  and  demanded  that  a  contract  be  signed 
(R.  48;  184,  210).  Respondent  refused  to  sign  on  the 
ground  that  the  Teamsters  had  not  shown  that  they 
represented  a  majority  of  the  26  employees  at  the 
plant  (ihid.).  A  few  days  later,  the  Teamsters  met 
this  objection  by  producing  three  or  four  additional 
signed  application  cards  (ihid.).  After  checking  the 
validity  of  the  signatures  on  all  the  application  cards, 
respondent,  on  May  18,  1945,  entered  into  an  agree- 
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ment  \Yith  the  Teamsters,  recognizing  that  union  ''as 
the  sole  collective  bargaining  agent  for  all  the  em- 
ployees of  the  Employer  covered  by  the  master  agree- 
ment" (R.  48;  20-21,  189,  210-211).  Shortly  there- 
after, respondent  again  assembled  its  employees  in  the 
phmt,  and  Superintendent  Mclsaac  informed  them 
that  a  contract  had  been  signed  ^Yith  the  Teamsters, 
that  respondent  would  henceforth  be  bound  by  the 
contract,  and  that  "it  was  too  late  now  to  do  any- 
thing about  it"  (R.  49-50;  122,  211-212).  Respond- 
ent did  not  show  the  contract  to  the  emiDloyees  at  this 
time,  l)ut  allowed  the  Teamsters'  representatives  to  do 
so  at  another  meeting  held  a  few  days  later  at  respond- 
ent's warehouse  (R.  50 ;  118-121,  208,  212-213) .  At  the 
latter  meeting  the  Teamsters'  representatives  were 
again  granted  permission  to  talk  to  the  employees,  and 
did  so  in  the  presence  of  Superintendent  Mclsaac  and 
Assistant  Superintendent  Stewart,  this  time  during  a 
rest  period  (R.  50;  119-120,  208,  212).  On  this  occa- 
sion, the  Teamsters'  representatives  remarked  that 
some  of  the  employees  had  not  yet  signed  up  with  the 
Teamsters,  and  warned  the  employees,  "If  you  l)oys 
don't  sign  up,  you  will  be  all  sitting  out  in  the  park  be- 
cause this  plant  is  going  to  be  closed"  (R.  50;  121). 
After  the  meeting  the  Teamsters '  representatives  again 
circulated  among  the  employees  and  solicited  them  indi- 
vidually (R.  50,  51;  121).  And  when  Employee  Cedar 
said  that  he  did  not  intend  to  do  anything  "right  now" 
about  joining  the  Teamsters,  he  was  told,  "Well, 
either  you  sign  up  or  else  *  *  *  You  know,  out 
you  go"  (ibid.). 
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4.  The  discriminatory  discharge  of  Gus  Cedar 

Neither  respondent  nor  the  Teamsters  dispute  the 
validity  of  the  Board's  finding,  adopting  that  of  the 
Trial  Examiner,  that  respondent  discharged  Cedar 
on  June  22,  1945,  because  of  his  refusal  to  join  the 
Teamsters  (R.  34,  50-53)."  The  detailed  findings  are 
as  follows 

Since  June  1944,  Cedar  had  been  a  *' regular''  em- 
ployee in  the  boiler  room  and  a  member  in  good  stand- 
ing of  Local  22382  (R.  50-51;  100-101,  107,  128,  137- 
138,  141).  When  the  Teamsters'  representatives,  with 
resi^ondent's  peiinission,  were  soliciting  the  employees 
in  the  plant  during  working  hours  in  May  1945  (supra, 
pp.  8-10) ,  Cedar  was  solicited  and,  finally,  was  warned 
by  the  representatives  to  "either  sign  up  or  else 
*  *  *  out  you  go"  (supra,  p.  10).  In  the  latter 
part  of  May,  Superintendent  Mclsaac  warned  Cedar 
that  his  refusal  to  join  the  Teamsters  was  "causing 
me  to  have  to  let  you  go"  (R.  51-52;  124,  193).  On 
June  22,  1945,  while  he  was  working  in  the  plant, 
Cedar  was  approached  by  two  Teamster  representa- 
tives who  asked  what  his  intentions  were  as  to  signing 
up  (R.  52;  102-103).  When  Cedar  replied  that  he 
was  not  going  to  join  the  Teamsters,  one  of  the  repre- 
sentatives told  him  he  was  fired  and  to  report  to  the 
office  for  his  time  (ibid.).  When  Cedar  reported  to 
respondent's  oifice,  he  was  given  a  termination  notice 
which  stated  that  he  was  discharged  because  of  his 

"As  we  have  noted  (supra,  p.  3),  respondent  filed  no  excep- 
tions to  the  Intermediate  Report  of  the  Trial  Examiner,  and  the 
Teamsters  did  not  except  to  this  finding. 
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''Refusal  to  join  Union  (A.  F.  of  L.)  Teamsters''  (R. 
53;  103-104,  106).  At  the  time  of  the  hearing,  Cedar 
had  not  worked  for  respondent  since  his  discharge 
(R.  53;  154).  . .....    ...... 

B.  The  Board's  decision  and  order 

Upon  the  foregoing  facts,  and  upon  its  finding  that 
respondent  did  not  have  a  closed-shop  contract  with 
the  Teamsters  (R.  33,  59-61),  the  Board  found  that 
respondent  rendered  assistance  to  the  Teamsters,  in 
violation  of  Section  8  (1)  of  the  Act  (R.  33,  54-55), 
and  discriminatorily  discharged  Employee  Cedar,  in 
violation  of  Section  8  (3)  and  (1)  (R.  34,  61.)  The 
Board's  order  requires  respondent  to  cease  and  desist 
from  the  unlawful  conduct  in  which  it  has  engaged 
and,  atfirmatively,  to  offer  Cedar  reinstatement  with 
back  pay,  and  to  post  in  its  plant  appropriate  notices 
of   compliance   with   the   Board's   order    (R.   35-38). 

SUMMARY   OF  ARGUMENT 

The  Board  properly  found  that  respondent  rendered 
assistance  to  the  Teamsters  and  discharged  Employee 
Cedar  because  he  refused  to  join  the  Teamsters,  at  a 
time  when  respondent  did  not  have  a  closed-shop  con- 
tract with  the  Teamsters,  and  that,  therefore,  respond- 
ent's conduct  was  in  violation  of  Sections  8  (1)  and 
(3)  of  the  Act. 

1.  The  teiiiis  of  the  Master  Agreement  did  not  con- 
dition employment  upon  union  membership. 

2.  The  other  contentions  of  respondent  and  the 
Teamsters  are  without  merit. 
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ARGUMENT 


The  Board  properly  found  that  respondent  rendered  assist- 
ance to  the  Teamsters  and  discharged  Employee  Cedar  be- 
cause he  refused  to  join  the  Teamsters,  at  a  time  when  re- 
spondent did  not  have  a  closed-shop  contract  with  the 
Teamsters,  and  that,  therefore,  respondent's  conduct  was  in 
violation  of  Section  8  (1)  and  (3)  of  the  Act 

Upon  this  record  there  is,  of  course,  no  question  but 
that  respondent  rendered  assistance  to  the  Teamsters. 
The  Board's  findmgs  that  respondent  assembled  its 
employees  in  the  plant  during  working  hours  for  the 
purpose  of  permitting  Teamster  representatives  to 
address  the  employees  and  solicit  them  to  join  the 
Teamsters,  and  that  respondent  itself,  through  its  top 
representatives  at  the  plant,  urged  the  employees  to 
join  the  Teamsters  and  warned  them  that  they  faced  a 
plant  shutdown  and  resultant  unemployment  unless 
they  did  so,  are  supported  by  unassailable  evidence 
(supra,  pp.  7-10).  And  the  propriety  of  the  Board's 
further  finding  that  respondent  discharged  Employee 
Cedar  because  he  refused  to  join  the  Teamsters  is,  ap- 
parently, conceded  by  the  parties  (supra,  pp.  3, 11) .  In 
any  event,  the  latter  finding  is  not  open  to  attack  before 
this  Court,  because  neither  respondent  nor  the  Team- 
sters excepted  to  the  identical  finding  by  the  Trial 
Examiner  (R.  27-30,  34,  50-53,  61).^^ 

It  goes  without  saying,  furthermore,  that  unless 
respondent  had  a  closed-shop  contract  with  the  Team- 
sters at  the  time  of  its  acts  of  assistance  to  the  union, 


"  N.  L.  R.  B.  V.  Cheney  California  Lumher  Co.,  327  IT.  S.  385, 
388-389;  Marshall  Field  d-  Co.  v.  .V.  L.  R.  B..  818  U.  S.  253,  255; 
N.  L.  R.  B.  V.  Kinner  Motors,  Inc.,  154  F.  2d  1007  (C.  C.  A.  9)  ; 
N.  L.  R.  B.  V.  Cutler,  158  F.  2d  677  (C.  C.  A.  1). 


14 

including  the  discriminatory  discharge  of  Employee 
Cedar,  respondent's  conduct  was  in  violation  of  Sec- 
tion 8  (1)  and  (3)  of  the  Act,  as  the  Board  found 
(R.  32-34).  iV.  L.  B.  B.  v.  Electric  Vacuum  Cleaner 
Co.,  Inc.,  315  U.  S.  685,  692-695;  A^  L.  B.  B.  v.  Water- 
maAi  Stemnship  Corporation,  309  U.  S.  206,  211-213 ; 
N.  L.  B.  B.  Y.  Mason  Mfg.  Co.,  126  F.  2d  810,  813-814 
(C.  C.  A.  9) ;  .V.  L.  B.  B.  v.  Graham  Ship  Bepair 
Co.,  159  F.  2d  787,  788  (C.  C.  A.  9) ;  South  Atlantic 
Steamship  Co.  v.  N.  L.  B.  B.,  116  F.  2d  480,  481,  482 
(C.  C.  A.  5),  certiorari  denied,  313  U.  S.  582;  .V.  L. 
B.  B.  V.  John  Englehorn  ({•  Sons,  134  F.  2d  553,  557- 
558  (CCA.  3). 

In  these  circumstances,  the  single  issue  in  this  case 
is  whether  the  Master  Agreement,  which  was  the  agree- 
ment relied  upon  by  respondent  in  defense  of  its 
conduct  {supra,  p.  2),  was  a  closed-shop  agree- 
ment or,  in  the  language  of  the  proviso  to  Section  8 
(3)  of  the  Act,  whether  it  required  of  respondent's 
employees  membership  in  the  Teamsters  "as  a  condi- 
tion of  employment. "  '*"    As  we  have  suggested  above 

^^  Section  8  {?>)  of  the  Act  makes  it  an  unfair  labor  practice  for 
an  employer  "By  discrimination  in  regard  to  hire  or  tenure  of  em- 
ployment or  any  term  or  condition  of  emplojanent  to  encourage 
or  discourage  membership  in  any  labor  organization  *  *  *." 
The  proviso  to  Section  8  (3)  allows  the  following  exception  to 
this  proscription :  ''Provided^  That  nothing  in  this  Act  *  *  * 
shall  preclude  an  employer  from  making  an  agreement  with  a 
labor  organization  (not  established,  maintained,  or  assisted  by  any 
action  defined  in  this  Act  as  an  unfair  labor  practice)  to  require 
as  a  condition  of  employment  membership  therein,  if  such  labor 
organization  is  the  representative  of  the  employees  as  i)rovided 
in  section  9  (a)  in  the  appropriate  collective  bargaining  unit 
covered  by  such  agreement  when  made." 
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{.supra,  p.  2),  this  question  is  identical  with  one  of 
the  questions  posed  by  N.  L.  R.  B.  v.  G.  W.  Hume 
Company,  et  al.,  No.  11693,  now  before  this  Court. 
Insofar  as  the  question  involves  an  interpretation  of 
the  language  of  the  Master  Agreement,  therefore,  our 
argument  here  is  the  same  as  that  made  in  our  brief 
in  the  Hume  case  (Board  Br.,  pp.  24-32).  For  the 
convenience  of  the  Court  and  the  parties,  however, 
we  shall  repeat  the  argument  here. 

1.  The  terms  of  the  Master  Agreement  did  not  condition  employment  upon 

union  membership 

The  i^ortions  of  the  Master  Agreement  {infra,  pp. 
29-55)  which  deal  with  the  matters  of  hiring  practices 
and  the  employer's  obligations  in  connection  with 
the  union  membership  status  of  his  employees  are 
as  follows  {infra,  pp.  31-35)  : 

Section  3.  Preference  of  Employment  and 
Hiring  Practices. 

(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-union  employees 
who  are  within  the  jurisdiction  of  the  local 
union  shall  not  constitute  a  violation  of  this 
agreement,  jjrovided,  however,  that  before  any 
strike  action,  job  action,  or  other  direct  action 
is  taken  on  this  account,  the  local  Union  will 
submit  the  matter  for  adjustment  as  jn-ovided 
in  Section  8  hereof.''  In  order  to  aid  in  the 
I)rompt  adjustment  of  such  matters,  the  Union 
shall  furnish  its  members  with  a  clearance 
card,  dues  book  or  other  evidence  of  paid-up 

"  Section  8  establishes  the  grievance  procedure  and  provides 
for  the  ultimate  disposition  of  grievance  questions  by  arbitration 
if  necessary  (m/ra,  pp.  35-38). 

769446—47 3 
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membership,  and  wlieii  employees  tvho  are  on 
the  seniority  lists,  as  defined  in  Section  9 
hereof ,^^  are  called  to  work,  the  Employer  tvHl 
request  that  such  evidence  he  presented  hy 
those  who  have  it,  and  will  keep  a  record, 
which  ivill  he  available  to  the  Union,  of  all 
employees  who  do  not  present  such  evidence. 
Similarly  the  Union  will  from  time  to  time, 
when  snch  information  is  available,  notify 
the  Employer  of  tlie  names  of  delinquent  or 
suspended  members,  or  other  nonunion  em- 
ployees, according  to  Union  records. 

The  Employer  shall  be  the  sole  judge  of  the 
qualifications  of  all  its  employees,  subject  to 
appeal  as  provided  in  Section  8  hereof,  but  in 
the  selection  of  netv  employees  the  Employer 
will  give  preference  of  employment  to  unem- 
ployed memhers  of  the  local  union,  provided 


^^  Section  9  relates  to  the  estabhsliment  of  a  seniority  roster  and 
provides,  in  part,  as  follows  {infra,  pp.  39-40)  : 

"  (b)  All  jobs  shall  be  filled  and  rehiring  shall  be  from  the  regu- 
lar list  in  the  order  of  seniority,  and  thereafter  all  vacancies  in 
positions  of  regular  and  seasonal  emploj^ment  shall  be  filled  from 
the  seasonal  list  in  the  same  order  *  *  *,  Similarly,  lay-offs 
for  lack  of  work  shall  be  made  in  the  reverse  order  of 
seniority     *     *     *. 

"In  rehiring  new  employees,  the  procedure  and  preferences 
provided  in  Section  3  hereof  shall  be  followed     *     *     *. 

*  *  *  ^  * 

"(d)  In  each  plant  employees  shall  be  divided  into  two  (2) 
groups  as  follows:  Regular  emploj^ees  and  seasonal  employees, 
all  to  be  listed  on  one  seniority  roster  for  said  plant. 

"(e)  Regular  employees  are  those  who  have  worked  in  a  given 
plant  at  least  forty  (40)  weeks  out  of  the  fifty-two  (52)  weeks 
during  the  preceding  calendar  year. 

"Seasonal  employees  are  those  other  than  regular  employees 
who  worked  in  a  given  plant  at  least  sixty  (60)  percent  of  the  total 
luunber  of  operating  days  of  said  plant  during  the  previous 
season." 
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they  have  the  necessary  qualifications  and  are 
available  when  new  employees  are  to  be  hired. 
''New  employees,"  for  the  purpose  of  this  agree- 
ment, are  defined  to  be  persons  who  are  not  on 
the  seniority  list  of  the  hiring  plant,  as  defined 
in  Section  9  hereof,  even  though  they  may  have 
been  employed  previously  by  said  plant.  As  a 
basis  for  preferential  consideration  as  new  em- 
ployees as  aforesaid,  unemployed  members  of 
the  local  union  shall  be  required  to  present  a 
clearance  card  from  the  local  union  evidencing 
the  fact  of  their  paid-up  membership.  [If  such 
union  members  are  not  available  for  such  em- 
ployment, the  Employer  may  hire  any  ]3erson 
not  a  member  of  the  Union  provided  that  such 
person  will  be  required  to  file  an  application  for 
membership  in  the  local  union  before  being  put 
to  work.  Upon  filing  such  application  he  shall 
receive  from  the  Union  a  written  statement  that 
he  has  made  such  application,  which  statement 
shall  be  taken  up  by  the  Employer  and  returned 
to  the  Union  when  the  applicant  is  put  to  work. 
It  is  further  understood  that  such  person  must 
become  a  member  of  the  local  union  within  ten 
(10)  days  after  his  emplo}aiient,  and  that  the 
local  union  will  not  unreasonably  refuse  to  ac- 
cept such  person  as  a  member.]  '^  [Italics 
added.] 

Subsection  (b)  of  Section  3  of  the  Agreement  pro- 
vides for  the  mechanics  of  carrying  out  the  foregoing 

^^  The  matter  in  brackets  was  modified  on  or  about  July  10, 
1943,  due  to  the  then  existing  manpower  shortage,  to  permit 
the  canneries  to  hire  during  the  1943  canning  season  "emergency 
workers"  who,  however,  had  to  file  an  application  for  mem- 
bership in  the  local  union  of  the  Council  or  obtain  an  "emer- 
gency card"  therefrom  before  being  allowed  to  work  {infra, 
pp.  32,  50-51). 
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and  requires  the  contracting  local  union  to  have  a 
representative  available  in  the  plant  to  receive  the  ap- 
plications from  new  employees  {infra,  pp.  32-35).  In 
this  subsection  ''the  local  union  agrees  to  assume  re- 
sponsil)ility  for  com])leting  the  matter  of  subsequent 
affiliation  by  such  new  workers  as  members  of  the 
Union"  {infra,  p.  35). 

Section  3  of  the  Agreement,  as  its  title  suggests, 
focuses  upon  the  proposition  that  the  employer  will 
give  preference  to  union  members  in  hiring  neiv  em- 
ployees. Nothing  in  the  Agreement  so  much  as  sug- 
gests that  old  employees,  that  is,  employees  on  the 
seniority  list,'°  are  required,  as  a  condition  of  contin- 
ued emplo}TQent,  either  to  join  the  A.  F.  L.  or  to  main- 
tain their  memberships  if  they  had  joined  in  the  past. 
The  only  provision  in  the  Agreement  requiring  union 
membership  of  any  employee  is  the  second  paragraph 
of  Section  3  (a)  which  provides  (1)  that  unemployed 
members  of  a  local  must  show  a  clearance  card  "evi- 
dencing the  fact  of  their  paid-up  membership"  before 
they  are  eligible  for  "preferential  consideration  as 
new  employees"  {supra,  p.  17),  and  (2)  that  a  new 
non-union  member  employee,  hired  to  fill  a  job  for 
which  a  union  member  was  not  available,  "must  be- 
come a  member  of  the  local  union  within  ten  (10)  days 
after  his  employment"  {ihicl).  Even  these  provisions 
affecting  new  employees,  however,  do  not  require  such 
employees  to  maintain  their  union  membership  in  the 
future  as  a  condition  of  continued  employment. 

2°  As  shown  above  (supra,  pp.  7-11),  Emi)loyee  Cedar,  whose 
discriminatory  dischar<jje  is  involved  lierein,  was  a  "regular" 
employee. 
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The  provision  in  Section  3  (a)  of  the  Agreement 
that  a  refusal  on  the  part  of  union  mem])ers  '^to  work 
with  non-union  employees  *  *  *  shall  not  consti- 
tute a  violation  of  this  agreement,"  is  the  only  portion 
of  this  section  of  the  Agreement  applicable  to  em- 
ployees on  the  seniority  list  {infra,  p.  31)."'  And 
there  is  absolutely  no  indication  therein  that  such  em- 
ployees are  required  to  join,  or  maintain  membership 
in,  the  union  as  a  condition  of  employment.  The  pro- 
vision does  nothing  more  than  preserve  to  union  mem- 
bers the  right  to  strike  in  protest  against  being  re- 
quired to  work  with  non-union  employees,  and  to  do 
so  without  having  such  strike  action  constitute  a  vio- 
lation of  the  Master  Agreement.  And  even  this  right 
is  qualified  by  the  proviso  that  any  dispute  in  this 
connection  must  be  submitted  for  adjustment  through 
the  contractual  grievance  procedure,  before  any  di- 
rect action  may  be  taken  by  the  union  or  its  members. 
''In  order  to  aid  in  the  prompt  adjustment  of  such 
matters,"  the  Agreement  provides  that  the  union  will 
furnish  all  its  members  with  a  clearance  card  "or 
other  evidence  of  paid-up  membership,"  and  that  the 
employer,  upon  recalling  to  work  employees  "who  are 
on  the  seniority  lists, ' '  will  report  to  the  union  all  such 
employees  who  do  not  present  evidence  of  union  clear- 
ance. Presumably  as  a  cross-check  to  keep  the  records 
straight,  the  Agreement  provides  also  that  the  union 
will,  in  turn,  inform  the  employer  of  delinquent  or 
suspended  members. 

^^  If  the  Master  Agreement  were  truly  a  closed-shop  contract, 
this  provision  clearly  would  be  meaningless,  for  no  employees  who 
were  not  members  of  the  union  would  be  permitted  to  work  in  the 
plant. 
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This  is  a  far  cry  from  an  agreement  providing  for 
the  maintenance  of  a  closed-shop.  Whatever  else 
these  terms  of  the  Agreement  may  stand  for,  they  cer- 
tainly do  not  provide  that  employees  on  the  seniority 
list  must  maintain  membership  in  the  union  or  else 
be  subject  to  discharge  from  their  jobs. 

The  fact  that  the  terms  of  the  Master  Agreement 
do  not  make  continued  employment  of  employees  on 
the  seniority  list  contingent  upon  union  meml^ership 
is,  we  submit,  decisive  of  the  propriety  of  the  Board's 
finding  that  respondent  ^dolated  Section  8  (1)  and 
(3)  of  the  Act  when  it  discharged  Employee  Cedar 
because  he  refused  to  join  the  Teamsters,  and  other- 
wise rendered  assistance  to  the  Teamsters. 

The  proviso  to  Section  8  (3)  of  the  Act  (supra, 
p.  14,  n.  16)  permits  such  discrimination  against  em- 
ployees only  where  the  employer  and  the  union  prop- 
erly representing  his  employees  have  an  agreement 
which  makes  union  membership  ''a  condition  of  em- 
ployment." Matter  of  Iron  Fireman  Manufacturing 
Co.,  69  N.  L.  R.  B.  19,  20-21.  The  proviso  is,  in  short, 
an  exception  to  the  statute's  broad  proscription  of 
employer  discrimination  against  employees  because  of 
their  union  affiliations  or  activity  and,  as  such,  is  to 
be  narrowly  and  strictly  construed.'"  As  the  Supreme 
Court  has  declared,  ''These  words  of  the  exception 
must  have  been  carefully  chosen  to  express  the  i^recise 

^^  The  cases  abouml  which  lay  (h)wii  the  fundamental  ]n'inciple 
that  sncli  a  proviso  must  be  strictly  construed  and  that  one  seeking 
to  come  within  the  exception  must  comply  strictl}'  with  the  words 
as  well  as  the  reason  for  the  proviso.  See,  e.  g.  Hartford  Electric 
Licfht  Co.  V.  Federal  Power  Commismon,  131  F.  2d  958,  962 
(C.  C.  A.  2),  certiorari  denied,  819  U.  S.  741;  Great  Atlantic  cfe 
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nature  and  limits  of  permissible  employer  activity  in 
union  organization"  (N.  L.  R.  B.  v.  Electric  Vacuum 
Cleaner  Co.,  Inc.,  315  U.  S.  685,  695).  The  Congres- 
sional purpose  in  including  the  proviso  in  the  Act 
was  not  to  '^favor,"  '^ facilitate,"  or  give  ''special 
legal  sanctions"  to  closed-shop  arrangements  l^etween 
unions  and  employers  (Report  of  the  Senate  Com- 
mittee on  Education  and  Labor,  74th  Cong.,  1st  Sess., 
S.  Rep.  No.  573,  pp.  11-12).^''  The  purpose  was  simply 
to  permit  the  making  of  a  ''traditional  *  *  * 
closed-shop  agreement"  within  the  bounds  of  the  l)asic 
policies  of  the  Act  (S.  Rep.,  pp.  12,  13).  The  Board 
and  the  courts,  therefore,  have  read  the  proviso,  not 
in  isolation,  but  in  conjunction  with  the  Act  as  a 
whole,  and  have  held,  indeed,  that  even  employer  dis- 
crimination which  might  appear  to  be  protected  by 
the  letter  of  the  proviso  is  not  permissible  where  it 
would  result  in  a  denial  to  employees  of  the  funda- 
mental freedom  to  select  representatives,  and  the  pro- 
tection against  discrimination,  which  the  Act  as  a 
whole  was  designed  to  afford.  Wallace  Corporation 
V.  N.  L.  R.  B.,  323  U.  S.  248,  256;  Local  2880  v. 
N.  L.  R.  B.,  158  F.  2d  365,  368-369   (C.  C.  A.  9), 

Pacific  Tea  Co.  v.  Federal  Trade  Commission,  106  F.  2d  607,  674 
(C.  C.  A.  S).  certiorari  and  rehearing  for  certiorari  denied,  308 
U.  S.  625,  309  U.  S.  694 ;  Fleming  v.  Ilawl'eye  Pearl  Button  Co., 
113  F.  2d  52,  56  (C.  C.  A.  8)  ;  V.  8.  v.  Dicl'son,  40  U.  S.  141,  164- 
165;  Canadian  Par:  Ry.  Co.  v.  U.  8.,  73  F.  2d  831,  834  (C.  C.  A. 
9)  :  Rochester  Telephone  Corporation  v.  U.  S.,  23  F.  Sup]).  (i34, 
636  (D.  C.  N.  Y.),  affirmed  307  U.  S.  125;  Spokane  di  Inland 
R.  R.  V.  V.  8.,  241  U.  S.  344,  350;  Thomas  Basham  Co.  \.  Lucas, 
21  F.  2(1  550,  551  (D.  C.  Ky.).  affirmed  30  F.  2(1  97  ((\  C.  A.  6). 
^^  To  the  same  ellect,  H.  Kep.  No.  1147,  74th  Cong.,  1st  Sess., 
pp.  19-20. 


22 

certiorari  granted,  65  S.  Ct.  1305;  A^  L.  R.  B.  v. 
American  White  Cross  Laboratories,  Inc.,  160  F.  2d 
75,  77  (C.  C.  A.  2).  In  the  instant  case,  where  even  the 
letter  of  the  proviso  was  not  satisfied  {supra,  pp. 
15-20),  it  follows  a  fortiori  that  respondent  can  find  no 
protection  in  the  proviso  either  for  the  discrimination 
in  which  it  has  engaged,  or  for  its  other  acts,  of  as- 
sistance to  the  Teamsters. 

2.  The  other  contentions  of  respondent  and  the  Teamsters  are  without 

merit 

Respondent  is  in  iio  way  aided  hj  its  contention 
that,  even  if  the  language  of  the  Master  Agreement 
did  not  condition  employment  in  its  plant  upon  union 
membership,  the  parties  to  the  contract  administered 
it  as  if  it  did  so.  The  Board  properly  rejected  this 
contention  as  "not  supported  by  the  evidence"  (R. 
34,  n.  3).  Other  than  the  bare  statement  of  respond- 
ent's witness,  Superintendent  Mclsaac,  that  while 
respondent  was  under  contract  with  Local  22382  "em- 
ployees coming  under  *  *  *  [^}ig  Master  Agree- 
ment] were  required  to  maintain  good  standing"  in 
that  union  (R.  174-175,  197),  there  is  no  evidence  that 
the  parties  administered  the  Agreement  as  a  closed- 
shop  contract.  And  Mclsaac  admitted  that,  prior  to 
Cedar's  discharge  in  June  1945,  no  emi:)loyee  had 
ever  been  discharged  for  failure  to  maintain  union 
membership  (R.  198,  219).  Employee  Cedar,  the  only 
other  witness  herein,  testified  that  prior  to  respond- 
ent's recognition  of  tlie  Teamsters  in  May  1945,  all 
of  respondent's  employees,  including  himself,  were 
members  of  Local  22382,  but  that  he  was  not  aware 
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of  any  requirement  that  respondent's  employees  join 
or  maintain  mem]:)ership  in  Local  22382  (R.  137-138, 
141-142). 

In  view  of  the  considerations  discussed  above 
{supra,  pp.  20-22),  it  clearly  would  be  against  every- 
thino-  the  Act  stands  for  to  strain  the  terms  of  the 
Agreement  and  the  conduct  of  the  parties  thereto,  in 
order  to  wring  out  a  construction  which  would  excuse 
the  interference  and  discrimination  worked  upon  re- 
spondent's emplo3^ees.  Certainly  upon  this  record  the 
Board  would  not  have  been  warranted  in  giving 
serious  consideration  to  the  claim  that  the  conduct 
of  the  parties  to  the  contract  herein  established  the 
Master  Agreement  as  a  closed-shop  agreement,  even 
though  its  written  terms  failed  to  do  so.  There 
simply  is  no  evidence  of  such  alleged  conduct  in 
the  record.^'' 


^  In  any  event,  in  view  of  its  unmistakably  clear  terms,  the  re- 
quirements of  the  Master  Agreement  could  not  be  explained  away 
or  altered  by  reference  to  the  conduct  of  the  parties  following  its 
execution.  It  is  elementary  that,  "if  the  meaning  of  the  contract 
is  plain,  the  acts  of  the  parties  cannot  prove  an  interpretation  con- 
trarj'  to  the  plain  meaning*'  {?)  Williston,  Contracts,  Rev.  Ed.,  Sec. 
623,  pp.  1793-1794.  South  Atlantic  Steamship  Co.  v.  .V.  L.  R.  B., 
116  F.  2d  480,  482  (C.  C.  A.  5),  certiorari  denied.  313  U.  S.  582), 
and  that  ''The  fact  that  the  parties  followed  a  different  plan  can- 
not work  a  revocation  of  the  plain  agreement"  {In  re  Chicago  c& 
E.  I.  Ry.  Co.,  94  F.  2d  296,  299  (C.  C.  A.  7)).  Railroad  Co.  v. 
Trimble.)  7T  U.  S.  367,  377;  Dant  di  Russel,  Inc.  v.  Grays  Harbor 
Exportation  Co.,  106  F.  2d  911,  912  (C.  C.  A.  9)  ;  Lesamis  et  al  v. 
Greenberg,  225  Fed.  449,  451-452  (C.  C.  A.  9)  ;  Alaska  Treadwell 
Gold  Mining  Co.,  et  al.  v.  Alaska  Gastineau  Mining  Co.,  214  Fed. 
718,  727  (C.  C.  A.  9),  modified  as  to  another  point,  221  Fed.  1019 
(C.  C.  A.  9),  certiorari  denied,  238  U.  S.  614;  Hutchinson  Gas  di 
Fuel  Co.  V.  Wichita  National  Gas  Co.,  267  Fed.  35,  46  (C.  C.  A.  8) . 

769446—47 4 
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We  submit,  therefore,  that  with  respect  to  both  the 
written  terms  of  tlie  Master  Agreement  and  the 
parties'  understanding  and  administration  of  the 
agreement,  respondent  has  failed  to  sustain  its  "burden 
of  proof  of  a  closed-shop  agreement."  N.  L.  R.  B.  v. 
Mason  Mfg.,  126  F.  2d  810,  813  (C.  C.  A.  9). 

The  further  contention  that  the  Board,  in  the  course 
of  the  proceedings  in  the  Ber cut-Richards  case 
{supra,  p.  5,  n.  10),  determined  that  the  Master  Agree- 
ment was  a  closed-shop  agreement,  is  likewise  without 
merit. 

In  its  Supplemental  Decision  in  the  Berciit- 
RicJiards  case  (65  N.  L.  R.  B.  1052)  the  Board,  refer- 
ring to  the  Master  Agreement,  stated  that  {id.  at  pp. 
1057-1058)  : 

*  *  *  No  legal  effect  may  be  given  the 
closed-sho])  provision  contained  in  the  current 
collective  agreements  after  their  expiration 
date     *     *     *. 

But  the  Bercat-Richards  case,  unlike  the  instant  case, 
did  not  involve  an  unfair  labor  practice.  It  was  a 
representation  proceeding  under  Section  9  of  the  Act. 
The  only  issue  before  the  Board  in  that  case  was 
whether  the  objections  to  the  elections  held  by  the 
Board  were  valid  and  warranted  an  order  setting  the 
elections  aside.  The  case  involved  no  question  as  to 
whether  or  not  the  Master  Agreement  was  a  closed- 
shop  contract  and  the  Board  had  no  occasion  to  pass 
upon,  or  to  weigh  fully  the  considerations  deter- 
minative of,  that  question.  It  is  specious,  therefore, 
to   argue   tliat   the   Board's   passing   reference   to   a 
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''closed-shop  provision"  in  the  Agreement  represented 
a  commitment  by  the  Board  or  a  prejudgment  of  that 
question,  should  it  ever  arise,  as  it  has  now,  in  a 
subsequent  unfair  labor  practice  j^roceeding.  Actually 
the  statement  in  the  Ber cut-Richards  decision  was 
merely  part  of  an  admonition  to  the  employers  there 
involved  that,  while  the  representation  question  in 
that  case  was  pending  before  the  Board,  they  should 
avoid  any  acts  of  recognition  or  assistance  to  any  labor 
organization.  The  Board's  use  of  the  phrase  '^ closed- 
shop  provision"  was  clearly  nothing  more  than  a 
broad  non-technical  reference  to  the  union-member- 
ship provisions  in  the  preferential  hiring  section  of 
the  Master  Agreement.  As  the  Board  observed  in 
its  decision  in  the  Hume  case  (71  N.  L.  R.  B.  553,  557) 
the  parties  in  the  Ber  cut-Richards  proceeding  had 
similarly  used  the  term  ' '  closed  shop ' '  to  describe  con- 
tractual membership  requirements  generally.  More- 
over, since  the  discharge  herein  was  made  prior  to  the 
issuance  of  the  Ber  cut-Richards  decision,  respondent 
could  not  have  relied  upon  the  Board's  statement 
therein,  or  have  been  misled  by  it.^^ 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings 
are  supported  by  substantial  evidence,  that  its  order  is 


^^  The  Board's  Supplemental  Decision  in  the  Bercut-Richards 
case  was  issued  on  February  15,  1946  (65  X.  L.  R.  B.  1052).  The 
discriminatory  discharge  of  Employee  Cedar  herein  occurred  on 
June  23,  1945  {supra,  pp.  11-12). 
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valid,'*'  and  that  a  decree  should  issue  enforcing  the 
order  in  full. 

-     ^        David  P.  Findlixg, 

Associate  General  Counsel, 
Ruth  AYeyaxd, 
Acting  Assistant  General  Counsel, 
Marcel  Mallet-Prevost, 
Sa^iuel  M.  Kayxard, 

Attorneys, 
Natio)ial  Lahor  Relations  Board. 

December  1947. 


^•^  We  have  noted  (supra,  p.  3)  that  respondent  filed  no  excep- 
tions to  the  Trial  Examiner's  Intermediate  Eeport  which  included 
a  recommended  order  (R.  65-70).  The  Board's  order  consists  of 
an  adoption  of  certain  portions  of  the  order  recommended  by  the 
Trial  Examiner  (R.  35-38,  65-70) .  The  only  portion  of  the  order, 
as  adopted  by  the  Board,  to  which  the  Teamsters  filed  exceptions 
was  the  requirement  that  the  notice  to  be  posted  by  respondent 
state  that  respondent  will  not  "in  any  manner  encourage  or  coerce" 
its  employees  to  become  or  remain  members  of  the  Teamsters  "or 
any  other  labor  organization,  whether  or  not  because  of  pressure 
from  that  or  any  other  organization,  or  because  of  other  economic 
considerations"  (R.  30,  37-38,  69).  Upon  this  state  of  the  record 
the  propriety  of  the  other  portions  of  the  Board's  order  is  not  now 
open  to  review.  A\  L.  R.  B.  v.  Cheney  California  Lmnher  Co., 
327  U.  S.  385 ;  N.  L.  R.  B.  v.  Kinner  Motors,  Inc.,  154  F.  2d  1007 
(C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Van  de  Kamfs  Holland  Dutch 
Bal'eries,  154  F.  2d  828  (C.  C.  A.  9).  In  any  event,  the  validity 
of  the  order  on  the  findings  made,  including  the  notice  provision 
excepted  to  by  the  Teamsters,  is  well  established.  N.  L.  R.  B.  v. 
Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261,  265,  268; 
Phelps-Dodge  Corp.  v.  N.  L.  R.  B.,  313  U.  S.  177,  187-189.  197; 
Infl  Ass'n  of  Machinists  v.  .V.  L.  R.  B.,  311  U.  S.  72,  75,  81-83; 
N.  L.  R.  B.  v.  Express  PuhlhUng  Co.,  312  U.  S.  426,  438,  439. 


APPENDIX  A 

The  relevant  portions  of  the  National  Labor  Rela- 
tions Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449, 
29  U.  S.  C,  Sec.  151,  ct  seq.)  are  as  follows: 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce 
employees  in  the  exercise  of  the  rights  guaran- 
teed in  section  7. 

***** 

(3)  By  discriminating  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condi- 
tion of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization:  Pi'o- 
vided,  That  nothing  in  this  Act,  *  *  *  shall 
preclude  an  employer  from  making  an  agree- 
ment with  a  labor  organization  (not  established, 
maintained,  or  assisted  by  any  action  defined 
in  this  Act  as  an  unfair  labor  practice)  to  re- 
quire as  a  condition  of  employment  member- 
ship therein,  if  such  labor  organization  is  the 
representative  of  the  employees  as  provided 
in  section  9  (a),  in  the  appropriate  collective 
bargaining  unit  covered  by  such  agreement 
when  made. 

***** 

Sec.  10.  *     *     * 

(c)'*  *  *  If  *  *  -^  the  Board  shall 
be   of  the   opinion   that   au}^   person     *     *     * 

(27) 
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has  engaged  in  or  is  engaging  in  any  such  mi- 
fair  labor  practice,  then  the  Board  shall  state  its 
findings  of  fact  and  shall  issue  and  cause  to 
be  served  on  such  i)erson  an  order  requiring 
such  person  to  cease  and  desist  from  such  un- 
fair labor  practice,  and  to  take  such  affirmative 
action,  including  reinstatement  of  employees 
with  or  without  back  pay,  as  will  effectuate  the 
policies  of  this  Act.     *     *     * 

***** 

(e)  The  Board  shall  have  power  to  petition 
any  circuit  court  of  appeals  of  the  United 
States  *  *  *  within  any  circuit  or  district, 
respectively,  wherein  the  unfair  labor  practice 
in  question  occurred  or  wherein  such  person 
resides  or  transacts  business,  for  the  enforce- 
ment of  such  order  *  *  *.  The  findings  of 
the  Board  as  to  the  facts,  if  supported  by  evi- 
dence, shall  be  conclusive.     *     *     * 


APPENDIX  B 

BOARD'S  EXHIBIT  No.  4,  in  '' Matter  of 
G.  W.  Hume  Company,  et  al." 

Collective  Bargaining  Agreement  Between  Cali- 
fornia Processors  and  Groavers,  Inc.,  and  The 
American  Federation  of  Labor  and  California 
State  Council  of  Cannery  Unions  as  Adopted 
June  10, 1941,  Amended  January  26, 1942,  Amended 


July  10,  1943. 


agreement 


This  Agreement  made  and  entered  into  this  10th 
day  of  June  1941  (as  amended  January  26,  1942  and 
July  10,  1943)  by  and  between  California  Processors 
and  Growers,  Inc.,  as  collective  bargaining  agent  for 
and  on  behalf  of  those  canning  companies,  each  of 
which  is  hereinafter  called  the  Employer,  and  which 
by  written  statement  attached  to  this  agreement  or 
specifically  referring  to  this  agreement,  adopt  this 
agreement  and  promise  to  be  bound  thereby,  and  the 
American  Federation  of  Labor  and  California  State 
Council  of  Cannery  Unions,  as  collective  bargaining 
agents  for  and  on  behalf  of  those  Cannery  Workers 
Unions,  chartered  by  the  American  Federaton  of 
Labor,  each  of  which  is  hereinafter  called  the  Union, 
and  which  by  written  statement  attached  to  this  agree- 
ment or  specifically  referring  to  this  agreement,  adopt 
this  agreement  and  promise  to  be  bound  thereby. 

Witnesseth :  That  in  consideration  of  the  premises  it 
is  mutually  agreed  as  follows : 

Each  and  every,  all  and  singular  of  the  obligations 
and  provisions   of   said   collective-bargaining   agree- 

(29) 
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ment  dated  June  10,  1941,  as  amended  January  26, 
1942,  are  hereby  ratified  and  confirmed,  without  varia- 
tion or  modification  of  any  kind  or  character,  except 
as  specified  in  the  amendments  hereinafter  set  forth 
and  in  the  "Supplementary  Emergency  Agreement" 
of  even  date  herewith. 

Sectiox  1.  Recognition.  The  Employer  through  its 
representative,  California  Processors  and  Growers, 
Inc.,  hereby  agrees  to  recognize  the  Union  through  its 
representatives,  California  State  Council  of  Cannery 
Unions  and  the  American  Federation  of  Labor,  as  the 
sole  agency  representing  its  employees  for  the  purpose 
of  collective  bargaining.  There  shall  be  no  discrim- 
ination of  any  kind  against  any  employees  on  account 
of  union  affiliation  or  on  account  of  bona  fide  union 
activity  of  such  persons. 

Sectiox  2.  Operation  of  Agreement.  In  addition 
to  the  operation  of  this  master  contract  as  an  agree- 
ment between  the  collective  bargaining  agents  of  the 
Employers  and  the  Unions  above  described,  this  con- 
tract shall  operate  as  a  direct  agreement  between  indi- 
vidual Emi)loyers  and  individual  local  Unions  as  to 
named  canning  plants  and  named  local  Unions,  upon 
the  execution  of  the  attached  forms  of  certificate 
setting  forth  the  name  of  the  Employer,  the  location 
of  the  plant,  and  the  name  and  charter  number  of  the 
Union  concerned.  The  execution  of  such  certificates 
shall  bind  the  individual  Employers  and  individual 
Unions  mutually  concerned,  for  the  plants  and  for  the 
membership  of  the  local  Unions  so  named,  as  follows : 
The  Employer  will  pay  the  wages  herein  specified  and 
perform  the  agreements  on  its  part  as  hereinafter  set 
forth,  and  the  Union,  through  its  membership,  will  do 
the  work  herein  described  and  perform  the  agreements 
on  its  part  as  hereinafter  set  forth,  each  Avithout  limi- 
tation or  reservation  except  as  expressed  hereinafter. 
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Section  3.  Preference  of  Employment  and  Hiring 
Practices. 

(a)  It  is  recognized  that  the  refusal  of  Union 
members  to  work  with  non-union  employees  who  are 
within  t]ie  jurisdiction  of  the  local  Union  shall  not 
constitute  a  vioUition  of  this  agreement,  provided,  how- 
ever, that  before  any  strike  action,  job  action  or  other 
dii'ect  action  is  taken  on  this  account,  the  local  Union 
will  sulmiit  the  matter  for  adjustment  as  provided  in 
Section  8  hereof.  In  order  to  aid  in  the  prompt  adjust- 
ment of  such  matters,  the  Union  shall  furnish  its  mem- 
bers with  a  clearance  card,  dues  book  or  other  evidence 
of  paid-up  membership,  and  when  employees  who 
are  on  the  seniority  lists,  as  defined  in  Section  9  hereof, 
are  called  to  work,  the  Employer  will  request  that  such 
evidence  l)e  presented  by  those  who  have  it,  and  will 
keep  a  record,  which  will  be  available  to  the  Union, 
of  all  employees  who  do  not  present  such  evidence. 
Similarly  the  Union  will  from  time  to  time,  when  such 
information  is  available,  notify  the  Employer  of  the 
names  of  delinquent  or  suspended  meml^ers,  or  other 
non-union  employees,  according  to  Union  records. 

The  Employer  shall  be  the  sole  judge  of  tlie  quali- 
fications of  all  of  its  employees,  subject  to  a})peal  as 
provided  in  Section  8  hereof,  but  in  the  selection  of 
new  employees  the  Emph:)yer  will  give  preference  of 
emj^loyment  to  miemployed  members  of  the  local 
union,  provided  they  have  the  necessary  qualifications 
and  are  available  when  new  employees  are  to  be  hired. 
''New  Employees",  for  the  purpose  of  this  agreement, 
are  defined  to  be  persons  who  are  not  on  the  seniority 
list  of  the  hiring  plant,  as  defined  in  Section  9  hereof, 
even  though  they  may  have  been  employed  previously 
by  said  plant.  As  a  basis  for  preferential  considera- 
tion as  new  employees  as  aforesaid,  imemployed  mem- 
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bers  of  the  local  union  shall  be  required  to  present 
a  clearance  card  from  the  local  union  evidencing  the 
fact  of  their  paid-up  membership.  [If  such  union 
members  are  not  available  for  such  employment,  the 
Employer  may  hire  any  person  not  a  member  of  the 
Union  provided  that  such  person  will  be  required  to 
file  an  application  for  membership  in  the  local  union 
before  being  put  to  work.  Upon  filing  such  applica- 
tion he  shall  receive  from  the  Union  a  written  state- 
ment that  he  has  made  such  application,  which  state- 
ment shall  ])e  taken  up  by  the  Employer  and  returned 
to  the  Union  when  the  applicant  is  I3ut  to  work.  It 
is  further  understood  that  such  person  must  become 
a  member  of  the  local  union  within  ten  (10)  days 
after  his  employment,  and  that  the  local  union  will 
not  mireasonably  refuse  to  accept  such  person  as  a 
member.]  ' 

(b)  The  following  rules  and  practices  shall  govern 
in  carrying  out  the  foregoing  i)rovisions  of  this  Sec- 
tion relating  to  preferential  employment  and  to  hiring 
new  emi^loyees: 

(1)  A  central  authority,  responsible  for  hir- 
ing and  firing,  shall  be  established  and  main- 
tained in  each  plant  of  the  employer  which, 
mider  Section  2  hereof,  is  subject  to  the  pro- 
visions of  this  agreement.  Such  plants  shall 
be  known  as  ''member  plants".  Each  member 
plant  shall  furnish  the  appropriate  local  union 
and  the  California  Processors  and  Grrowers, 
Inc.,  with  the  name  of  the  person  assigned  by 
such  member  j^lant  to  the  responsibility  of  act- 
ing as  such  central  authority. 

The  person  assigned  to  the  responsibility  of 
acting  as  such  central  authority  shall  have  full 
authority  for  hiring  and  firing  and   shall  be 

^Matter  in  brackets  is  modified  by  Section  1  of  the  Supple- 
mentary Emergency  Agreement.     See  page  35.     [infra,  pp.  50- 

61].   "  : 
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available  at  all  proper  times  to  carry  out  the 
purposes  of  this  agreement,  and  the  Employer 
agrees  that  the  person  so  assigned  shall  not 
have  conflicting  duties  which  will  interfere  with 
lii*^  aVTil'^bilitv 

(2)  At  the  beginning  of  the  operating  sea- 
son for  processing  perishable  products,  whether 
fruits  or  vegetables,  and  upon  the  resum])tion 
of    operations    during    such    operating    season 
after  any  shut  down  lasting  tv/o  weeks  or  more, 
the  respective  member  plants  of  the  Employer 
will  give  the  local  union  office  written  notice 
of  beginning  or  resuming  operation  equivalent 
in  time  to  that  given  to  registered  workers  on 
the  seniority  list  of  such  plants,  and  at  least 
48  hours  before  such  operations  start  provided 
such  information  is  available  to  the  Employer 
in  time  to  fulfill  this  requirement.    In  case  of 
a  shut  down  of- less  than  two  weeks,  the  local 
union  office  will  be  given  the  same  length  of 
notice   of  resumption   of  work  as   that   given 
to  employees  of  the  plant  concerned.    Informa- 
tion concerning  the  probable  or  actual  termina- 
tion of  any  operating  season,  and  of  shut  downs 
for   substantial  periods   of   time   during   such 
season,  will  be  furnished  to  the   local  Union 
by  the  Employer  vvdien  and  to  the  extent  that 
such  information  is   available.     In  the   event 
that  an  Employer  gives  notice  that  no  further 
processing    operations    are    to    be    undertaken 
after  the  completion  of  operations  on  any  par- 
ticular  product   in   a   given   season,    and   em- 
ployees are  thereafter  laid  off  for  lack  of  work, 
any  such  employees  having  seniority  who  are 
subsequently   recalled   to   work   in   said   plant 
during  said  season  on  account  of  the  resump- 
tion of  processing  operations,  and  who  fail  to 
report,  shall  not  lose  their  seniority  rights  as 
provided  in  9  (h)  hereof,  but  shall  be  deemed 
to  have  a  reasonable  excuse  for  such  failure  to 
report. 

(3)  During  the  operating  season,  and  at  the 
beginning  of  each  work  shift  or  day,  the  local 
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union  undertakes  to  have  available,  at  member 
plant  subject  to  this  agreement,  sufficient  quali- 
fied members  of  the  ap^jropriate  local  imion 
to  fill  normal  vacancies.  If  such  members  are 
not  available  at  such  plants,  other  persons  may 
be  hired  as  herein  provided. 

(4)  During  any  day  or  shift,  if  there  is  an 
increase  in  volume  of  work  which  necessitates 
the  hiring  of  five  or  more  additional  employees, 
the  local  union  will  be  given  at  least  two  hours' 
notice  of  such  need,  to  enable  said  union  to 
make  available  sufficient  qualified  local  union 
members,  before  other  persons  are  hired  as 
herein  provided.  To  aid  in  the  practical  appli- 
cation of  this  provision  and  to  avoid  unneces- 
sary calls  at  iiight,  the  local  union  will  furnish 
the  appropriate  central  hiring  authority,  in 
plants  operating  night  shifts,  with  a  list  of 
currently  available  local  union  members  when- 
ever possible  to  do  so. 

The  foregoing  procedure  shall  apply  during 
the  operating  season  for  processing  perishable 
products,  whether  fruits  or  vegetables,  and 
shall  likewise  apply  during  the  non-j^rocessing 
season  with  the  exception  that  during  such  por- 
tion of  the  year  the  procedure  shall  apply  to 
the  hiring  of  any  or  all  additional  employees, 
rather  than  to  "five  or  more  additional  em- 
ployees" as  provided  during  the  processing 
season. 

(5)  Each  local  union  will  provide  a  prac- 
tical method  for  receiving  notices  herein  pro- 
vided, and  Employer  will  be  released  from 
obligation  under  these  rules  if  notice  is  given 
but  not  availed  of  by  the  local  union  concerned, 
or  if  no  one  is  reasonably  available  to  receive 
notice. 

(6)  When  hiring  "new  employees"  (as  de- 
fined in  Section  3  (a)  hereof)  if  qualified  mem- 
bers of  the  appropriate  local  union  are  not 
available,  the  Employer  will  require  applicants 
for  work  to  follow  the  procedure  described  in 
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Section  3  (a)  hereof  l^efore  l^eing  put  to  work, 
and  will  advise  sncli  applicants  of  the  provi- 
sion of  this  Section  requiring  affiliation  with 
said  union  within  ten  (10)  days  after  actual 
employment.  The  local  union  agrees  to  have 
a  representative  available  for  receiving  union 
a])plications  at  times  designated  by  the  member 
plant  central  hiring  authority  for  em})loying 
new  workers,  and  the  local  union  agrees  to  as- 
sume responsibility  for  completing  the  matter 
of  subsequent  affiliation  by  such  new  workers  as 
members  of  the  Union. 

*  *  *  *  » 

Section  8.  Adjustment  of  Grievances.  Grievances 
arising  in  any  plant  covered  by  this  contract  will  be 
reported  in  writing  to  the  shop  connnittee  and/or 
local  business  agent.  If  no  satisfactory  settlement 
can  be  reached  with  the  plant  management,  the  Union, 
through  its  Executive  Board,  will  turn  over  the  mat- 
ter to  the  Adjustment  Board  hereinafter  provided. 

The  Employer  shall  have  an  equal  right  to  X)resent 
grievances  to  the  Shop  Committee,  and/or  local  busi- 
ness agent,  and  if  adjustment  through  the  local  union 
fails,  to  i^resent  any  unsettled  matters  to  the  Central 
Adjustment  Board. 

A  Central  Adjustment  Board  will  be  set  up 
pronii)tly  with  the  signing  of  this  agreement.  The 
members  of  this  Board  will  be  composed  of  six  (6) 
Business  Agents  to  be  elected  by  the  California  State 
Council  of  Cannery  Unions,  four  (4)  of  which  are  to 
be  regulars  and  two  (2)  to  act  as  alternates.  There 
shall  ])e  at  least  one  (1)  woman  union  representative 
serving  on  the  Adjustment  Board  at  all  times.  The 
California  Processors  and  Growers,  Inc.,  will  set  up 
a  committee  of  like  number  to  act  with  the  Union 
committee.  Any  disputes  or  grievances  that  are  re- 
ferred to  it  as  herein  provided  shall  ho  decided  by 
the  Central  Adjustment  Board,  and  the  decision  of 
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that  Board  shall  be  filial  and  ]}indmg  on  all  parties 
concerned.  The  Adjustment  Board  must  meet  within 
three  (3)  days  after  l^eing-  notified.  In  the  event  that 
this  committee  becomes  deadlocked  within  three  (3) 
days  after  meeting,  then  an  outside  person,  mutually 
satisfactory,  shall  be  called  in  to  make  the  final  deci- 
sion. In  any  event,  a  final  decision  shall  ])e  made 
within  nine  (9)  days  after  the  original  reference. 

Nothing  in  this  agreement  shall  be  deemed  to  limit 
the  right  of  the  Employer  to  discharge  an  employee 
for  cause,  provided,  however,  that  if  an  employee 
claims  to  have  been  unjustly  discharged,  suspended,  or 
discriminated  against  in  any  manner  during  the  life 
of  this  agreement  his  or  her  case  shall  be  taken  up  by 
the  employee  with  the  Shop  Committee  and/or  Busi- 
ness Agent  within  twenty-four  (24)  hours.  If  upon 
investigation  the  matter  is  not  thus  disposed  of,  the 
case  may  be  referred  to  the  executive  committee  of 
the  Union,  and  an  official  of  the  Company;  provided 
that  written  notice  of  such  appeal  shall  be  delivered 
forthwith  by  the  appealing  party  to  the  other  party. 
If  these  parties  are  unable  to  agree,  the  case  may  be 
appealed  within  forty-eight  (48)  hours  after  notice 
is  given  to  the  employee  that  no  adjustment  has  been 
made.  The  appeal  shall  be  to  the  Adjustment  Board 
hereinabove  provided  for  in  the  same  manner  and  with 
the  same  effect  as  set  forth  for  the  adjustment  of 
other  matters  provided  in  this  section.  In  case  a  dis- 
charge is  found  to  be  unjustifiable  by  the  Adjustment 
Board,  the  Board  may  order  payment  for  lost  time  or 
reinstatement  with  or  without  payment  for  lost  time. 
In  cases  of  demotion  and  discharge  of  employees  on 
the  seniority  lists  for  lack  of  qualifications  or  ability 
to  perform  a  job,  the  Employer  will  notify  the  Union 
before  action  is  taken,  whenever  time  and  circum- 
stances permit. 
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In  addition  to  the  power  to  adjust  grievances 
referred  to  it  by  local  unions  or  the  Employer  as  here- 
inabove provided,  and  the  determination  of  appeals  in 
cases  of  contested  discharge,  the  Adjustment  Board 
shall  have  the  power  and  responsibility  to  investigate 
and  determine  all  matters  arising  imder  Section  3  (a) 
hereof  relating  to  the  refusal  of  miion  members  to 
work  with  nonunion  employees.  In  all  such  cases 
notice  of  the  existence  and  nature  of  such  dispute  shall 
be  submitted  in  writing  to  California  Processors  and 
Growers,  Inc.,  by  the  local  union,  in  addition  to  pres- 
entation to  the  Shoj)  Committee  and/or  local  business 
agent  as  hereinabove  provided. 

The  specific  provisions  of  this  section  shall  not  be 
construed  to  limit  the  kind  of  grievances  that  may  be 
submitted  for  adjustment,  nor  shall  the  provisions  of 
Section  15  (d)  hereof  be  construed  as  a  limitation  of 
i:)ower. 

In  addition  to  meetings  called  to  consider  specific 
disputes  as  herein  provided,  the  General  Adjustment 
Board  shall  meet  at  least  once  a  month,  or  at  other 
times  determined  by  mutual  agreement  of  the  mem- 
bers thereof,  for  the  purpose  of  considering  any 
matters,  in  addition  to  the  adjustment  of  grievances 
presented  by  any  party  hereto,  that  may  relate  to  the 
interpretation  or  administration  of  the  provisions  of 
this  agreement.  All  decisions  of  said  Board  in  adjust- 
ing grievances,  and  all  determinations  of  said  Board 
relating  to  the  interpretation  or  administration  of  this 
agreement  shall  be  reduced  to  writing  and  shall  be 
sent  to  each  local  union  and  to  each  Employer,  party 
to  this  agreement.  Adjustments  or  interpretations 
made  in  settlement  of  local  disputes  prior  to  submis- 
sion to  the  Board  shall  not  be  binding  upon  the  Central 
Board,  but  any  adjustment   or  interpretation   made 
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by  tlie  Central  Board  shall  be  binding  on  all  parties 
hereto. 

Nothing  in  this  section  shall  be  construed  to  em- 
power the  Central  Adjustment  Board  to  change, 
modify,  or  amend  the  provisions  of  this  agreement. 

It  is  further  understood  that  no  member  of  the 
Central  Adjustment  Board  will  act  as  a  Board  member 
in  eases  concerning  his  own  company,  or  his  own  local 
union,  as  the  case  ma}^  be. 

Any  expense  voted  by  this  Board  will  be  borne 
equally  by  both  parties  to  this  agreement. 

Pending  decision  of  this  Board,  there  shall  be  no 
cessation  of  work  by  the  emi:)loyees. 

Section  9.  Seniority. 

(a)  A  seniority  list  shall  be  prepared  for  each 
plant,  party  to  this  agreement,  and  said  list  shall  be 
prepared  and  presented  to  the  appropriate  local  union 
within  thirty  (30)  days  after  the  signing  of  this 
agreement  and  thereafter  said  list  shall  be  prepared 
and  submitted  to  said  Union  within  30  days  after  the 
effective  date  of  the  contract  in  each  succeeding  year. 
Upon  submission  of  said  list  to  the  local  union,  a 
copy  or  copies  shall  be  posted  by  the  Employer  in  a 
conspicuous  place  in  the  cannery  concerned  for  in- 
spection by  employees,  together  with  a  notice  that  any 
requests  for  correction  or  modification  of  said  list  by 
employees  or  the  local  union  must  be  made  within  a 
specified  period  of  time.  Such  period  of  time,  and 
similar  periods  for  subsequent  determination  of 
seasonal  lists,  shall  be  fixed  by  mutual  agreement 
between  the  Employer  and  the  local  imion,  or  if  no 
agreement  is  reached,  by  the  Central  Adjustment 
Board.  After  such  notice,  and  the  expiration  of  said 
period,  no  requests  for  change  or  modification  of  said 
lists  will  be  considered.  Said  list  shall  be  based  on 
the  beginning  date,   as  accurately  as   can  be   deter- 
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mined,  of  continuous  regular  employment  or  consecu- 
tive seasonal  employment,  as  the  case  may  be,  as  such 
employment  is  hereinafter  defined.  All  employees 
covered  by  this  agreement  and  referred  to  in  Section 
•i   (a)   hereof  shall  be  named  on  said  list. 

(b)  All  jobs  shall  be  filled  and  all  rehiring  shall 
be  from  the  regular  list  in  the  order  of  seniority  and 
thereafter  all  vacancies  in  i30sitions  of  regular  and 
seasonal  employment  shall  be  filled  from  the  seasonal 
list  in  the  same  order,  provided  that  the  person  or 
persons  having  seniority  are  capable  of  performing  in 
a  manner  satisfactory  to  the  Employer  the  work 
which  is  available,  provided,  however,  that  a  right  of 
appeal  shall  exist  as  ])rovided  in  Section  8  hereof. 
Similarly,  lay-offs  for  lack  of  work  shall  be  made  in 
the  reverse  order  of  seniority,  due  consideration  being 
given  to  the  ability  of  the  employee  laid  off  and  of  the 
remaining  employees  to  perform  the  work  available 
in  a  manner  satisfactory  to  the  Employer,  subject  to 
the  right  of  appeal  as  provided  in  Section  8  hereof. 

In  hiring  new  employees,  the  procedure  and  pref- 
erences provided  in  Section  3  hereof  shall  be  followed, 
with  the  imder standing  that  after  the  pro^dsions  of 
said  Section  3  have  been  fulfilled,  local  residents  will 
be  given  prior  consideration  in  new  em2:)loyment. 

(c)  The  relative  position  of  said  workers  on  said 
list  in  the  respective  groups  hereinafter  described 
shall  be  determined  by  length  of  service  computed  in 
the  manner  herein  set  forth. 

(d)  In  each  plant  employees  shall  be  divided  in 
two  (2)  groups  as  follows:  Regular  employees  and 
seasonal  employees,  all  to  be  listed  on  one  seniority 
roster  for  said  plant. 

(e)  Regular  employees  are  those  who  have  worked 
in  a  given  plant  at  least  forty  (40)  weeks  out  of  the 
fifty-two  (52)  weeks  during  the  preceding  calendar 
year. 
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Seasonal  employees  are  those  other  than  regular 
employees,  who  worked  in  a  given  plant  at  least  sixty 
percent  (60%)  of  the  total  number  of  operating  days 
of  said  plant  during  the  previous  season. 

An  operating  day  is  hereby  defined  as  either  any 
day  during  which  perishable  products  are  being  proc- 
essed when  not  less  than  twenty  percent  (20%)  of 
the  average  number  of  employees  on  the  plant  pay 
roll  during  the  week  of  greatest  employment  during 
the  season  are  at  work,  or  any  day  during  which  not 
less  than  twenty  percent  (20%)  of  the  average  total 
daily  pay  roll  during  the  week  of  greatest  employ- 
ment during  the  season  is  paid  out. 

(f)  Any  person  on  the  regular  or  seasonal  seniority 
list  of  a  given  plant  at  the  beginning  of  the  1940 
season  shall  be  entitled  to  credit  for  prior  service  for 
seniority  purposes  on  the  following  basis: 

(1)  For  regular  employees:  one  year's  credit 
for  each  consecutive  year  prior  to  1940,  back 
to  and  including  1937,  during  which  such  em- 
ployee worked  forty  (40)  weeks  or  more  in  such 
plant  during  a  calendar  year;  and  one  year's 
credit  for  each  consecutive  year  prior  to  1937 
that  such  employee  worked  any  portion  of  a 
calendar  year  in  such  plant. 

(2)  For  seasonal  employees:  one  year's  credit 
for  each  consecutive  year  prior  to  1940,  back 
to  and  including  1937,  during  which  such  em- 
ployee worked  sixty  per  cent  (60%)  of  the  total 
actual  operating  days  in  such  ]:)lant  during  a 
calendar  year,  as  defined  in  the  1940  agreement ; 
and  one  year's  credit  for  each  consecutive  year 
prior  to  1937  that  such  employee  worked  any 
portation  of  a  calendar  year  in  such  plant. 

Absence  from  the  plant  payroll  for  a  total  calendar 
year,  except  as  provided  in  Section  9  (i)  hereof,  shall 
prevent  the  crediting  of  that  year  or  any  prior  year 
for  purposes  of  seniority  hereunder. 
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Any  employee,  whether  regular  or  seasonal,  who  was 
on  the  seniority  list  of  a  given  plant  at  the  beginning 
of  the  1940  season  shall  not  thereafter  lose  his  or  her 
seniority  status  for  failure  to  qualify  by  working 
forty  (40)  weeks,  if  a  regular,  or  sixty  per  cent  (60%) 
of  the  operating  days  as  herein  defined,  if  a  seasonal 
worker,  provided  such  failure  is  due  to  lack  of  avail- 
able work,  which  such  worker  is  qualified  to  perform, 
unless  such  employee  shall  be  off  the  payroll  of  such 
plant  for  a  total  calendar  year,  or  has  been  on  the 
pay  roll  of  such  plant  for  two  consecutive  years  but 
without  qualifying-  for  seniority  in  either  year.  In 
the  event  an^^  employee  fails  to  qualify  in  a  given  year, 
but  thereafter  does  qualify  for  seniority  as  herein  pro- 
vided, such  employee  upon  such  subsequent  qualifica- 
tion shall  be  entitled  to  credit  for  the  intervening  year 
or  years  as  herein  specified,  but  not  to  exceed  two  con- 
secutive years. 

If  a  regular  emj^loyee  loses  his  place  on  the  regular 
seniority  list  in  the  manner  hereinabove  set  forth, 
he  may  claim  a  place  on  the  seasonal  list,  not  later 
than  the  following  year,  and  wdll  take  his  appropriate 
relative  place  on  that  list  in  accordance  with  his  sea- 
sonal seniority.  If  a  seasonal  employee  gains  a  place 
on  the  regular  list  by  qualifying  length  of  employ- 
ment, he  shall  not  lose  his  seniority  rating  on  the 
seasonal  list,  but  may  reclaim  this  seasonal  standing 
if  laid  off  for  lack  of  work  as  a  regular  employee. 

(g)  Any  employee  discharged  for  cause,  or  volun- 
tarily quitting  his  or  her  employment,  except  in  the 
case  of  lay-off  for  lack  of  work,  or  leave  of  absence 
with  written  consent,  as  provided  in  Section  9  (i), 
shall  lose  all  seniority  rights. 

(h)  Any  person  on  the  seniority  list  who  is  reason- 
ably notified  to  report  for  work,  and  who  fails  to  do 
so  within  a  period  of  forty-eight  (48)  hours  shall  lose 
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all  seniority  rights,  provided,  however,  that  if  said 
failure  to  report  was  excusable  for  reasons  satisfac- 
tory to  the  Union  and  the  Employer,  such  person  shall 
lose  only  the  immediate  employment  offered  and  shall 
be  continued  in  his  or  her  relative  place  on  the  sen- 
iority list.  The  employer  will  furnish  the  local  union 
with  a  list  of  the  persons  who  have  failed  to  report  for 
work  after  notification. 

(i)  When  employees  in  plants  covered  by  this  con- 
tract are  obliged  to  leave  their  cannery  jobs  because 
of  acceptance  by  them  of  official  positions  with  the 
Union,  their  senioritv  shall  not  be  lost  during  such 
absence,  but  shall  accumulate  during  such  period  in 
the  same  manner  as  if  they  remained  employed  in  the 
status  held  by  them  before  leaving,  provided,  however, 
that  upon  termination  of  their  miion  position  they 
notify  the  Employer  within  30  days  of  such  termina- 
tion and  shall  then  be  eligible  for  reinstatement  in 
accordance  with  the  provision  of  Section  9  (b)  hereof. 
All  present  officials  of  local  unions,  parties  to  this  con- 
tract, shall  be  protected  in  their  seniority  status  retro- 
actively to  cover  the  period  of  their  incumbency  as 
such  union  officials.  Leaves  of  absence  without  loss 
of  seniority  for  any  other  cause  shall  be  granted  only 
with  the  written  approval  of  both  Employer  and  the 
Union.  Leaves  of  absence  shall  be  granted  for  just 
cause,  and  approval  shall  not  be  withheld  arbitrarily 
by  the  Em])loyer  or  the  Union.  These  provisions  re- 
quiring written  leave  of  absence  shall  not  apply  to  ab- 
sences, granted  by  the  Emploj^er  for  siclmess  or  similar 
reasons,  of  less  than  ten  (10)  days  duration. 

(j)  Notwithstanding  the  provisions  of  this  section 
relating  to  seniority,  when  it  is  necessary  to  employ 
persons  to  perform  supervisory  duties  or  duties  re- 
quiring special  training  or  experience,  and  in  the 
Employer's  judgment  it  is  necessary  to  select  a  person 
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regardless  of  seniority  to  fill  such  position,  such  per- 
son may  be  employed  and  assigned  to  any  place  of 
employment  without  regard  to  the  seniority  list,  pro- 
vided he  is  compensated  at  a  wage  higher  than  the 
mininnim  wage  established  for  Bracket  IV  herein. 
Such  emplo3'ees  shall  receive  such  wage  for  any  duties 
performed  by  them,  whether  in  lower  classification  or 
not,  so  long  as  they  are  separately  listed  and  employed 
wdthout  regard  to  the  seniority  list  as  herein  provided. 
If  persons  named  to  such  positions  have  a  seniority 
rating  based  on  prior  service,  they  shall  not  lose  said 
rating  b}^  reason  of  being  separately  listed,  but  may 
reclaim  their  seniority  standing  if  laid  off  for  lack  of 
work  on  the  type  of  assignment  described  herein.  If 
such  persons  have  no  seniority  rating  based  on  prior 
service,  however,  they  shall  gain  no  seniority  rights  by 
reason  of  their  emjoloyment  under  the  provisions  of 
this  section.  A  copy  of  the  lists  of  all  such  employees 
shall  be  furnished  to  the  local  union  concerned,  to  the 
California  State  Council  of  Cannery  Unions  and  to 
the  California  Processors  and  Growers,  Inc.  The 
Emi)loyer's  judgment  shall  not  be  exercised  arbi- 
trarily, and  any  disputes  arising  hereunder  shall  be 
referred  to  the  Central  Adjustment  Board  as  pro- 
vided in  Section  8  hereof. 

(k)  Any  modifications  to  Section  9  shall  be  by 
mutual  consent  of  the  local  union  and  an  employer- 
canner  party  of  this  agreement.  Any  such  modifica- 
tion shall  he  reduced  to  writing  and  a  copy  filed  with 
the  California  Processors  and  Growers,  Inc.,  and  with 
the  California  State  Council  of  Canneiy  Unions. 

Section  10.  Students.  When  an  employer  desires 
to  put  persons  to  work  for  the  purpose  of  train- 
ing them  in  a  cannery  job  and  not  for  the  purpose  of 
having  them  become  permanent  employees  at  such  job, 
he  may,  without  regard  to  the  j^rinciple  of  seniority, 
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put  such  persons  to  work,  but  there  shall  not  be  more 
than  one  (1)  such  person  per  two  hundred  (200)  em- 
ployees or  fraction  thereof.  Students  will  not  be 
admitted  to  union  membership  and  shall  gain  no 
seniority  rights.  The  application  of  this  section  by 
the  Employer  shall  be  subject  to  review  by  the  Adjust- 
ment Board  as  provided  in  Section  8  hereof.  A  list  of 
students  shall  be  furnished  to  the  local  union. 

Sectiox  11.  Visits  by  Union  Officials.  The  Em- 
ployer agrees  to  admit  to  its  plant  at  all  reasonable 
times  any  authorized  representative,  or  representa- 
tives, of  the  Union  for  the  purpose  of  ascertaining 
whether  or  not  this  agreement  is  being  observed  by 
the  parties  hereto,  and  to  assist  in  adjusting  griev- 
ances. A  duly  authorized  agent  of  the  local  union 
will  be  permitted  to  collect  dues  in  the  plant,  and  the 
Employer  hereby  agrees  to  cooperate  in  arranging  for 
visits  for  this  purpose,  to  provide  a  suitable  place  for 
receiving  dues,  and  to  name  two  (2)  persons  in  the 
plant,  each  of  whom  shall  have  authority  to  make 
arrangements  for  such  visits.  These  privileges  shall 
be  so  exercised  that  no  time  is  lost  unnecessarily  to  the 
Employer,  and  the  Union  representatives  shall  advise 
Employer  of  such  visits  by  notifying  the  plant  office 
before  or  at  the  time  of  entering  the  plant.  The 
privileges  herein  granted  may  be  suspended  for  any 
willful  violation  of  the  provisions  of  this  section,  and 
such  violation  may  be  referred  to  the  Adjustment 
Board  as  provided  in  Section  8. 

Section  12.  Vacation  Period.  Any  employee  who 
has  been  on  the  pay  roll  of  a  company  for  forty  (40) 
weeks  and  has  worked  sixteen  hundred  (1,600)  straight 
time  hours,  or  more,  during  the  current  period  of 
twelve  (12)  consecutive  months  from  and  after  the 
date   or   anniversary   date   of  his   employment   shall 


45 

receive  one  (1)  week's  vacation  with  pay,  said  vaca- 
tion period  to  be  taken  prior  to  the  beginning  of  the 
next  processing  season,  or  at  other  times  by  mutual 
consent.  Vacation  pay  shall  be  based  on  a  forty  (40) 
hour  workweek  at  straight  time.^ 

Section^  13.  Compliance.  In  the  event  of  a  viola- 
tion of  any  part  of  the  agreement  l)y  an  employer, 
party  to  this  agreement,  such  violation  shall  be  im- 
mediately brought  before  the  Central  Adjusting 
Board,  herein  provided  for,  and  the  ruling  handed 
down  by  said  Board  and/or  ninth  disinterested  per- 
son, if  such  person  is  required,  shall  be  final  and 
binding  upon  the  parties.  If  such  employer  does  not 
abide  by  that  ruling  it  shall  then  be  necessary  for 
the  California  Processors  and  Growers,  Inc.,  to  im- 
mediately suspend  that  employer  from  that  Associa- 
tion and  no  assistance  will  be  given  him  by  that 
body  against  the  action  deemed  advisable  and  neces- 
sary l)y  the  Union,  because  of  the  refusal  of  the 
employer  to  accept  the  ruling  handed  down  by  the 
Central  Adjustment  Board  and/or  the  ninth  disin- 
terested person,  if  such  ]:»erson  is  called  into  the  case. 

Likewise,  in  the  event  of  a  violation  of  any  part 
of  this  agreement  by  the  individual  union  in  the 
plant  or  plants  of  the  Emj)loyer,  such  violation  will 
be  immediately  brought  before  the  Central  Adjust- 

•'' "The  current  union  agreement  provides  (Section  12)  that 
'A^acation  pay  shall  be  based  on  a  forty  (40)  hour  week  at  straight 
time.'  This  language  contemplates  that  such  vacation  pay  should 
be  the  noi-nial  straight  time  compensation  of  the  individual  con- 
cerned and  consequently,  when  a  worker  has  been  assigned  to  more 
than  one  classification  and  received  different  rates  of  pay  during 
the  qualifying  period,  his  vacation  rate  should  be  his  average 
straight-time  rate  over  such  period,  rather  than  that  in  effect 
immediately  prior  to  the  vacation.'"— Central  Adjustment  Board 
Ruling  5/15/42. 
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ment  Board,  provided  herein,  and  the  rnling  handed 
down  by  such  Board  and/or  disinterested  party  shall 
be  final  and  binding  upon  the  parties.  If  such  in- 
dividual union  refuses  to  abide  by  the  ruling  handed 
do^A^l,  it  shall  then  be  necessary  to  immediately  recom- 
mend to  the  American  Federation  of  Labor  that  that 
individual  union  shall  not  receive  official  recognition 
from  the  American  Federation  of  Labor  and  the  Cali- 
fornia State  Council  of  Cannery  Unions,  and  thereby 
prevent  that  individual  miion  from  receiving  any  as- 
sistance from  those  ])odies  until  such  time  as  the 
indi^ddiTal  union  agrees  to  comply  with  the  iiiling 
handed  down  by  the  Central  Adjustment  Board 
and/or  the  ninth  disinterested  person. 

Section  14.  Conflicting  Agreements.  In  the  event 
that  the  American  Federation  of  Labor  or  the  Cali- 
fornia State  Council  of  Cannery  Unions,  or  any  of 
the  local  unions,  parties  hereto,  make  any  agreement 
with  any  employer,  within  the  jurisdiction  of  any 
indi^ddual  local  union,  jDarty  to  this  agreement,  as 
such  jurisdiction  now  exists,  the  Employer  hereunder 
shall  be  entitled,  within  the  area  included  under  the 
jurisdiction  of  any  local  union  which  is  a  party  hereto, 
to  the  l)enefit  of  any  terms  contained  in  such  agree- 
ment which  may  be  more  favoral^le  to  the  Employer 
thereunder  than  those  set  forth  herein,  notwithstand- 
ing the  provisions  of  this  contract.  A  copy  of  all 
such  agreements  shall  be  filed  with  the  California 
State  Council  of  Cannery  Unions,  and  the  Califor- 
nia Processors  and  Growers,  Inc.,  at  the  time  they 
become  effective. 

*  *  *  *  *     I 

Section  18.  Term  of  Agreement.  The  term  of 
this  agreement  shall  be  mitil  March  1,  1945,  provided, 
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liowever,  that  either  joarty  may,  by  written  notice 
given  fifteen  (15)  days  prior  to  December  31,  1943, 
or  fifteen  (15)  days  prior  to  December  31st  of  any 
subsequent  year  during  the  life  of  this  agreement,  re- 
open the  same  for  the  adjustment  of  wages,  hours,  and 
working  conditions.  Any  changes  desired  shall  be 
3'educed  to  writing  and  delivered  to  the  other  party 
]:>rior  to,  and  negotiations  must  start  not  later  than, 
the  first  business  day  in  January  next  following  re- 
ceipt of  such  wiitten  notice  and  such  negotiations 
must  be  completed  before  March  1st  of  same  year. 
In  the  event  that  this  agreement  shall  not  have  been 
modified  previously,  and  in  the  event  that  no  notice 
shall  l^e  given  hy  either  party  to  the  other,  as  here- 
inabove provided,  then  the  terms  of  this  agreement 
shall  automatically  be  extended  for  an  additional  pe- 
riod of  one  (1)  year,  and  thereafter  shall  automati- 
cally be  extended  from  year  to  year  unless  one  of 
the  parties  shall  give  notice  to  the  other  of  a  desire 
to  modify  said  agreement,  at  least  fifteen  (15)  days 
prior  to  December  31st  in  any  following  year  of  the 
life  of  this  agreement.  In  the  event  that  such  notice 
is  given  prior  to  Deceml^er  31st  as  hereinabove  pro- 
vided, and  negotiations  are  begun,  the  terms  of  the 
agreement  as  of  the  date  of  such  notice  shall  remain 
in  full  force  and  effect  during  and  until  the  following 
March  1st,  and  if  negotiations  continue  beyond  such 
date  by  mutual  agreement,  any  agreement  reached 
thereafter  shall  be  effective  retroactively  to  said 
March  1st.  In  the  event  no  agreement  is  reached 
by  said  ^larch  1st,  however,  either  party  may  give 
notice  to  the  other  of  the  termination  of  ne- 
gotiations and  there])y  cancel  said  negotiations  and 
this  agreement. 
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In  Witness  Whereof  the  parties  hereto  have  set  their 
hands  and  seals  this  10th  day  of  July,  1943. 

Califorxia  Processors  axd 
Growers,  Inc., 
By  L.  E.  Neel,  President. 

William  E.  Yeomaxs,  Secretary. 
Califorxia  State  Couxcil 
OF  Caxxery  Uxioxs, 
By  L.  J.  Hill,  President. 
Hal  p.  Axgus,  Secretary. 
Witnesses : 

Omar  Hoskixs, 

TJ.  S.  Commissioner  of  Conciliation. 

George  L.  Googe, 

Special  Bepresentative  of  American 
Federation  of  Labor. 
J.  Paul  St.  Sure, 

Attornei)  for  California  Processors 

and  Groivers,  Inc. 
***** 

ADDITIOXAL    WAGE    PROVISIONS 
***** 

4.  The  provisions  set  forth  herein  shall  be  effective 
as  of  March  1,  1943,  as  a  master  contract  and  shall 
operate  as  a  direct  agreement  between  individual 
employers  and  individual  local  unions  as  to  named 
plants  and  unions  ui)oii  the  execution  of  certificates 
in  the  manner  and  form  as  set  forth  in  Section  2  of 
the  collective  bargaining-  agreement  of  June  10,  1941, 
and  shall  contiime  in  full  force  and  effect  thereafter 
in  accordance  with  the  i)rovisions  of  Section  18  of 
the  collective  bargaining  agreement. 

5.  It  is  expressly  understood  that  in  the  event  war- 
time conditions  or  restrictions  result  to  the  canning 
industry  by  governmental   older   or  action,   whether 
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directly  or  indirectly,  so  as  to  interfere  with  or  inter- 
rupt normal  operations  of  the  canneries  covered  by 
this  agreement  or  the  normal  conditions  of  work  in 
such  canneries,  then,  notwithstanding  the  provisions 
of  the  collective  bargaining  agreement  herein  de- 
scribed, the  Employer  shall  not  be  liable  for  any  pen- 
alty or  default  during  or  as  a  result  of  such  inter- 
ference, interruption  or  restriction  and  similarly,  the 
employees  of  the  Union  shall  not  be  liable  for  any 
additional  obligation  to  the  Employer  during  or  as  a 
result  of  such  interference,  interruption  or  restric- 
tion. It  is  the  intent  of  the  parties  hereto  to  provide 
an  express  waiver  of  contractual  penalties  to  ac- 
complish a  nmtual  assumption  of  losses  of  time  and 
production  resulting  from  such  government  orders  or 
actions,  and  it  is  further  agreed  that  all  reasonable 
efforts  will  be  made  to  reach  a  mutual  understanding 
as  to  any  unforeseen  operating  or  working  problems 
that  may  result  from  other  war-time  conditions  not 
covered  by  this  waiver. 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  10th  day  of  July,  1943. 

California  State  Council 
OF  Cannery  Unions, 
By  L.  J.  Hill,  President, 
Hal  p.  Angus,  Secretary. 
California  Processors  and 
Growlers,  Inc., 
By  William  E.  Yoemans,  Secretary. 

supplementary  emergency  agreement 

This  memorandum  of  agreement  made  and  entered 
into  this  10th  day  of  July,  1943,  by  and  between 
California  Processors  and  Growers,  Inc.,  as  collective 
bargaining  agent  for  those  canning  companies  more 
particularly  described  in  that  certain  collective  bar- 
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gainmg  agreement  executed  on  the  10th  day  of  June, 
1941,  as  amended  January  26,  1942,  and  The  American 
Federation  of  Labor  and  California  State  Council  of 
Cannery  Unions,  as  collective  bargaining  agent  for 
those  cannery  workers'  unions  more  particularly  de- 
scribed in  said  collective  bargaining  agreement, 

Witnesseth:  That  in  consideration  of  the  premises 
it  is  mutually  agreed  as  follows: 

During  the  cannery  operating  season  of  1943,  in 
order  to  alleviate  the  critical  manpower  shortage 
existing  in  California  and  to  promote  the  continued 
operation  of  canneries  and  the  essential  production 
of  food,  the  following  emergency  provision  shall  be 
in  effect  as  modifications  of  the  collective  bargaining 
agreement  executed  this  day: 

1.  The  final  three  sentences  of  the  second  para- 
graph of  Section  3  (a)  are  amended  to  read  as  fol- 
lows : 

If  such  union  meml)ers  are  not  available  for 
such  employment,  the  Employer  may  hire  any 
person  not  a  member  of  the  Union  provided 
that  such  person  will  be  required  to  file  an  ap- 
plication for  membership  in  the  local  union  or 
obtain  an  "Emergency"  card  from  the  local 
union  before  being  put  to  work.  An  emergency 
worker  shall  not  be  required  to  complete  his 
affiliation  with  the  local  union  except  as  here- 
inafter provided,  but  shall  have  the  right  to 
do  so  at  any  time  if  he  so  desires,  in  wdiich 
event  any  payments  therefor  made  to  the 
Union  by  such  emergency  worker  shall  be  cred- 
ited by  the  Union  as  payment  on  account  of  the 
regular  initiation  fee  of  such  person.  An  emer- 
gency worker  shall  not  acquire  seniority  rights 
and  shall  not  continue  his  status  as  an  emer- 
gency w^orker  be^^ond  the  period  of  the  operat- 
ing season.  If  an  emergency  worker  completes 
his  affiliation  with  the  Union,  he  shall  acquire 
seniority  from  the  date  of  original  employment. 
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Upon  filing  application  for  union  membersMp, 
or  obtaining  an  emergency  card,  the  person  to 
be  employed  shall  receive  from  the  Union  a 
written  statement  evidencing  the  fact,  which 
statement  shall  ])e  taken  up  by  the  Employer 
and  returned  to  the  Union  when  the  person  is 
put  to  work.  It  is  further  understood  that 
emergency  workers  shall  obtain  renewals  of 
their  status  from  week  to  week,  and  that  per- 
sons filing  applications  for  membership  in  the 
local  union  shall  complete  their  affiliation  with- 
in ten  (10)  days  after  employment.  The  local 
union  agrees  tliat  it  will  not  unreasonably  re- 
fuse to  grant  emergency  status  to  any  person; 
and  that  it  will  not  unreasonably  refuse  to  ac- 
cept any  applicant  as  a  member. 

2.  It  is  further  understood  and  agreed  that  the  fol- 
lowing provisions  shall  govern  emergency  workers 
during  the  1943  cannery  operating  season: 

New  employees  will  be  required  to  present  a 
clearance  from  the  Union  before  being  put  to 
work.  In  the  case  of  applicants  for  regular 
union  membership,  the  regular  contract  pro- 
visions will  apply. 

In  the  case  of  emergency  workers,  such  work- 
ers will  be  required  to  present  a  receipt  show- 
ing advance  payment  of  50^  to  cover  the  cur- 
rent week.  Such  receipt  should  indicate  that 
no  refund  will  be  made  if  the  employee  works 
less  than  one  week.  The  union  undertakes  to 
issue  these  50^^  receipts  at  times  when  new  em- 
ployees are  being  hired,  as  now  provided  for 
clearances  in  the  case  of  applicants  for  mem- 
bership. 

At  the  time  of  employment  of  emergency 
workers,  such  workers  will  be  informed  l:>y  the 
Employer  that  the  contract  provides  that  they 
must  obtain  new  receipts  from  week  to  week. 

After  the  initial  employment  of  emergency 
workers,  the  Employer  will  undertake  to  inves- 
tigate their  status,  week  by  week,  to  ascertain 
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whether  or  not  they  have  a  receipt  for  the  cur- 
rent week's  fee,  paid  in  advance.  In  order  to 
facilitate  the  making  of  this  investigation,  the 
Union  should  furnish  the  Employer,  at  least 
once  a  week,  a  list  of  all  emergency  workers 
who  have  made  the  required  payment  for  the 
current  week,  and  a  list  of  those  who  have 
failed  to  do  so. 

The  employers  will  not  provide  a  check-off 
of  weekly  payments,  nor  undertake  to  make 
collections,  but  they  will  observe  in  good  faith 
the  requirement  that  emergency  workers  must 
obtain  renewals  of  their  status  from  week  to 
week  in  order  to  continue  at  work. 

The  specific  details  of  receipt  forms  and 
agreements  as  to  dates  for  securing  lists  shall 
be  worked  out  locally,  and  if  any  disputes  arise, 
they  shall  be  submitted  to  the  special  commit- 
tee hereinafter  i^rovided. 

Present  or  former  union  members  will  not 
be  qualified  to  come  within  the  category  of 
emergency  workers,  but  other  new  employees 
shall  have  the  option  of  becoming  either  regu- 
lar members  or  emergency  workers,  provided, 
however,  that  after  working  twenty-four  (24) 
days,  or  after  working  all  regular  shifts  when- 
ever work  is  available  for  four  (4)  pay  roll 
periods  (whichever  is  the  lesser  total  of  work- 
ing days)  emergency  w^orkers  will  be  deemed 
to  be  in  the  same  category  as  other  cannery 
workers  and  will  be  required  to  become  mem- 
bers of  the  Union,  unless  they  are  emplo^^ed 
elsewhere  and  are  doing  cannery  work  in  addi- 
tion to  their  regular  employment. 

Members  of  the  armed  forces  shall  be  ex- 
em}  )t  from  the  payment  of  any  fees  or  dues, 
it  being  understood  that  members  of  the  armed 
forces  may  be  employed  in  cases  where  there 
is  a  mutual  determination  that  a  shortage  of 
civilian  workers  exists,  but  only  when  their  em- 
ployment will  not  interfere  with  the  customary 
employment  and  regular  engagement  of 
civilians. 


53 

3.  It  is  further  understood  and  agreed  that  in  order 
to  further  the  purposes  and  administration  of  this 
Supplementary  Emergency  Agreement,  a  Special 
Committee  is  hereby  established  as  follows: 

A  Special  Committee  composed  of  (1)  the 
representatives  of  The  American  Federation  of 
Labor  assigned  by  President  William  Green  to 
assist  California  cannery  workers'  unions, 
(2)  the  Secretary-Treasurer  of  the  California 
State  Com]''il  of  Cannery  Unions,  (3)  the  labor 
relations  counsel  of  the  California  Processors 
and  Growers,  Inc.,  and  (4)  the  Secretary  of 
the  California  Processors  and  Growers,  Inc., 
shall  function  during  the  1943  cannery  operat- 
ing season.  If  any  differences  arise  concern- 
ing the  operation  or  administration  of  the  pro- 
visions of  this  Supplementary  Emergency 
Agreement,  or  if  any  manpower  emergencies 
arise  which  threaten  the  continued  operation  of 
the  canneries  during  the  term  of  said  agree- 
ment, such  diiferences  and  such  emergency 
problems,  at  the  request  of  either  party  hereto, 
shall  be  referred  to  said  Special  Committee, 
and  said  committee  shall  have  the  responsibility 
and  the  exclusive  authority  to  make  all  neces- 
sary adjustments  or  decisions  to  settle  such  dif- 
ferences or  to  meet  such  emergencies. 

In  Witness  Whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  lOtli  day  of  July  1943. 

California    Processors 
AXD  Groavers,  Inc.^ 
By  L.  E.  Neel,  President, 
And  William  E.  Yeomans, 

Secretary. 
California  State 
Council  of  Cannery 
Unions, 
By  L.  J.  Hill,  President, 
And  Hal  P.  Angus,  Secretary. 
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Witnesses : 

Omar  Hoskins, 

TJ,  S.  Commissioner  of  Conciliation. 
George  L.  Googe, 

Special  Representative  of  American 
Federation  of  Labor. 
J.  Paul  St.  Sure, 

Attorney  for  California  Processors 

and  Growers,  Inc. 

This  is  to  certify  that  A.  F.  of  L.  Cannery  Workers 

Union,  No ,   Countj^,   California, 

hereby  represents  that  a  majority  of  the  employees 

in  Plant   of   located 

at are  members  of  said  Union  and 

individually  for  themselves  and  as  a  imit  have  desig- 
nated said  miion  as  their  representative  for  collec- 
tive bargaining. 

The  said  union  hereby  adopts  that  certain  agree- 
ments made  and  entered  into  on  the  10th  day  of  July, 
1943  by  and  between  California  Processors  and 
Growers,  Inc.,  for  and  on  behalf  of  certain  canning 
companies  and  The  American  Federation  of  Labor, 
and  California  State  Council  of  Cannery  Unions  for 
and  on  behalf  of  certain  cannery  workers'  unions, 
and  promises  to  be  bound  thereby. 

By  authority  of  the  Union, 

Cannery  Workers  Union, 

County, 

No. 

By 

President. 

By .... 

Secretary. 
Bated: ,  1943. 
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This  is  to  certify  that  upon  the  representation  of 

Oannery     Workers     Union,     County, 

No.    ,   that   a   majority   of   the    employees    in 

Plant     of     located     at 

are  members  of  said  union  and  have 

designated  said  union  as  their  representative  for  col- 
lective bargaining,  the  undersigned  hereby  adopts 
that  certain  agreement  made  and  entered  into  as  of 
the  10th  day  of  July,  1943  by  and  between  California 
Processors  and  Growers,  Inc.,  for  and  on  behalf  of 
certain  canning  companies  and  The  American  Fed- 
eration of  Labor  and  California  State  Council  of 
Cannery  Unions  for  and  on  behalf  of  certain  can- 
nery workers'  unions,  and  promises  to  be  bomid 
thereby. 


By 

Authorized  Officer 


Dated: ,  1943. 
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International  Brotherhood  of 
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housemen and  Helpers  of  America, 
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cil of  Cannery  Unions,  xlFL, 

Intervenors. 

National  Labor  Relations  Board, 

Petitioner, 

vs. 

G.  W.  Hume  Coisipany  and  California 
Processors  &  Growers,  Inc., 

Respondents, 

International  Brotherhood  of 
Teamsters,  Chauffeurs,  Ware- 
housemen and  Helpers  of  America, 
AFL.,  and  California  State  Coun- 
cil of  Cannery  Unions,  AFL, 

Ifiterveyiors. 


No.  11,694 


No.  11,693 


RESPONDENTS'  SUPPLEMENTAL  BRIEF. 


In  accordance  with  the  order  of  the  Court  of  De- 
cember 15,  1949,  this  brief  is  filed  to  discuss  the  effect 
of  the  decision  of  the  Supreme  Court  in  Colgate- 
Palmolive-Peet  v.  Labor  Board,  94  Law.  ed.  Adv.  Op. 
127.  Inasmuch  as  another  memorandum  is  being  filed 
on  this  subject  in  NLRB  v.  Flotill  Products,  Inc.,  No. 
11,449,  this  brief  will  apply  to  the  Hume  and  Scien- 
tific Nutrition  cases  above  captioned. 


THE  SCIENTIFIC  NUTRITION  CASE. 

As  has  been  noted  in  briefs  already  on  file,  the 
Scientific  Nutrition  case  took  a  strange  turn  as  it 
made  its  way  through  the  Board's  procedures.  The 
Board's  complaint  (Tr.  8-9)  attacked  the  discharge 
of  Gus  Cedar  solely  upon  the  ground  that  the  contract 
requiring  membership  in  tlie  Teamsters  Union  as  a 
condition  of  employment  had  been  secured  by  unlawful 
aid  and  assistance  given  to  the  union  and  was  there- 
fore invalid. 

As  we  have  pointed  out  in  our  earlier  brief  (Re- 
spondent's Brief  case  11694,  pp.  6-12)  the  Board  con- 
cedes that  the  Teamsters  succeeded  to  the  contract 
which  covered  respondent's  employees  in  May,  1945, 
and  whatever  the  Teamsters  did  in  the  plant  after 
their  successorship  they  did  in  compliance  with  the 
j)lain  provisions  of  that  contract.  As  we  also  pointed 
out,  the  parties  believed  that  they  had  a  union  shop 
contract. 


By  the  time  the  case  reached  the  Board,  however, 
it  was  disposed  of  on  the  theory  that  the  collective 
bargaining  agreement  to  which  the  Teamsters  suc- 
ceeded was  not  a  closed  shop  contract,  (Board's  Brief 
case  11694,  p.  2.)  The  Board  gratuitously  rewrote  the 
agreement  of  the  parties,  omitting  the  membership 
obligation. 

Basically  we  feel  that  this  case  is  one  of  simple 
contract  law.  The  function  of  the  Board  was  to  de- 
termine \\'hat  the  total  collective  bargaining  agree- 
ment was  when  the  Teamsters  Union  succeeded  to 
it,  and  whether  the  acts  of  employer  and  union  there- 
after were  within  the  provisions  of  that  contract.  The 
Board  did  not  charge,  nor  does  it  now  claim,  that 
the  Green  Book  contract  was  adopted  as  the  result 
of  an  unfaii*  lalior  practice,  or  that  the  union  mem- 
bership requirement  was  established  as  the  result  of 
an  unfair  labor  practice.  What  the  Board  does  is  to 
ignore  the  union  membership  requirement,  which 
stands  uncontradicted  in  the  record,  and  thereby 
effect  an  administrative  amendment  of  the  collective 
bargaining  agreement. 

To  the  extent  that  the  Colgate  case  obligates  the 
Board  to  stay  within  the  bounds  fixed  by  the  statute 
which  created  the  Board  that  case  is  very  much  in 
point  here.  As  the  Supreme  Court  said,  for  example 
(94  Law.  ed.  Adv.  Op.  132)  : 

"The  Board  cannot  ignore  the  plain  provisions 
of  a  valid  contract  made  in  accordance  with  the 
letter  and  spirit  of  the  statute  and  reform  it  to 
conform  to  the  J>oard's  idea  of  correct  policy." 


And  again  (idem,  pp.  132-133)  : 

''It  is  quite  reasonable  to  suppose  that  Con- 
gress tliought  it  conducive  to  stability  of  labor 
relations  that  parties  be  required  to  live  up  to  a 
valid  closed  shop  contract  made  voluntarily  with 
the  recognized  bargaining  representative,  regard- 
less of  internal  disruptions  growing  out  of  agita- 
tion for  a  change  in  bargaining  representative. 
In  the  instant  case  the  employees  exercised  their 
right  to  choose  their  bargaining  representative. 
The  representative  bound  them  to  a  valid  con- 
tract. The  contract  was  lived  under  for  four  years 
and  was  subsisting  at  the  period  of  time  in  ques- 
tion. It  was  made  and  carried  out  in  good  faith 
by  petitioner,  who  cannot  be  held  guilty  of  an 
unfair  labor  practice  by  administrative  amend- 
ment of  the  statute." 

No  more  so  can  respondent  be  held  guilty  of  an  un- 
fair labor  practice  by  an  administrative  amendment 
of  a  contract. 


THE  HUME  CASE. 

The  Hume  case  presents  two  issues,  ])oth  somewhat 
different  than  that  in  Scientific  Nutrition.  The  first 
issue  is  a  matter  of  contract  interpretation  imder  the 
Green  Book  agreement.  As  we  stated  in  our  earlier 
Hume  brief  (Respondent's  Brief,  case  11693,  p.  3), 
if  dismissals  were  made  in  response  to  an  obligation 
created  by  that  contract  they  are  not  an  unfair  labor 
practice  under  section  8(3)  of  the  Act,  and  the  order 
for  i-einstatement  and  back  pay  would  fall. 
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The  Teamsters  Union  througiiont  this  proceeding 
has  consistently  argued  that  the  Green  Book  contract 
required  union  membership  as  a  condition  of  employ- 
ment. The  Board's  contrary  conclusion  may  well  have 
been  prompted  by  its  reluctance  to  recognize  closed 
shop  or  union  shop  contracts  except  under  the  most 
compelling  circumstances,   and  its  desire  to  restrict 
their  application   as   far  as   possible.   The    Supreme 
Court  recognized  the  Congressional  approval  of  the 
closed  shop  and  its  eifect  on  the  bargaining  relation- 
ship, in  the  Colgate  case.  (94  Law.  ed.  Adv.  Op.  132.) 
''One  of  the  oldest  techniques  in  the  art  of 
collective  bargaining  is  the  closed  shop.  It  pro- 
tects the  integrity  of  the  union  and  provides  sta- 
bility to  labor  relations.  To  achieve  stability  of 
labor  relations  was  the  primary  objective  of  Con- 
gress in  enacting  the  National  Labor  Relations 
Act.    Congress  knew   that   a   closed   shop   would 
interfere  with  freedom  of  employees  to  organize 
in  another  miion   and  would,   if  used,   lead   in- 
evitably to  discrimination  in  tenure  of  employ- 
ment.   Nevertheless,    with    full    realization    that 
there  was  a  limitation  b}^  the  proviso  of  Par.  8 
(3)   upon  the  freedom  of  Par.   7,   Congress  in- 
serted the  pro\iso  of  Par.  8(3).  It  is  not  neces- 
sary for  us  to  justify  the  policy  of  Congress.  It 
is  enough  that  we  find  it  in  the  statute." 

In  the  Hume  case  the  Trial  Examiner  and  the 
Board  found  that  "the  discharges  were  brought  tbout 
through  coercion  of  Hume  by  AFL."  (Tr.  p.  89.) 
The  Board  argues  that  threatened  economic  hardship 
may  not  excuse  an  employer  from  the  consequences 


of  an  unfair  laljor  practice.  (Board's  Brief,  case 
1169:5,  p.  37,  note  32.)  But,  as  the  Court  pointed  out 
in  the  Colgate  case,  ''this  is  a  contest  primarily  be- 
tween labor  unions  for  control."  (94  Law.  ed.  Adv. 
Op.  132.) 

"In  reality  w^hatever  interference  or  discrimi- 
nation was  present  liero  came  not  from  the  em- 
ployer, but  from  fellow-employees  of  the  dis- 
chargees. Shorn  of  embellishment,  the  Board's 
policy  makes  interference  and  discrimination  by 
fellow-employees  an  unfair  labor  practice  of  the 
employer.  Yet  the  legislative  history  conclusively 
shows  that  C/ongress,  by  rejecting  the  proposed 
Tydings  amendment  to  the  Act,  refused  to  word 
Par.  7  so  as  to  hamper  coercion  of  employees  by 
fellow-employees."  (Footnote  16.) 

(Footnote  16).  *' During  consideration  of  the 
bill  on  the  Senate  floor,  Senator  Tydings  pro- 
posed to  amend  it  by  adding  to  Par.  7  the  words 
'free  from  coercion  or  intimidation  from  any 
source.'  In  the  debate  which  followed  it  ])ecame 
clear  that  the  amendment  would  deal  with  em- 
ployee-against-em])l()ye('  relations,  while  the  bill 
was  designed  to  deal  only  with  employee-em- 
ployer relations,  and  the  amendment  was  de- 
feated. See  79  (^ong.  Rec.  7653-7658,  7675." 

The  Court's  admonition  that  it  is  not  for  the  Board 
to  make  law  may  warrant  a  reexamination  of  the 
principle  of  NLRB  v.  Star  Publishmg  Co.,  97  F. 
(2d)  465,  at  least  insofar  as  it  applies  to  the  rather 
unusual  circumstances  of  this  case. 

in  short,  if  on  contract  principles  the  Green  Book 
required  the  discharge  of  Hmne's  non-meml)er  em- 


ployees  the  AFL  was  right  in  maintaining  its  posi- 
tion and  on  the  authority  of  the  Colgate  case  the 
Board  cannot  adopt  a  different  interpretation  of  the 
agreement  merely  to  further  its  now  outlawed  policy 
against  the  enforcement  of  valid  closed  shop  agree- 
ments. 

The  second  issue  relates  to  the  validity  of  a  memo- 
randum executed  on  March  25,  1946,  requiring  con- 
tinuous membership  in  the  AFL  as  a  condition  of 
employment.  The  Board  concluded  that  the  memoran- 
dum was  invalid,  not  because  of  any  of  the  matters 
relating  to  the  discharges,  ])ut  solely  because  a  repre- 
sentation proceeding  was  still  imresolved  by  the 
Board — in  other  words,  because  of  the  Midwest  Pip- 
ing Doctrine. 

Much  of  our  argument  about  the  effect  of  the  Col- 
gate case  on  the  Midwest  Piping  doctrine  is  covered 
by  our  Supplemental  Brief  filed  in  the  Flotill  case, 
and  rather  than  repeat  it  here  we  are  accompanying 
this  memorandum  with  a  copy  of  the  Flotill  argu- 
ment. Additionally,  however,  we  submit  that  the  union 
membership  requirement  is  valid  even  though  (as 
distinguished  from  Flotill)  it  may  have  added  a  con- 
dition not  previously  established  by  collective  bar- 
gaining. 

The  proviso  to  section  8(3)  of  the  Act  (49  Stat. 
449,  sec.  8(3))  reads  in  part  as  follows: 

"Provided,  That  nothing  *  *  *  shall  ])reclude 
an  employer  from  making  an  agreement  with  a 
labor  organization  (not  established,  maintained, 
or  assisted  by  any  action  defined  in  this  Act  as 


8 

an  unfair  labor  practice)  to  require  as  a  con- 
dition of  employment  membership  therein,  if 
such  labor  organization  is  the  representative  of 
the  employees  as  ])rovided  in  section  9(a)  in  the 
appropriate  collective  bargaining  unit  covered 
by  such  agreement  when  made." 

The  Board  did  not  find  that  the  Teamsters  Union 
was  unlawfully  established,  maintained  or  assisted 
by  any  unfair  labor  practice  other  than  by  reason  of 
the  application  of  its  Midwest  Piping  doctrine.  Nor 
did  the  Board  find,  that  the  AFL  did  not  in  fact  rep- 
resent an  uncoerced  majority  on  March  25,  1946, 
when  the  union  membership  memorandum  was  exe- 
cuted. Absent  such  findings  we  submit  that  the  Board 
has  failed  to  meet  its  burden  of  proof.  It  is  not  en- 
titled to  a  presumption  of  invalidity  merely  because 
of  the  challenge  of  an  outside  union.  The  employer 
may  have  acted  at  his  peril  in  dealing  with  the  AFL 
as  majoi'ity  representative,  but  until  the  Board  dem- 
onstrates affirmatively  that  the  asserted  majority  was 
fictitious  the  March  memorandum  stands  as  a  collec- 
tive bargaining  agreement  which  was  enforceable  iii 
terms  of  the  declared  policy  of  Congress. 


CONCLUSION. 

For  the  reasons  above  stated  we  submit  that  the 
Colgate  decision  is  the  inescapable  consequence  of 
authorities  such  a^  (Consolidated  Edison  v.  NLRB, 
305  U.S.  197,  and  others  cited  in  our  briefs,  holding 
that  the  Board  is  without  power  to  issue  orders  such 


as  those  here  before  the  Court.  We  shall  be  pleased 
to  present  further  oral  argument  if  the  Court  de- 
sires. 

Dated,  Oakland,  California, 
January  13,  1950. 

Respectfully  submitted, 

J.  Paul  St.  Sure, 
Edward  H.  Moore, 
Attorneys  for  Respondents. 
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No.  11,693 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


National  Labor  Relations  Board, 

Petitioner, 
vs. 


G.  W.  Hume  Company, 


and 


Respofident, 


International  Brotherhood  of  Team- 
sters, Chauffeurs,  Warehousemen 
AND  Helpers  of  America,  A.F.L., 
and  California  State  Council  of 
Cannery  Unions,  A.F.L., 

Intervenors. 


RESPONDENT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Denmmi,  Presiding  Judge, 
and  to  the  Honorable  Associate  Judges  of  the 
United.  States  Court  of  Appeals  for  the  Ninth 
Circuit: 

G.  W.  Hume  Company,  respondent  above-named, 
respectfully  petitions  this  Court  for  a  rehearing  and 
for  grounds  therefor  states  as  follows: 


On  Februaiy  24,  1950  this  Court  entered  its  order 
herein  modifying  the  order  of  the  National  Labor 
Relations  Board  of  October  31,  1946  and  enforcing 
the  order  as  modified.  In  its  opinion  the  Court  found, 
inter  alia,  as  follows: 

"Subdivision  (b)  of  the  order,  supra,  requiring 
Hume  to  cease  giving  effect  to  the  closed-shop 
contract  of  March  25,  1946,  or  to  any  extension 
or  renewal  thereof,  presents  a  more  difficult 
problem.  The  inauguration  of  that  contract  while 
the  rejjresentation  proceeding  was  pending  did 
not  stand  alone.  It  was  part  of  a  general  course 
of  conduct  on  Hume's  part  tending  to  lend  aid 
and  assistance  to  the  A.F.L.  Aside  from  the  nu- 
merous discharges  of  employees  at  the  instigation 
of  that  union,  the  Board  found  that  after  March 
1,  1946  Hume  permitted  A.F.L.  representatives 
free  access  to  the  cannery  for  the  purposes  of 
collecting  dues  and  soliciting  memberships  while 
at  the  same  time  denying  like  privileges  to  repre- 
sentatives of  the  C.I.O.  Hume  does  not  dispute 
the  fiiiding.  In  light  of  this  pattern  of  discrimina- 
tory conduct  we  are  unable  to  say  that  the 
Board's  order  relative  to  the  closed-shop  addenda 
to  the  existing  contract  should  not  at  this  junc- 
ture be  enforced.'' 

All  of  the  acts  referred  to  by  the  Court  in  the  above 
quotation  were  (as  appears  from  the  record  herein), 
done  under  and  pursuant  to  the  tenns  of  the  existing 
contract  and  if  that  contract  be  considered  to  be  valid 
after  March  1,  1946,  such  acts  w^ere  lawful.  The  Court, 
however,  did  not  determine  whether  the  continuance 
of  the  contract  after  March  1,  1946  was  lawful. 


It  is  correct  to  state  that  Hume  does  not  dispute 
the  facts  referred  to  above.  However,  Hume  does 
claim  for  all  of  the  reasons  stated  in  its  Brief  and 
Supplemental  Brief  herein  that  the  renewal  of  that 
contract  and  ail  acts  performed  thereunder  were  law- 
ful and  valid,  including  the  granting  of  access  to  the 
plant  by  A.F.L.  representatives  and  the  soliciting  of 
membership.  Such  incidental  assistance  is  a  customary 
part  of  the  normal  collective  bargaining  relationship. 

In  addition,  since  the  entry  of  the  order  by  the 
Board  on  October  31,  1946  there  have  been  changes 
in  the  collective  bargaining  agreement  between  the 
parties  as  a  result  of  joint  action  of  the  National 
Labor  Relations  Board,  the  A.F.L.  and  respondent, 
repi'esented  by  California  Processors  and  Growers, 
Inc.  This  situation  was  referred  to  in  our  Supple- 
mental Brief  on  file  herein  in  the  Flotill  case  No. 
11,449,  on  page  8  where  we  stated: 

'* However,  in  the  event  that  respondent's  con- 
tentions herein  should  not  be  sustaained  and  an 
order  should  be  entered,  respondent  may  desire 
(dependent  upon  the  provisions  of  any  order 
that  may  be  entered)  to  urge  that  the  entry  of 
the  stipulated  order  and  decree  in  N.L.R.B.  v. 
Calif omia  Processors  and  Growers,  Inc.,  et  al., 
No.  12,344,  I'aises  serious  problems  concerning 
the  obligations  of  respondent  under  any  order 
that  might  be  entered  in  this  case." 

These  intervening  circumstances  are  now  relevant. 

On  November  4,  1949,  this  Court  entered  a  consent 
decree   in   the   matter   of   National  Labor    Relations 


Board  v.  California^  Processors  and  Growers,  Inc.,  et 
a].,  No.  12,344.  The  respondent  herein  is  named  and 
referred  to  in  that  order  as  a  member  of  the  C.P.&  G. 
and  is  a  respondent  in  that  proceeding.  Although  the 
Complaint  in  that  proceeding-  attacked  the  validity 
of  the  contract  between  the  A.F.L.  and  the  C.P.&  G., 
the  stipulated  order  and  decree  makes  no  reference 
to  the  contract  and  no  order  was  made  with  regard 
to  the  contract.  It  was  the  intention  of  the  parties 
in  so  drafting  the  settlement  stipulation  and  omitting 
to  mention  the  contract  to  eliminate  any  claim  that 
the  contract  between  the  A.F.L.  and  the  C.P.&  G. 
and  its  memljers  was  for  any  reason  invalid.^ 

After  the  Settlement  Stipulation  the  A.F.I..  filed 
a  petition  with  the  National  Labor  Relations  Board 
under  Section  9(e)  of  the  Labor  Management  Re- 
lations Act  of  1947  for  the  purpose  of  securing  au- 
thority to  negotiate  a  luiion  shop  contract  with 
C.P.(&  G.  An  election  was  conducted  1)y  the  National 
Labor  Relations  Board  j)ursuant  to  that  petition  and 
the  ballots  were  tallied  on  September  13,  1949.  The 


^The  last  parap-raph  of  page  6  of  the  Settlement  Stipulation 
provides  as  follows : 

"  Ft  is  the  purpose  of  this  agreement  to  adjust  finally  and  com- 
l^letely,  all  unfair  labor  practices  with  which  the  respective  re- 
si)on(]ents  are  charged  and  which  serve  as  the  basis  of  the  com- 
plaint hei-ein  and  it  is  the  understanding  of  all  parties  that  any 
further  action  taken  by  the  General  Counsel  or  the  Board  upon 
the  basis  of  said  charges  and  complaint  shall  be  limited  by,  and 
taken  pursuant  to.  the  terms  of  this  Stipulation.  It  is  further 
understood  that  any  allegations  made  in  the  charges  and  the  com- 
plaint herein,  not  expressly  mentioned  in  this  Sti])ulation  or  the 
Oi"der  herein,  shall  be  deemed  settled  or  adjusted  and  shall  not 
serve  as  the  basis  for  any  new  or  furthei-  proceedings  before  the 
Board  or  any  Court. ' ' 


tally  showed  a  vote  of  33,237  **Yes"  as  against  1,578 
^'No"  in  favor  of  authorizing  the  A.F.L.  to  enter  into 
an  agreement  wdth  C.P.&  G.  (representing  its  mem- 
bers, including  respondent),  to  require  membership 
in  the  A.F.L.  as  a  condition  of  continued  employ- 
ment. 

Employees  of  Hume  participated  in  the  election  and 
their  ballots  were  counted,  together  with  those  of  em- 
ployees of  other  members  of  C.P.&  G.  voting  in  the 
election.  On  October  17,  1949  the  Regional  Director 
for  the  20th  Region  issued  his  Certificate  in  said  pro- 
ceeding certifying  that  the  required  majority  of  the 
employees  eligible  to  vote  had  voted  to  authorize  the 
A.F.L.  to  make  an  agreement  with  C.P.&  G.,  Inc.  (as 
representative  of  its  members,  including  respondent 
Hume)  requiring  membership  in  the  A.F.L.  as  a 
condition  of  employment  in  conformity  with  the  pro- 
visions of  Section  8(a)(3)  of  the  National  Labor 
Relations  Act  as  amended.  Thereafter,  the  A.F.L.  and 
California  Processors  and  Growers,  Inc.  acting  on 
behalf  of  its  members,  including  respcmdent  Hume, 
entered  into  a  contract  pursuant  to  the  authority 
granted  by  the  certification  above  referred  to  which 
contract  is  now  in  existence. 

The  order  of  the  Board  entered  in  this  proceeding 
on  October  31,  1946,  and  enforced  as  modified  by  this 
Court  insofar  as  it  refers  to  the  contract  between  the 
A.F.L.  and  Hume  attempts  to  invalidate  not  only 
any  then  existing  contract  but  any  ''extension,  re- 
newal, modification  or  supplement  thereof  or  to  any 


superseding  contract.''  (Record  38.)  The  contract  re- 
ferred to  by  the  Board  in  its  order  has  been  super- 
seded b}^  a  contract  unquestionably  valid,  entered 
into  pursuant  to  the  authorization  issued  by  the 
N.L.R.B.  on  October  17,  1949. 

It  is,  therefore,  res])ectfully  urged  tluit  tlie  order 
of  this  Court  insofar  as  it  would  tend  to  invalidate 
any  existing  contract  between  respondent  Hume  and 
the  A.F.L.  be  modified." 

If  the  decree  to  be  entered  herein  does  refer  to  the 
previously  existing  contract  it  should  plainly  indicate 
that  the  contract  now  existing  is  valid.  However,  as 
there  is  no  longer  any  question  as  to  the  validity  of 
the  present  contract  preferably  any  decree  entered 
herein  should  not  contain  language  referring  to  the 
superseded  contract  as  this  might  throw  doubt  on  the 
existing  completely  valid  contract. 

Respondent  further  urges  that  for  all  the  reasons 
heretofore  argued  at  length  in  its  Brief  and  Sup- 
plemental Brief  on  file  herein,  and  on  a  parity  of 
reasoning  with  the  decision  of  this  Court  in  National 
Labor  Relations  Board  v.  Scientific  Nutrition,  etc., 
No.  11,694,  the  order  entered  herein,  insofar  as  it 
would  require  reinstatement  with  back  pay,  should 
not  be  enforced.  It  is  respectfully  suggested  that  the 
order  of  the  Board  should  be  set  aside  in  its  entirety. 


-Oil  March  8,  1950  respondent's  counsol  wired  the  NLIiB  in 
Washington.  D.C.,  pointinji-  out  the  conflict  summarized  above 
and  suggesting  a  joint  application  to  this  Court  for  modification 
of  its  order.   To  date  no  reply  has  been  received  to  this  wire. 


Wherefore,  respondent  prays  that  its  petition  for  a 
rehearing  herein  be  granted  and  that  on  said  re- 
hearing, the  order  entered  herein  be  modified  as 
prayed. 

Dated,  Oakland,  California, 
March  15,  1950. 

J.  Paul  St.  Sure, 
Edward  PI.  Moore, 

Attorneys  for  Respondent. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  oi'  counsel  for  respondent 
and  petitioner  in  the  above  entitled  cause  and  that  in 
my  judgment  the  foregoing  petition  for  a  rehearing 
is  well  founded  in  point  of  law  as  well  as  in  fact  and 
that  said  petition  for  a  rehearing  is  not  interposed  for 
delay. 

Dated,  Oakland,  California, 
March  15,  1950. 

J.  Paul  St.  Sure, 
Of  Counsel  for  Respondent. 


( 


